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CHAP.     I. 

Of  Commerce.     * 

H  E  following  fubjefts  deferve  to  be  Book 
treated  in  a  more  extenfive  manner,  p,^ 
than  the   nature   of  this   work   will        '  * 
permit.      Fain  would  I   glide   down 
a    gentle    river,     but  I  am    carried 
away  by  a  torrent. 

Commerce  is  a  cure  for  the  moft  deftruftive  pre* 
judices ;  for  it  is  almoft  a  general  rule,  that  where- 
ever  we  find  agreeable  manners,  there  commerce 
flouriihes  \  and  that  wherever  there  is  commerce, 
there  we  meet  with  agreeable  manners^ 
Vol.  U.  B  Let 
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Book       Let  US  not  be  aftonKhed  then,  if  our  manners 
^^"     are  now  Icfs  favage  than  formerly.  Commerce  has 
^*  ^'  every  where  diffufed  a  knowledge  of  the  manners 
of  all  nations  -,  thefe  are  compared  one  with  ano- 
ther, and  from  this  comparifbn  arife  the  greateil 
advantages. 

Commercial  laws,  it  may  be  faid,  improve  man* 

ners  for  the  fame  reafon  as  they  deftroy  them, 

'They  corrupt  the  pureft  morals*;  this  was  the  fub- 

jcft  of  Plato's  complaints :  and  we  every  day  fee> 

that  they  polifli  and  refine  the  moft  barbarous* . 

CHAP.     IL 

Of  the  Spirit  of  Commerce. 

PEACE  is  the  ni^tural  efFeft  of  trade.  Two 
nations  who  traffic  with  each  other  become 
reciprocally  dependent ;  for  if  one  has  an  intereft 
in  buying,  the  other  has  an  intereft  in  felling ;  and 
thus  their  union  is  founded  on  their  mutual  necef- 
fities. 

But  if  the  fpirit  of  commerce  unites  nations,  it 
^         does  not  in  the  fame. manner  unite  individuals. 
(»)  Hoi-   We .  fee,  that  in  (*)  countries  where  the  people 
^*°^'       move  only  by  the  fpirit  of  commerce,  they  make 
a  traffic  of  all  the  huqiane,  all  the   moral  vir- 
tues:   the  moft  trifling  things,  thofe  which  hu* 
maiiity  would  demand,  are  there  done,  or  there 
'    given,  only  for  money. 

The  fpirit  of  trade  produces  in  the  mind  of 
man  a  certain  fenfe  of  exaft  juftice,  oppofite,  on 

*  Gasfar  faid  of  the  Gauls,  that  Ihey  were  fpoilt  by  the  neigh- 
bourhoocl  and  commerce  of  Marfeilles  ;  infomuch  that  they 
^0  formerly  always  conqoered  the  Germani,  were  bow  become 
inferior  to  them.     War  of  the  Gaulj,  lib.  6, 

the 
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tfcc  one  hand  tb  robbery,  and  on  the  other  to  thofe  Book 
moral  virtues  which  forbid  our  always  adhering    .^^* 

I  rigidly  to  the  raleis  of  private  intereft,  and  fuffer  ^* 
us  to  negie<^  this  fbr  the  advantage  of  oth^ts. 
The  total  privatioA  of  trade,  on  the  contrary, 
produces  robbery,  which  Ariftotle  ranks  in  the 
number  of  means  of  acquiring  :  yet  it  is  not  at 
all  inconfiftent  with  certain  moral  virtues.  Hofpi- 
tality,  for  inftance,  is  nwift  rare  in  trading  countries, 
while  it  is  found  in  the  mod  admirable  perfedion 

,     among  nations  of  vagabonds. 

It  is  a  facrilege,  fays  Tacitus,  for  a  German  to 
fhut  his  door  againft  any  man  whomfoever,  whether 
known  or  unknown.     He  who  has* behaved  with* 
hofpitality  to  a  ftranger,   goes  to  (hew  him  another 

\  houfe  where  this  hofpitality  is  alfo  pradlifed  ;  and  he 
is  there  received  with  the  fame  humanity.  But  when 
the  Germans  had  founded  kingdoms,  hofpitality  was 
become  burthenfome.  This  appears  by  two  laws 
of  the  (^)  CQde  of  the  Burgundians  ;  one  of  which  (^)Tit.38. 
inflifted  a  penalty  on  every  barbarian,  who  prefumed 
tofliew  a  ftranger  the  houfe  of  a  Roman  -,  and  the 
other  decreed,  that  whoever  received  a  ftranger, 
Ihould  be  indemnified  by  the  inhabitants,  every  one 
being  obliged  to  pay  his  proper  prpportion. 

• 

CHAP.    III. 

Of  the  Poverty  of  the  People. 

'Tp  HERE  are  two  forts  of  poor ;  thofe  who  are 

•**    rendered  fuch  by  the  feverity  of  the  govern-^ 

ment  \   thefe  are  indeed  incapable  of  performing 

*  Et  qui  inod6  hofpes  fuerat^  monflrator  hofpitii^  Dt  marib^ 
Qem.    Vide  C^rfaf.  dt  Bella  Gal.  lib.  6.      - 

B  2  >  almoft 
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Book  altnoft  any  great  adion^  becaufe  their  indigence 
Cha^^'  *^  *  confcqucnce  of  their  flavery.  Others  are 
poor,  only  becaufe  they  either  defpife,  or  know  not 
the  conveniencies  of  life  ;  and  thefe  are  capable  of 
accompli(hing  great  things,  becaufe  their  poverty 
conftitutes  a  part  of  their  liberty. 

CHAP.    IV. 

Of  Commerce  in  different  Gcivernments. 

R  ADE  has  feme  relation  to  forms  of  govern- 
ment. In  a  monarchy  it  is  generally  found* 
ed  on  luxury ;  and  though  it  be  alfo  founded  on 
real  wants,  yet  the  principal  view  with  which  it 
is  carried  on,  is  to  procure  every  thing  that  c^an 
contribute  to  the  pride,  the  pleafure,  and  the  ca- 
pricious whimfies  of  the  nation.  In  republics, 
it  is  commonly  founded  on '  oeconomy.  Their 
merchants  having  an  eye  to  all  the  nations  of  the 
earth,  bring  from  one  what  is  wanted  by  another. 
It  is  thus  that  the  republics  of  Tyre,  Carthage, 
Athens,  Marfeilles,  Florence,  Venice,  and  Hol- 
land, engaged  in  commerce. 

This  kind  of  traffic  has  a  natural  relation  to  a 
republican  government ;  to  monarchies  it  is  only 
occafional.  For  as  it  is  founded  on  the  practice  of 
gaining  little,  and  even  lefs  than  other  nations,  and 
of  remedying  this  by  gaining  inceflantly,  it  can 
hardly  be  carried  on  by  a  people  fwallowed  up  in 
luxury,  who  fpend  much,  and  fee  nothing  but 
objefts  of  grandeur. 

Cicero  was  of  this  opinion,  when  he  fo  juftly 
faid  *,  '*  that  be  did  net  like  thai  the  fame  people 

'''Nolo  eundem  populum  unperatorem  k  porticorem  efle  ter- 

rar4)ni. 

•*  JhouU 


«c 


O  F    L  A  W  S.  s 

fimld  be  at  once  both  the  lords  and  faSors  of  the  Book 
"  whole  eartb.^*    For  this   would    indeed  be  to  ^j^^^* 
fuppofe  that  every  individual  in  the  ftate,  and  the 
whole  ftate  colle6tiveIy,  had  their  heads  conftantly 
filled  with  grand  views,  and  at  the  fame  time  with 
finall  ones  ;  which  is  a  contradidtion. 

Not  but  that  the  moft  noble  enterpriies  are  corn- 
pleated  alio  in  thofe  ftates,  which  fubHft  by  oeco- 
notnical  commerce  :  they  have  even  an  intrepidity, 
not  to  be  found  in  monarchies.  And  the  reafon  is 
this, 

One  branch  of  commerce  leads  to  another,  the 
fmall  to  the  moderate,  the  moderate  to  the  great ; 
thus  he  who  has  gratified  his  defire  of  gaining  a 
litde,  raiies  himlelf  to  a  fituation,  in  which  he  is 
not  Icfs  defirous  of  gaining  a  great  deal. 

Bcfides,  the  grand  cnterprifes  of  merchants  are 
always  neceflfarily  connected  with  the  aflfairs  of  the 
public.  But,  in  moharchies,  thefe  public  aflfairs 
give  as  much  diftruft  to  the  merchants,  as  in  free 
ftates  they  appear  to  give  fafety.  Great  enterprifes 
therefore  in  commerce  are  not  for  monarchical,  but 
for  republican  governments. 

In  ihort,  an  opinion  of  greater  certainty,  as  to 
the  pofleflion  of  property  in  thefe  ftates,  makes 
them  undertake  every  thing.  They' flatter  thcm- 
felves  with  the  hopes  of  receiving  great  advantages 
from  the  fmiles  of  fortune,  and  thinking  thenif- 
felves  fure  of  what  they  have  already  acquired, 
they  boldly  expofe  it,  in  order  to  acquire  more-j 
rifking  nothing  but  as  the  means  of  obtaining. 

I  do  not  pretend  to  fay  that  any  monarchy  is 
entirely  excluded  from  an  ceconomical  commerce ; 
but  of  its  own  nature  ic  has  lefs  teadency  towards 

8  $  it: 
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Book   its   neither  do  I  mean  thit  th.e  Feput^Uc^   with 
Qv^^'     which  we  are  acquainted,  ar^  abfol^tcly  deprived 
^^'  ^'  of  the  commerce  of  luxury ;   bpt  it  is  left  coa- 
neftcd  with  their  conftitution. 

With  regard  to  a  defpotic  ftat^,  there  is  no  oc- 
cafion  to  mention  it.  A  general  Rule  :  A  natioa 
in  flavery  labours  more  tq  preferve  than  to  ac- 
quire; a  free  nation,  more  to  acquire  than  to 
preferve. 

CHAP.     V. 

Of  Nations  that  have  entered  into  an  (economical 

Commerce. 


M 


ARSEILLES,  a  neceffary  retreat  in  the 
midft  of  a  tempeftuous  fea;    Marfeilles,  a 
harbour  which  all  the  winds,  the  Ihelves  of  the 
fea,  the  difpofition  of  the  coafks,  point  out  for  a 
landing  place,    became  frequented  by  mariners ; 
(«)  Jullin.  while  the  fterility  (^)  of  the  adjacent  country  dc- 
i^    t'*     termined   the   citizens   to  an  oeconomical   com- 
merce.     It  was  neceffary  that  they  fliould  be  la- 
borious, to  fupply  what  nature  had  refufed  ;  that 
they  fhould  be  juft,  in  order  to  live  among  bar- 
barous  nations,    from  whom   they  were   to  dc» 
rive  their  profperity ;   that  they  fhould  be  mode- 
rate, to  the  end  that  they  might  always .  tafte  the 
fweets   of  a  tranquil  government;   in  fine,  that 
they  fhould  be  frugal  in  their  manners,  to  enable 
them  to  fubfift  by  trade,   a  trade  the  more  cer- 
tain, as  it  was  lefs  advantageous. 

We  every  where  fee  violence  and  oppreffion  give 
birth  to  a  commerce'  founded  on  ceconomy,  while 
mtn  are  con  (trained  to  take  refuge  in  marfhes,  in 

ifles, 
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iflcsi  In  the  (hallows  of  the  fea,  and  even  on  rocks  Book 
themlelves.     Thus  it  was,  that  Tyre,  Venice,  and  qJ^^'c 
J       the  cities  of  Holland,  were  founded.     Fugitives     ^^' 
found  there  a  place  of  fafety.     It  was  ncceflary 
that  they  Ihould  fubfift ;  tljey  drew  therefore  their 
fubfiftcnce  from  all  parts  of  the  world, 

4 

C  H  A  P.    VI. 

Some  EffeSis  of  an  exten/tve  Navigation. 

TT  fometimes  happens  that  a  nation,  when  cn- 
gaged  in  an  ceconomical  commerce,  having 
need  of  the  merchandizes  of  one  country,  which 
kt7t  as  a  capital  or  ftock  for  procuring  the  com- 
modities of  another,  is  fatisfied  with  miking  very 
tittle  profits,  and  frequently  none  at  all  in  trading 
with  the  former,  in  expeftation  of  gaining  greatly 
by  the  latter.  Thus,  when  the  Dutch  were  almoft 
the  only  nation  that  carried  on  the  trade  from  the 
South  to  the  North  of  Europe ;  the  French  wines, 
which  th«y  imported  to  the  Nforth,  were  in  fome 
meafure  only  a  capital  or  flock  for  conducing 
their  commerce  in  that  part  of  the  world.         •' 

It  is  a  known  faft,  that  there  are  fome  kinds  of 
merchandize  fn  Hdland,  which,  though  imported 
from  afar,  fell  for  very  little  more  than  they  coft 
upon  the  fpot.  They  account  for  it  thus  :  a  cap- 
tain who  hafs  occafion  tot  ballaft  his  fhip,  will  load 
it  with  marbfe ;  •  if  he  wants  wood  for  ftowage,  he 
will  buy  it;  and,  provided  he  lofes  nothing  by 
the  bargain,  he  will  think  himfelf  a  gainer. 
Thus  it  is  that  Holland  has  its  quarries  and  its 
forefts. 

B  4  Further, 


.\ 
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Book  Further,  it  may  happen  fo,  that  not  only  a  com- 
Q^^\  merce  which  brings  in  nothing,  ihall  be  ufeful  i 
^'  *  but  even  a  loling  trade  Ihall  be  beneficial.  I  have 
heard  it  affirmed  in  Holland,  that  the  whale-fifli- 
ery  in  general  does  not  anfwer  the  expence :  but 
it  muft  be  obferved,  that  the  perfons  employed 
in  building  the  0iips,  as  alfo  thofe  who  furnifh 
the  rigging  and  provifions,  are  jointly  concerned 
in  the  fiihery.  Should  they  happen  to  lofe  in  the 
voyage,  they  have  had  a  profit  in  fitting  out  the 
vefleL  This  commerce,  in  fhort,  is  a  kind  of  lot- 
tery, and  every  one  is  allured  with  the  hopes  of 
a  prize.  Mankind  are  generally  fond  of  gaming; 
and  even  the  mod  prudent  have  no  averfion  to 
it,  when  the  difagreeable  circumftances  attending 
it,  fuch  as  difiipation,  anxiety,  paflion,  lofs  of 
time,  and  even  of  life  and  fortune  are  concealed 
from  their  view. 


CHAP.     VII. 

Tie  Spirit  g^  England,  with  rejpe£i  to  Commerce. 

^  I  ^  H  E  Tariff^,  or  cuftoms  of  England,  are  very 
-*•  unfettled,  with  refpcft  to  other  nations ;  they 
are  changed,  in  fome  meafure,  with  every  paorlia-* 
ment,  either  by  taking  ofi^  particular  duties,  or 
by  imppfing  new  ones.  They  endeavour,  by  thefe 
means,  ftill  to  preferve  their  independence.  Su- 
premely jealous  with  refpeft  to  trade,  they  bind 
themfelves  but  little  by  treaties,  and  depend  only 
on  their  own  laws. 

Other  nations  have  made  the  intercfts  of  com* 
niercc  yield  to  thofe  of  politics ;  the  Englilh,  on 

the 
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the  contrary,  have  ever  made  their  political  in-  Book 
tcrefc  give  way  to  thofc  of  commerce.  XX. 

They  know  better  than  any  other  people  upon     *'* 
earth,  how  to  value,  at  the  fame  time,  thefe  three 
great  advantages,  religion,  commerce,  and  liberty. 

CHAP.     VIIL 

h  what  manner  the  etconomical  Commerce  has  been 

Jometimes  retrained. 

T  N  fcveral  kingdoms,  laws  have  been  made,  ex- 
•*•  tremely  proper  to  humble  the  dates  that  have 
entered  into  the  oeconomical  commerce.  They 
have  forbid  their  importing  any  merchandizes,  ex- 
cept the  produft  of  their  refpcftive  countries ;  and 
have  permitted  them  to  traffic  only  in  vefTels  built 
in  the  kingdom  to  which  they  brought  their  com- 
modities. 

It  is  neceflary  that  the  kingdom  which  impofes 
thefe  laws  (hoiild  itfelf  be  able  eafily  to  engage  in 
commerce ;  otherwife  it  will,  at  leaft,  be  an  equal 
fuffercr.  It  is  much  more  advantageous  to  trade  with 
a  commercial  nation,  whofe  profits  arc  moderate, 
and  who  are  rendered  in  fome  fort  dependent  by 
the  affairs  of  commerce  \  with  a  nation,  whofe 
larger  views,  and  whofe  extended  trade,  enables 
them  to  difpofe  of  their  fuperfluous  merchandizes  ; 
with  a  wealthy  nation,  who  can  take  off  many  of 
their  commodities,  and  make  them  a  quicker  re-  / 
turn  in  fpecie ;  with  a  nation  under  a  kind  of  ne- 
ceffity  to  be  faithful,  pacific  from  principle,  and 
that  fceks  to  gain,  and  not  to  conquer :  it  is  much 
better,  I  fay,  to  trade  with  fuch  a  nation,   than 

with' 
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Book  with  Others,  their  conftant  rivals,  who  will  faevcr 
c^^      grant  fuch  great  advantages. 


I 


Vol.  IL 
pag.  170. 


CHAP.    IX. 

Of  the  Prohibition  of  Commerce. 

T  is  a  true  maxim,  that  one  nation ,  fhould  ne- 
ver exclude  another  from  trading  with  it,  ex- 
cept for  very  great  reafons.     The  Japanefe  trade 
only  with  two  nations,  the  Chinefe  and  the  Dutch. 
(<).Da     '^^^  (^)  Chinefe  gain  a  thoufand  per  cent,  upon  fu- 
Haldc,^     gars,  and  fometimes  as  mucji  by  the  goods  they 
take  in  exchange.     The  Dutch  make  nearly  the 
fame  profits.    Every  nation  that  ads  upon  Ja- 
panefe principles,    muft  neceffarily  be  deceived ; 
for    it   is   competition   which  fcts   a  juft   value 
on  merchandizes,  and  eftablifties  the  relation  be- 
tween them. 

Much  leis  ought  a  ftate  to  lay  itfelf  under  an  ob- 
ligation of  felling  its  manufactures  only  to  a  (ingle 
nation,  under  a  pretence  of  their  taking  all  at  a  cer- 
tain price.  The  Poles,  in  this  manner,  difpofe  of 
their  corn  to  the  city  of  Dantzick ;  and  feveral 
Indian  princes  have  made  a  like  contract  for  their 
Ipices  with  the  Dutch*.  Thefe  agreements  are  pro- 
per only  for  a  poor  nation,  whofe  inhabitants  are 
fatisfied  to  forego  the  hopes  of  enriching  themfclves, 
provided  t^ey  can  befecure  of  a  certain  fubfiftence; 
or  for  nations,  whofe  flavery  confifts  either  in  re- 
nouncing the  ufc  of  thofe  things  which  nature  has 
given  them,  or  in  being  obliged  to  fubmit  to  a  dif- 
advantageous  commerce. 

♦  This  was  firft  cftabliflied  by  the  Portugucfe.    Jr.  Pirar^s 

Voyages^  chap.  15.  part  2. 

CHAP. 


OF    LAWS.  II 

CH  A  P.    X- 

Ai  h^itutim  wb^ed  ta  wcmomical  Commerce. 

TN  ft^€9  th^t  carry  on  an  occonomical  com-  Book 
^  merce,   they  have  luckily  /eftablifted   b^nksy  ^^• 
wjiich,  by  their  credit,  have  formed  a  new  fpecies   ^'  *^* 
of  wealth ;  but  it  would  be  quite  wrong  to  intro- 
duce them  into  governments,  whofe  commerce  is 
founded  only  in  luxury.    The  ercfting  of  banks 
in  countries  goveened  by  an  ^bfolute  mQnarch, 
fuppofes  money  on  the  one  fide,  and  on  the  other 
power :   that  is,  on  the  one  hand,  the  means  of 
procuring  every  thing,  without  any  power  \    and 
on  the  other,  the  power,  without  any  means  of 
procuring  at  all.     In  a  government  of  this  kind,  • 

none  but  the  prince  ever  had,  or  can  have  a  trea* 
fure  J  and  wherever  there  is  one,  ir  no  fooner  be- 
comes great,  than  it  ^becomes  the  trcafure  of  the 
prince. 

For  the  fame  reafon,  all  aflbciatldns  of  merchants, 
in  order  to  carry  on  a  particular  conpnaerce,  are  fel-  • 
dom  proper  in  abfolute  governments.  The  defign 
of  thefe  coBQpanies  is  to  give  to  the  w«akh  of  pri- 
vate perfons  the  weight  of  public  riches.  But, 
in  thofe  governments,  this  weight  can  be  found 
only  in  the  prince.  Nay,  they  are  not  even  al-. 
ways  proper  in  ftates  engaged  ^in  oeconomicaJ  com- 
merce :  for,  if  the  trade  be  not  fo  great  as  to 
fujrpafs  the  management  of  particular  perfons,  it 
is  much  better  to  leave  it  open,  than,  by  exclufivo 
privileges,  to  relitrain  the  liberty  of  commerce. 


CHAP- 
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CHAP.    XL 

lie  fame  SubjeS  continued. 


Bo 
XX. 


01^    \  Free   port  may   be  eftablilhed   In   the  do-^ 

X.     xX  minions  of  ftates,  whofe  commerce  is  ceco- 

^^^•^J^'nomicaL     That  ceconomy    in  the  government^ 

which  always-  attends  the  frugality  of  individuals, 

is,  if  I  may  fo  exprefs  myfelf,  the  foul  of  its  ceco- 

nomical  commerce.     The  lofs  it  fuftains  with  re- 

fped  to  cuftoms,  it  can  repair  by  drawing  from 

the  wealth  and  induftry  of  the  republic*    But  in 

a  monarchy,  a  ftep  of  this  kind  muft  be  oppofite 

to  reafon  ;  for  it  could  have  no,  other  efFed,  than 

to  eafe   luxury  of   the  weight  of   taxes.     This 

f  ^         would  be  depriving  itfelf  of  the  only  advant^e 

that  luxury  can  procure,  and  of  the  only  curb 

which,  in  a  conilitution  like  this,  it  is  capable 

of  receiving. 

CHAP.    XII. 

V  of  the  Freedom  of  Commerce. 

TH  E  freedom  of  commerce  is  not  a  power 
granted  to  the  merchants  to  do  what  they 
pleafe :  this  would  be  more  properly  its  flavery. 
The  conftraint  of  the  merchant,  is  not  the  con- 
■  ftraint  of  commerce.  It  is  in  the  freeft  countries 
that  the  merchant  finds  innumerable  obftacles  ; 
and  he  is  never  lefs  croiTcd  by  laws,  than  in  a 
country  of  flaves. 

England  prohibits  the  exportation  of  her  wool; 
coals  muft  be  brought  by  fea  to  the  capital ;  no 
horfes,  except  geldings,   are  allowed  to  be  ex* 

ported  5 
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ported ;   and  the  vcffels  *  of  her  colonies,  trading  Book 
to  Europe,  mud  take  in  water  in  England.    The  p,  ^^* 
Englifli  conftrain- the  merchant,  but  it  is  in  favour     *^* 
of  commerce. 

CHAP.     XIIL 

What  it  is  that  deftrcys  this  Liberty. 

\KJf  H  E  R  E  V  E  R  commerce  fubfifts,  cuftoms 
^  ^  are  eftablilhed.  Commerce  is  the  expor- 
tation and  importation  of  merchandizes,  with  a  ' 
view  to  the  advantage  of  the  ftate :  cuftoms  are 
a  certain  right  over  -  this  fame  exportation  and 
importation,  founded  alfo  on  the  advantage  of 
the  ftate.  Hence  it  becomes  neceflfary,  that  the 
ftate  fhould  be  neuter  between  its  cuftoms  and 
its  commerce,  that  neither  of  thefe  two  interfere 
with  each  other,  and  then  the  inhabitants  enjoy  a 
free  commerce. 

The  farming  of  the  cuftorhs  dcftroys  commerce 
by  its  injuftice,  and  vexations,  as  well  as  by  the 
excefs  of  the  imports  :  but  independent  of  this, 
it  deftroys  it  even  more  by  the  difficulties  that 
arife  from  it,  and  by  the  formalities  it  exacts. 
In  England,  where  the  coftoms  are  managed  by 
the  king's  officers,  bufinefs  is  negotiated  with  a 
fingular  dexterity:  one  word  pf  writing  accom- 
pliflies  the  greateft  affairs.  The  merchant  need  " 
not  lofe  an  infinite  deal  of  time  ;  he  has  no  oc- 
cafion  for  a  particular  Commiffioner,  either  to  ob- 
viate all  the  difficulties  of  the  farmers,  or  to  fub- 

mit  to  them. 

« 

•  Aft  of  navigation,  1660.  It  is  only  in  time  of  war,  that 
the  merchants  of  fiofton  and  Philadelphia  fend  their  vefTels  di- 
redljr  to  the  Mediterranean. 

CHAP. 
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CHAP.    xrv. 

Tie  Laws  of  Commerce  concerning  the  Confijca-s 

tion  of  Merchandizes^  ■ ' 

Book  ^Tp  H  E  Magna  Charta  of  England  forbids  the 
Chf  ^u  feizing  and  confifcating,  in  cafe  of  war,  the 

eflfeds  of  foreign  merchants  \  except  by  way  of 
reprifals.  It  is  an  honour  to  the  Englifh  natiofi, 
ihat  they  have  made  this  one  of  the  articles  -  of 
their  liberty. 

In  the  late  war  between  Spain  and  England^  the 
former  made  a  *  law  which  punifticd  with  death 
thofe  who  brought  Englifh  merchandizes  into  the 
.  dominions  of  Spain  :  and  the  fame  penalty  on 
thofe  who  carried  Spanilh  merchandizes  into  Eag- 
land.  An  ordinance  like  this  cannot,  I  believe, 
find  a  precedent  in  any  laws  but  thofe  of  Japan« 
It  equally  fhocks  humanity,  the  fpirit  of  com- 
merce, and  the  harmony  which  ought  to  fublift  in 
the  proportion  of  penalties  ^  it  confounds  all  our 
ideas,  making  that  a  crime  againft  the  ftate  which 
is  only  a  violation  of  civil  ppliiy* 

C  H  A  P.    XV. 

Of  feizing  the''  Ferfons  of  Merchants. 

terch!"in    COLON  O  made  a  law,  that  the  Athenians 
his  Trea-  ^  fliould  no  longer  feize  the  body  fbr  civil  debts* 
fnJir''''^  This  law  he  (0  received  from  Egypt.    It  had  been 
upon^ufttry.  Hiadc  by  BoccortSj  and  renewed  by  Sefoftris. 
(^)  Diodo-     This  law  is  extremely  good,  with  refpeft  to  the 

I.  part  2.  *  Pttbliihed  at  Cadiz,  in  March  1740. 

chap.  3.  generality 
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generality  of  civil  *  affeirs ;  but  there  id  fufHcient  Book 
reafon  for  its  not  being  obferved  ii;  (hofe  of  com-  i^^^^ 
merce.     For,  as  merchants  are  obliged  to  entruft  ^* 

large  fums,  frequently  for  a  very  ft^rt  time,  and 
to  pay  money  as  well  as  to  receive  it,  there  is  a 
ncceffity,  that  the  debtor  fhould  odnftantly  fulfil 
his  engagements  at  the  time^  prefixed  ;  and  hence, 
it  becomes  neceffary  to  lay  9  conftraint  on^  his' 
peribft.  .    \. 

In  aflStlrs  relating  to  common  civil  1:ontra<5ts, ,  the 
\m  ought  not  t?o  permit  the  fdiure  of  the  perfon ; 
becaufe  the  liberty  of  one  citizen  is  of  greater  im- 
portance to  the  public  thah  the  eafe  or  profperity 
of  another.  But  In  conventions. derived  from.com- 
mcrce,  the  law  ought  to  confider  the  public  pro- 
fperity, as  of' greater  importance  than  the  liberty  of 
a  dtizen  ;  which,  however,  does  not  hinder  the*re- 
ftriffions  and  limitations  that  humanity  and  gpod 
policy  demand. 

CHAP.    XVI. 

-^  excellent  Law. 

Admirable  is  that  law  of  Geneva  which 
"^  excludes  from  the  magiftracy,  and  even  from 
the  admittance  intp  the  great^ council,  the  children 
of  thpfe  who  .have  lived  or  died  infolvcnt, '  except 
they  have  dSiohafged  their  fiither^s  debts.  It  haa 
thisefie^St.v  it.givqs;a  confidence  in  the  merchants^ 
in  the  magi  Urates,  and  in  the  city  itfdf.     There 

*  The  Greek  legiflatori  were  to  blarae,  in  preventing  the 
arms  and  plow  of  any  man  from  being  taken  in  pledge,  and  ^ 
yei  pernMtting  •  tiw  taking  of   the  man  himfclf.     Diodorus^ 
book  I,  part  2,  chap,  j. 

%  the 
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Book  tke  credit  of  the  individual  has  ftill  all  the  weight 

•nd  18. 

CHAP.  xvn. 

I 

A  law    of  Rhodes. 

(I) Hypo- np HE  inhabitants  of  Rhodes  went  further* 
dpofes,  X  Scxtus  Empiricus  («)  obfcrves,  that  among 
.chap/iV  ^^^^  people,  •fon  could  not  be  ekcufed  from  pay- 
ing his  father's  debts,  by  renouncing  the  fucceffion. 
This  law  of  Rhodes  was  calculated  for  a  republic^ 
founded  on  commerce.  Now  I  am  inclined  to 
think,  that  reafons  drawn  from  commerce  itfelf 
ihould  make  this  limitation,  that  the  debts  con- 
tra6l:ed  by  the  father,  fince  the  fon*s  entering  into 
commerce,  Ihould  not  afieft  the  eilate  or  property 
acquired  by  the  latter.  A  merchant  ought  always 
to  know  his  obligations,  and  to  fquare  his  con- 
du£fc  by  his  circumftances  and  prefent  fortune. 

CHAP.    XVIIL 

Of  the  Judges  of  Commerce^ 

XENOPHON,  in  his  book  of  Revenues, 
would  have  rewards  given  to  thofe  overfeers 
of  commerce,  who  difpatched  the  cauies  brought 
before  them  with  the  greateft  expedition.  Ht 
was  fenfible  of  the  need  of  our  modern  jurifdic* 
tion  of  a  confuL 

The  aflfairs  of  commerce  are  but  little  fu(cepti-* 
ble  of  formalities.  They  are  the  a£kions  of  a  day, 
and  are  every  day  followed  by  others  of  the  fame 
nature.     Hence  it  becomes  neceflary,  that  every 

day 
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day  they  (hould  be  decided.     It  is  otherwife  with  Book 
thofc  adions  of  life  which  have  a  principal  influ-  q.  ^^*  ^ 
cnce  on  futurity,  but  rarely  happen.     We  feldom       ^' 
marry  more  than  once  :    deeds  and  wills  are  not 
the  work  of  every  day  ;   we  are.but  once  of  age. 

Plato  (^)  fays,  that  m  a  city  where  there  is  no  (*)  On 
maritime  commerce,  there  ought  not  to  be  above  law8,book 
half  the  number  of  civil  laws  :  this  is  very  true. 
Commerce  brings  into  the  fame  country  diflferent 
kinds  of  peojple ;  it  introduces  alfo  a  great  number 
of  contradts^  and  ipecies  of  wealth,  with  various 
ways  of  acquiring  it. 

Thus  in  a  trading  city,  there  are  fewer  judges, 
«cA  more  laws. 

CHAP.    XIX. 

^Tbat  a  'Prince  might  not  to  engage  himfelf  in 

Commerce. 

'T^  H  E  O  P  H I L  U  S  C)  feeing  a  veffel  laden  («)  Zona. 
^    with  merchandizes  for  his  .wife  Theodora,  or-  ^*^* 
dered  it  to  be  burnt.    ^^  lam  Emperor^  faid  he,  and  *  . 
*'  you  fnake  me  the  mafter  of  a  galley :  by  what  means 
*'  Jhall  tToefe  poor  men  gain  a  livelihood^  if  we  take 
"  their  trade  out  of  their  hands  ?''    He  might  have 
added :    who  Ihall  fet  bounds  to  US,  if  we  mono- 
polize all  to  ourfelves  ?   who  Ihall ,  oblige  us   to 
fulfil  our  engagements  ?   our  courtiers  vnll  follow 
our  example  ;  they  will  be  piore  greedy,  and  mora 
unjuft  than  we  :   the  people  have  forne  confidence 
in  our  juftice,  they  will  have  none  in  our  opu- 
lence:   all  thefe   numerous   duties,   the  caufe  of 
their  wants,  are  certain  proofs  of  ours. 

Vo  L.  11.  C  C  H  A  ?.    ^ 
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C  H  A  P.    XX. 

T}}e  fame  SubjeSi  continued. 

Book  \7[7"  HEN  the  Portuguefc  and  Caftilians  bore 

Cha^^  20  ^^^y  ^"  ^^  Eaft-Indies,  commerce  had  fuch 

and  21.     opulent  branches,  that  their  princes  did  not  fail  to 

feizc  them.     This  ruined  their  fettlements  in  thofc 

parts  of  the  world. 

'  The  vice-roy  of  Goa  granted  exclufive  privileges 
to  particular  perfons.  The  people  had  no  con- 
fidence in  chefe  men  *,  and  the  commerce  declined, 
by  the  perpetual  change  of  thofe  to  whom  it  was 
intruded  5  no  body  took  care  to  improve  it,  or  to 
leave  it  entire  to  his  fucceflbr.  In  fliort,  the  profit 
centered  in  a  ftw  hands,  and  was  not  fufficiently 
extended. 

CHAP.    XXI. 

Of  the  Commerce  of  the  Nobility  in  a  Monarchy. 

T  N  a  monarchical  government,  it  is  contrary  to 

^  the  fpirit  of  commerce,  that  any  of  the  nobility 

C""^  Le^.    fhould  be  merchants.     This^  faid  the  Emperors  (^) 

"^'    Honorius  and  Theodofius,   would  be  pernicious  to 

res,   Codi  ^ 

de  conim.  ^^^i^^  \   ^^«  wculd  remove  the  facility  of  buying  and 

^  '^^«     felling  between  the  merchants  and  the  plebeians, 

fcind.^  "*      ^^  ^^  contrary  to  the  fpirit  of  monarchy,  to  ad- 

vcndit.    .  mit  the  nobility  into  commerce.     The  cuftom   of 

fufFcring  the  nobility, of  England  to  trade,  is  one 

of  thofe  things  which  has  there  moftly  contributed 

to  weaken  the  monarchical  government. 

CHAP. 
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CHAP.    XXIL 

A  Jingular  ReJleSiion. 

p  E  R  S  O  N  S,  ftruck  with  the  praftice  of  fome  Book 
^  ftates,  imagine,  that  in  France  they  ought  to  p,  ^^' 
make  laws  to  engage  the  nobility  to  enter  into  com- 
merce.  But  thefe  laws  would  be  the  means  of  dc- 
ftroyihg  the  nobility,  without  being  of  any  ad- 
vantage to  trade.  The  practice  of  this  country  is 
extremely  wife ;  merchants''  are  not  nobles,  though 
they  may- become  fo  :  they  have  the  hopes  of  ob- 
taining a  degree  of  nobility,  unattended  with  its 
aftual  inconveniencies.  There  is  no  furer  way  of 
being  advanced  above  their  profeffion,  than  to 
manage  it  well,  or  with  fuccefs  ;  the  confequence 
of  which  i%  generally  an  affluent  fortune. 

Laws  which  oblige  every  one  to  continue  in  hts 
profeffion,  and  to  devolve  it  to  his  children,  neither 
are  nor  can  be  of  ufc  in  any  but  *  defpotic  king- 
doms ;  where  no  body  either  can,  or  ought  to  have 
emulation.  •  :    . 

Let  norre,f2{y,  that  every  one  will  fucceed  better  in 
his  profeflion,  when  he  cannot  change  it  for  another: 
I  fay,  that  a  perfon  will  fucceed  beft,  wlien  thofe  who 
have  excelled,  hc^pe  to  arife  to  another. 

The  poflibiljity^  of  purchafmg  honor  with  gold, 
encourages  many  merchants  to  put  themfelves  in 
circumftances  by  which  they,  may  attain  it.  I  do 
not  take  upon  me  to  examine  the  juftice  of  thus 
bartering  for -money  the  price  of  virtue*  There 
are  governments,  where  this  may  be  very  ufeful. ' 

In  France,  the  dignity  of  the  long  robe,  which 
places  thofe  who  wear  it,  between  the  great  nobility 

•  This  isaftually  very  often  the  cafe  in  fifch  government?:' 

C  a  and 
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Book  and  the  people,  and  without  havidg  fuch  fhining 
XX.     honours  as  the  former,    has  all  their  privileges  ; 
*^'     'a  dignity  which,  while  this  body,  the depofitary  of 
the  laws,  is  encirled  with  glory,  leaves  the  private 
members  in  a  mediocrity  of  fortune  \  a  dignity,  in 
which  there  are  no  other  means  of  diftinftion,  but 
by  a  fuperior  capacity  and  virtue,  yet  which  iliU 
leaves  in  view  one  much  more  illuftrious :    the 
warlike  nobility  likewife,  who  conceive,  that  what* 
ever  degree  of  wealth  they  are  pofle0ed  o4  they 
may  ftill  increafe  their  fortunes  ;  who  are  a&iMned 
of  augmenting,  if  they  begin  not  with  diffipattng 
their  eftates ;  who  always  f^rve  their  prince  with 
their  whole  capital  ftock  ;  and  when  that  is  funk, 
make  room  for  others  who  follow  thetr  example ; 
who  take  the  field,  that  they  may  never  be  re-» 
preached  with  not  having  been  there ;  who,  when 
they  can  no  longer  hope  for  riches,  live  in  expec**^ 
tation  g(  honors ;   and  when  they  have  not  ob«* 
tained  the  latter,  enjoy  the  confoladon  of  having 
acquired  glory  :  all  thefe  things  together,  have  ne- 
cellarily  contributed  to  augment  the  grandeur  of 
this  kingdom  ;  and,  if  for  two  or  three  centuries 
h  has  been  inceflantly  increafiag  in  power,  this 
muft  be  attributed  not  to  fortune,  who  waa  never 
famed  for  conftancy,  but  to  the  goodnefs  of  its 
laws. 

CHAR  xxni, 

^0  what  Nations  Qomfnerce  is  prejudicial. 

RICHES  confift  either  ki  lands,  or  in  move- 
able eSedts.  The  foil  of  every  country  is  com- 
monly poflefled  by  the  natives.    The  laws  of  mofl: 

ftates 
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ftatts  render  foreigners  unwilling  to  purchafe  their  Book 
lands ;  and  nothing  but  the  prefence  of  the  owner  ^t^^^.' 
improves  them :  this  kind  of  riches  therefore  be- 
longs to  every  ftate  in  particular.  But  moveable 
efiedsy  as  ilioney,  notes,  bills  of  exchange,  flocks 
in  companies,  veflels,  and,  in  fine,  all  merchandizes, 
belong  to  the  whole  world  in  general ;  in  this  re-  ^ 
fpeft  it  is  compofed  of  but  one  fingle  ftate,  of 
which  ail  the  focieties  upon  earth  are  members. 
The  people  who  po0efs  more  of  thefe  moveable 
efieds  than  any  other  on  the  globe,  are  the  moft 
opufent  Some  ftates  have  an  immenfe  quantity, 
acquired  by  their  commodities,  by  the  labour  of 
their  mechanics,  by  their  induftry,  by  their  difco- 
Veries,  and  even  by  chance.  The  avarice  of  na- 
tions makes  them  quarrel  for  the  moveables  of 
the  whole  univerfe.  If  we  could  find  a  ftate  fo 
Hnfaappy,  as  to  be  deprircd  of  the  effedts  of  other 
coumries,  and  at  the  fame  time  of  a)moft  all  its 
own,  the  proprietors  of  the  lands  would  be  only 
planters  to  foreigners.  This  ftate,  wanting  all,  could 
acquire  nothing ;  therefore  it  would  be  much  bet- 
ter for  the  inhabitants  not  to  have  the  leaft  com- 
merce with  any  nation  upon  earth ;  for  commercet 
in  thefe  circumftances^  muft  neceilarily  lead  them 
to  poverty. 

A  country  that  conftantly  e5tports  fewer  manu-    ♦ 
fafturcs,    or  commodities,   than  it  receives,   will 
foon  find  the   balance  finking  5   it  will  receive  lefs 
and  lefs,  until  falling  into  extreme  poverty,  it  will 
receive  nothing  at  all. 

In  trading  countries,  the  fpecie  which  fuddenly 
vaniihes  quickly  returns  -,  becaufe  th6fe  nations  that 
have  received  it,  ate  its  debtors :   but  it  never  re- 

C  3  turns  . 
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Book  turns  iTiW  thofe  dates  of  which  we  have  juft  been 
r>r,^^'     fpeaking,  bccaufe  thofe  who  have  receiv^  it  owe 
them  nothing. 

Poland  will  ferve  us  for  an  example*     It  has 
fcarcely  any  of  thofe  things  which  We  tall  the  move- 
able effefts  of  the  univerfe,  except  corn,  the  produce 
of  its  lands.  •  Some  of  the  lords  pofiefs  intirc  pro- 
vinces ;    they  opprefs  the  huflbandmen,  in  order  to 
have  greater  quantities  of  corn,  which  they  fend  to 
ftrangers,  to  procure  the  fuperfluous  demands  of 
luxury.     If  Poland  had  no  foreign  trade,  its  inha- 
bitants would  be  more  happy.    The  grandees,  who 
would  have  only  their  corn,  would  give  it  to  their 
peafants  for  fubfiftance ;    as  their  too  extenlive 
eftates  would  become  burthenfome,.  they  would 
divide  them  amongd:  their  peafants ;    every  one 
would  find  fkins  or  wool  in  their  herds  or  (locks, 
fo  that  they  would  no  longer  be  at  an  immenfe 
expence  in  providing  clothes ;  the  great,  who  are 
ever  fond  of  luxury,  not  being  able  to  find  it  but 
in  their  own  country,  would  encourage  the  labour 
of  the  poor.    This  nation,  I  affirm,  would  tfcen 
become  more  flourifhing,  at  leaft  if  it  did  not  be- 
(:ome  barbarous;   and  this  the  laws  might  eafily 
prevent. 
Let  us  next  confider  Japan.    The  vaft  quantity 
,    of  what  they  receive,  is  the  caufe  of  the  vaft  quan- 
tity of  merchandi^ses  they  fend  abroad.     Things 
are  thus  in  as  nice  an  equilibrium,  as  if  the  impor- 
tation and  exportation  were  but  fmalL  Befides,  this 
kind  of  exuberance  in  the  ilate  is  produdtive  of  a 
thoufand  advantages  ;   there  is  a  greater  confump- 
tion,  a  greater  quantity  of  thofe  things  on  which 
the  arts  ar?  cxcrcifed  5  more  men  employed,  and 

OiQre 
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more  numerous  means  of  acquiring  power ;  exi-  Book 
gendes  may'  alfo  happen,  that  require  a  fpeedy  q^^'  , 
alTdtance,  which  fo  opulent  a  ftatc  can  better  afford 
than  any  other.  It  is  dilEcult  for  'a  country  to 
avoid  having  fuperfluities :  but  it  is  the  nature  of 
{^mmerce  to  render  the  fuperSuous  ufeful,  and  the 
uHul  neceflkry.  The  ftate  will  be  therefore  able 
to  afford  neceffaries  to  a  much  greater  number  of 
fubjeds. 

Let  us  fay  then,  that  it  is  not  thofe  nations  who 
have  need  of  nothing,  that  muft  lofe  by  trade ;  it  is 
thofe  who  have  need  of  every  thing.  It  is  not 
fuch  people  as  have  a  fufficicncy  within  themfelves, 
but  thofe  who  are  mod  in  want,  that  will  find  an 
advantage  in  putting  a  ftop  to  all  commercial 
btercourfe. 


C  4  BOOK 
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BOOK    XXI. 

Of  Laws  relative  to  Commerce  eonfidered 
in  the  Revolutions  it  has  met  with  in 
the  World. 

CHAP.     I. 

Some  general  Cumjiieratimu. 

Book  T  ■"THOUGH  commiirce  be  fubjc6k  to  great 
XXI.         I        revolutions,  yet  it  is  poffible  that  certain 

Chap.  I.  X  phyfical  caufcs,  as  the  quality  of  the  foiU 
or  the  climate,  may  fix  its  nature  for  ever* 

We,  at  prefent,  carry  on  the  trade  of  the  Indies, 
merely  by  means-of  the  filver  which  we  fend  thither. 

(»)  Pliny,  The  (*)  Romans  carried  annually  thither  about  fifty 

^^^'  ^*  millions  of  fefterces ;  and  this  filver,  as  ouri  is  at 
prefent,  was  exchanged  for  merchandizes,  which  were 
brought  to  the  weft.  Every  nation,  that  ever  traded 
to  the  Indies,  has  conftantly  carried  bullion,  and 
brought  merchandizes  in  return. 

It  is  nature  herfelf  that  produces  this  efFe£t.  The 
Indians  have  their  arts  adapted  to  their  manner  of 
living.  Our  luxury  cannot  be  theirs  ;  nor  theirs 
our  wants.  Their  climate  neither  demands,  nor 
permits  hardly  any  thing  which  comes  from  ours. 
They  go  in  a  great  meafure  naked ;  fuch  clothes  as 
they  have,  the  country  itfelf  furnifliesi  and  their  re-- 
ligion,  which  is  deeply  rooted,  gives  them  an  ancer- 
fion  for  thofe  things  that  ferve  for  our  nourilhment. 
They  want -therefore  nothing  but  our  bullion^  to 

ferve 


OF    LAWS.  a^ 

fcrve  a$  the  mctdium,  of  value;  ^nd  for  thU  thqr  givf  Boos 
us  merchandizes  in  return,  with  which  the  frugality  pi^^^' 
of  the  people,  and  the  nature  of  the  copntry,  fur-  ^i  ^'.  * 
niihe^  them  in  great  abundance.    Thofe  ancient 
{^)  autju>rs,  who  have  mentioned  the  Indies,  deiicribe(i>)  See 
them  juft  aa  we  now  find  them,  a^  to  their  policy,  ^Z'g 
cuftoms,  and  manners*   The  Indies  have  ever  been  chap,  i^, 
the  &me  Indies  they  are  at  prelent ;  and  in  every  ^<i 
period  of  time,  tjiofe  who  traded  to  that  country,  \^^. 
wried  fpecie  thidiei:^  a^id  brought  none  in  return. 

CHAP.    IL 

0/  tie  Peopk  of  Africa. 

TH  £  gnateft  part  of  the  people  on  the  coaft 
of  Africa  are  favages  and^  barbarians.  Ths 
principal  reafon,  I  believe,  of  this,  is,  becaufe  tha 
fmaJl  countries,  capable  of  being  inhabited,  are  i^ 
parated  from  each  other  by  large  and  almoft  uih 
inhabitable  tradls  of  land.  They  are  without  int 
duftrf  or  arts.  They  have  gold  in  abundance, 
which  they  receive  immediately  from  the  hand  of 
nature.  Every  civilized  ftate  is  therefore  in  a  con- 
dition to  traiEc  with  them  to  advantage,  by  raif* 
ing  their  efteem  for  things  of  no  value,  and  re^ 
ceiviog,  a  very  high  pnce  io  return. 

CHAP.     l\h 

71k  the  Wants  of  the  'People  in  the  South  dre 
diffirent  from  thofe  of  the  North. 

TN  Europe^  there  is  a.  kind  of  balance  between 
-■^  the  fouthern  and  northern  nadoru.  The  firft 
have  every  convcruencei  of  Ufc^   aad  few  of  its 

*        wants ; 
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Book  waiUs  :    the  laft  have  many  wants,  and  few  con* 
XXI.    veniencies.     To  one,  nature  has  given  much,  and 
*^'  ^*  demands  but  little ;    to  the  other,  fhe  has  given 
but  little,  and  demands  a  great  deal.     The  equi- 
librium is  maintained  by  the  lazinefs  of  the  (buth- 
,ern  nations,  and  by  the  induftry  and  a&ivity  which 
(he  has  given  to  thofe  in  the  north.     The  latter 
are  obliged  to  undergo  exceflive  labour,  without 
which,  they  would  want  every  thing,  and  degene- 
rate into  barbarians.     This  has  naturalized  flavery 
to  the  people  of  the  fouth :   as  they  can  eafily  dif- 
penie  with  riches,   they  can  more  eafily  diipenfc 
with  liberty.     But  the  people  of  the  north  have 
need  of  liberty,  for  this  can  beft  procure  them 
the  means  of  £itisfying  all  thofe  wants  which  they 
have  received  from  nature.    The  people  of  the 
north,  then,  are  in  a  forced  ftate,  if  they  are  not 
cither  free  or  barbarians.     Almoil  all  the  people 
of  the  fouth  are,  in  fome  meafure,  in  a  ftate  of 
violence,  if  they  are  not  flaves. 

CHAP.    IV. 

Tl)e  principal  J^ifference  between  (be  Commerce 
of  the  Ancients  and  the  Moderns. 

npHE  world  has  found  itfelf,  from  time  to 
•*"  time,  in  different  fituations;  by  which  the 
face  of  commerce  has  been  altered.  The  trade  of 
Europe  is,  at  prefent,  carried  on  principally  from 
the  north  to  the  fouth ;  and  the  difference  of  cli- 
mate is  the  caufe  that  the  feveral  nations  have  great 
occafion  for  the  merchandizes  of  eabh  other.  For 
example,  the  liquors  of  the  fouth,  which  are  car- 
ried to  the  north,  form  a  commerce  little  known 

to 
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to  the  ancients.  Thus  the  burthen  of  veflels,  which  Book 
was  formerly  computed  by  meafures  of  corn,  is  at  q^^^* 
prefeftt  determined  by  tons  pf  liquor. 

The  ancient  ^commerce,  fo  far  as  iris  known  to 
us,  was  carried  on  from  one  port  in  the  Mediter- 
ranean to  another  ;  and  was  almoft  wholly  con- 
fined to  the  fouth.  Now  the  people  of  the  fame 
climate,  having  nearly  the  fame  things  of  their 
own,  have  not  the  fame  need  of  trading  amongft 
themlelves  as  with  thbfe  of  a  diSerent  climate. 
The  commerce  of  Europe  was  therefore  formerly 
lefs  extended  than  at  prefent.  . 

This  does  not  at  all  contradid  what  I  have  faid 
of  our  commerce  to  the  Indies  :  for  here  the  pro« 
digious  difference  of  climate  deilroys  all  relation 
between  their  wants  and  ours. 

C  H  A  P.    V. 

Other  Differences. 

/^OMMERCE  is  fometimes  deftroyed  by 
^^  conquerors,  fometimes  cramped  bymonarchs; 
it  traverfes  the  earth,  'flies  from  the  place  where  it 
is  opprefled,  and  ftays  where  it  has  liberty  to 
breathe  :  it  reigns  at  prefent  where  nothing  was 
formerly  to  be  feen  bat  defarts,  fcas,  and  rocks ; 
and  where*  it  once  reigned,  now  there  are  Only 
defarts. 

To  fee  Colchis  in  its  prefent  fituation,  which  is 
no  more  than  a  vaft  foreft,  where  the  people  iarc 
every  day  decreafing,  and  only  defend  their  liberty 
to  fell  themfelves  by  piece-meal  to  the  Turks  and 
Perfians  5  one  could  never  imagine,  that  this  coun- 
try had  ever,  in  the  time  of  the  Romans,  been  full 

of 
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Book  of  cicies»  where  commerce  convened  all  the  natklns 

Ch^^e  ^^  ^®  world.  We  find  no  monument  of  thefe 
fa&s  in  the  country  itfelf ;  there  are  no  traces  c^ 

(«)  Lib.  6.  them,  except  in  (f)  Pliny  and  (^)  Strabo. 

(^)  Lib.  2.  jj^^  hiftory  of  commerce,  is  that  of  the  commu^ 
nication  of  people.  Their  numerous  defeats,  and 
the  flux  and  reflux  of  populations  and  dcv9&BXiona^ 
here  form  the  mod  extraordinary  events. 

CHAP.    VI. 

Of  the  Commerce  of  the  Ancients. 

(•)  Diodo-  ^Tp  HE  immcnfe  treafures  of  Semiramis  (•),  which 
Ta«,h  .  2.  X    could  not  be  acquired  in  a  day,  give  us  reafon 
to  believe,  that  the  Aflyrians  themfelves  had  psl* 
laged  other  rich  nations,  as  other  nations  after- 
wards pillaged  them. 

The  eSedt  of  commerce  is  riches,  the  confe* 
quence  of  riches,  luxury  ;  and  that  of  luxury, 
the  perfeftion  of  arts.  We  find  that  the  arts  were 
carried  to  great  perfection  in  the  time  of  Semira- 
(^)  Ibid,  mis  (^) ;  which  is  a  fufiicient  indication,  that  a 
confiderable  commerce  was'theii  eftabliflied. 

In  the  empires  of  Ada,  there  was  a  great  com- 
merce  of  luxury..  The  hiftory  of  luxury  would 
make  a  fine  part  of  that  of  commerce.  The  lux- 
ury of  the  Perfians  was  that  of  the  Medes,  as  the 
laxury  of  the  Medes  was  that  of  the  AfTyrians. 

Great  revolutions  have  happened  in  Afia.     The 

north- eaft  parts  of  Perfia,'  viz.   Hyrcania,  Mar- 

(«)  Pliny,  giana,  Badria,  &c.  were  formerly  full  of  flourilh- 

^^^*  ^U  ib  i'^g  cities  (8),  which  are  now  no  more  5  and  the 

Cap*   IO»  Ot         ^'  -«  t 

Strabo,  north  of  this  (**)  empire,  that  is,  the  ifthmus  which 
^h'c^V  fcparates  the  Cafpian  and  the  Euxine  feas,  was 
lib.  II.  covered 
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covered  with  ckies  «id  nations,  which  are  now  de-  Book 

flxoycd.  Cha^6 

Enuofthenes  (*)  and  Ariftobulus  learnt  from  Pa-  (i)  strabo^ 

troclus  ^,  that  the  merchandizes  of  India  p^ifkd  hj  lii^*  i  !• 

the  Oxus  into  the  fea  of  Po'ntus.     Marcus  Varro  f 

telU  US)  that,  the  time  when  Pompey  commanded 

n^aiiift  Mithridates,     they  were  informed,    that 

people  went  in  leven  days  from  India  to  the  coun* 

try  of  the  Baftrians,  and  to  the  river  Icarus,  which 

falls  into,  the  Oxus;   that,  by  this  method,  they 

were  able  to  brmg  the   nnercliandizes  of  India 

acrofs  the  Cafpian  lea,  and  to  enter  the  mouth  of 

Cyrus  5   from  whence  it  was  only  five  days  paffagc 

to  the  Phafi^  a  river  that  discharges  rtfelf  into  the 

£uzine  fea.     There  is  no  doubt  but  it  was  by  the 

nations  inhabiting  thefe  (everal  countries,  that  the 

great  empires  of  the  Aflyrians,  Medes,  and  Pen- 

fiaas,  had  a  communieation  with  the  moft  diftant 

piarts^of  the  eaft  and  weflr. 

An  entire  flop  is  now  put  to  this  communication-. 
AU  thefe  countries  bare  been  I^  wa^e  by  the ;): 
Tartars,  and  are  ftill  infefted  by  this  .deftru^ive 
nation.  The  Oxus  no  longer  runs  into' the  Caf* 
pian  fta }   the  Tartars,  for  ibme  private  ||  reafons, 

^  The  Mthoiitjp  of  Pacroclat  is*  of  grestt  weight,  a^  appears 
fiom  a  paflage  in  Strabo^  lib.  2* 

t  Pliny^  lit>.  6..  cap.  17.  See  alfo  Strabo^  lib.  11.  upon  the 
paflage  by  which  the  merchandizes  were  conveyed  from  the 
Fhafia  to  the  Cyrus. 

t  Thene  mnft  have  beeir  rery^iireat  changes  in  that  coontr^ 
fince  the  tiaae  of  Ptojemy*  who  gives  us  an  account  of  fo  many 
rivers,  that  empty  themfelves  into  the  eaU  fide  of  the  Cafpian 
Tea,  In  the  Char's  chart  we  find  only  the  river  of  Jftrahat  % 
in  diat  of  M«  jBathalfi  there  is  none  at  all. 

II  See  Jenkinfon's  account  of  this>  in  tbt  ColkSien  of  Vnyagts 

have 
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Book  }^^^q  changed  its  courfe,  and  it  W^  lofes  itfelf  in 

Chap.  6.  ^^^  barren  fands. 

The  Jaxartes,  which  was  formerly  a  barrier  be- 
tween the  polite  and  barbarous  nations,  has  had  its 
courfe  turned  *  in  the  fame  manner  by  the  Tar- 
tars, and  it  no  longer  empties  itfelf  into  theiea, 
(k)  Clao-      Seleucus-Nicator  formed  {^)  the  projeft  of  joining 
fiL"inPlin  ^^^  Euxine  to  the  Cafpian  fea.    This  projedb.  Which 
lib!  6.    *  would  have  greatly  facilitated  the  commerce  of  thofe 
cap.  1 1,    days,  vaniftied  at  his  -f  death.     We  are  not  certain 
it  could  have  been  executed  in  the  ifthmus  which 
feparates  the  two  feas.     This  country  is  at  pfefeoc 
very  little  known  ;   it  is  depopulated,  and  full   of 
forefls  ;  however,  water  is  not  wanting,  for  an  infi-^ 
nite  number  of  rivers  roll  into  it  from  Mount  Cau- 
cafus  :  but  as  this  mountain  forms  the  north  qf  the 
(})  See      ifthmus,  and  extends  like  two  arms  (})  towards  the 
Strabo,     fouth,  it  would  have  been  a  grand  obftacle  tq  fuch 
an  enterprife,  efpecially  in  thofe  times,  when  they 
had  not  the  art  of  making  fluices. 

It  maybe  iniagined,  that  Seltoicus  would  have 
joined  the  two  feas  in  the  very  place  where  Peter  I. 
has  fince  joined  them  ;  that  is,  in  that  neck  pf  land 
where  the  Tanais  approaches  the  Volga :  but  the 
north  of  the  Calpian  fea  was  not  then  dilcovered. 

While  the  empires  of  Afia  enjoyed  the  commerce 
of  luxury,  the  Tyrians  had  theconfimcrcc  of  oeco- 
nomy,  which  they  extended  throughout  the  world. 
Bochard  has  employed  the  firft  book  of  his  Canaan, 
in  enumerating  the  colonies  which  they  fcnt  into 
all  the  countries   bordering  upon  the .  fea  :    they 

*  I  am  apt  to  think,  that  from  thence  the  lake  Aral  wat 
formed, 

*  He  was  (lain  by  Pcolemy-Ceraunus^ 

pafied 
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paffed  the  Pillars  of  Hercules,  and  made  eftablilh-  Book 
ments  *  on  the  coaft  of  the  ocean.  Ch^^^k 

In  thofe  times,  their  pilots  were  obliged  to  follow 
the  coafts,  which  were,  if  I  may  fo  exprefs  myfelf, 
their  compafs.  Voyages  were .  long,  and  painful. 
The  laborious  voyage  of  Ulyflcs  has  been  the  fruit- 
ful fubjed:  of  the  finell  poem  in  the  world,  next 
to  that  which  alone  has  the  preference. 

The  little  knowledge  which  the  greateft  part  of 
the  world  had  of  thofe  who  were  far  diftant  from 
them,  favoured  the  nations  engaged  in  thececono- 
mical  commerce.  They  managed  trade  with  as 
much  obfcurity  as  they  pleafed  :  they  had  all  the 
advantages  which  the  mbfl:  intelligent  nations  could 
take  over  the  moft  ignorant.      .   . 

The  Egyptians,  a  people  who  by  their  religion 
and  their  manners  were  averfe  to  all  communication 
with  ftrangers,  had  fcarcely  at  that  time  any  fo- 
reign trade.  They  enjoyed  a  fruitful  foil,  and 
great  plenty.  Their  country  was  the  Japan  of 
thofe  times  •,   it  poflefled  every  thing  within  itfclf. 

So  little  jealous  were  thefe  people  of  commerce, 
that  they  left  that  of  the  Red  fea  to  all  the  petty 
nations  that  had  any  harbours  in  it.  Here  they  fuf- 
fered  the  Idumeans,  the  Syrians,  and  the  Jews,  to 
have  fleets*  Solomon  (™)  employed  in  this  navi-  (™)  Kings* 
giition  the  Tyrians,  who  knew  thofe  feas.  *  ^'J^*  *• 

Jofephus  (")  fays,  that  his  nation  being  entirely  chron.' 
employed  in  agriculture,  knew  little  of  navigation :  ^i^-  2. 
the  Jews  therefore  traded  only  occafionally  in  ^he?v»^gai'nft 
Red  fea.     They  took  from  the  Idumeans  Eloth  and  Appian. 
Eziongeber,  from  whom  they  received  this  com- 

*  l^ey  founded  TarteiTus,  and  made  a  fetdement  at  Cadiz. 

merce ; 


3t  T  H  fi    S  !^  I  R  IT 

Boot  tnttct ;  they  loft  thefe  two  citites^  and  widi  tbem 

Cto^  6.  ^^*  ^^*^  commerce. 

It  was  not  fo  with  the  iPhcenictahs :  theirs  was 
not  a  commerce  of  luxury ;  nor  Was  dieir  trade 
owing  to  conquefl: :  their  frugality,  their  abilities, 
their  induftry,  their  perils,  and  the  faardfhips  they 
fufiered,  rendered  them  necefikry  to  all  the  natibn^ 
of  the  world. 

Before  Alexander,  the  people  bordering  on'  the 

Red  fea  traded  only  in  this  fea,  and  in  that  of 

Africa.     The  aftonilhment  which  filled  the  globfe 

at  the  difcovery  of  the  Indian  fea,  under  that  con- 

.  queror,  is  of  this  a  fufficient  proof.    I  hdve  ob^ 

(•)  Chtp.  ferved  (*),  that  bullion  was  always  c&rried  to  the 

book.*"  I^^i^f  *^^  ^^^^^  ^y  brought  from  thence ;  now 
the  Jewifh  fleets,  which  brought  gold  and  filver 
by  the  way  of  the  Red  fea,  returned  from  Africa, 
and  not  from  the  Indies  *. 

Beiides,  this  navigation  was  made  on  the  eaftern 
coaft  of  Africa ;  for  the  ftate  of  navigation  at  that 
time  is  a  convincing  proof,  that  they  did  not  fail  to 
a  very  diftant  fhore. 

I  am  not  ignorant,  that  the  fleets  of  Solomon 
and  Jehofaphat  returned  only  every  three  years  j 
but  I  do  not  fee  that  the  time  taken  up  in  the  voy- 
age is  any  proof  of  the  greatnefs  of  the  diftance. 

Pliny  and  Strabo  inform  us,  that  the  junks  of 

India  and  the  Red  fea  were  twenty  days  in  perform^ 

ing  a  voyage,  which  a  Greek  or  Roman  ve^  would 

(')SecPli.  accompliih  in  (p)  feven.    In  this  proportion,  a  voy- 

i)y,lib.6.  age  Qf  Qne  year,  made  by  the  fleets  of  Greece  or 

lyQ  Ku  '      ^  The  proportion  )>etwixt  gold  and  filver,  as  fettled  in  Europe^ 
'  may  fometimes  render  it  profitable  to  take  gold  inftead  of  fil« 

^'  ver  into  the  Eaft-Indies  i  but  the  advantage  js  very  uiBing» 

2  Rome, 
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Rome>  would  take  very  near  three,  when  perform-  B  o.o  ^ 
cd  by  thofe  of  Solomon,  rh^^^i, 

Two  (hips  of  unequal  fwiftneft  do  not  perforni 
their  voyage  in  a  time  proportionate  to  their  fwift- 
nefs.  Slownefs  is  frequently  the  caufe  of  much 
greater  flownefs.  When  it  becomes  neceffary  to 
follow  the  coafts,  and  to  be  inceflantly  in  a  different 
pofirion,  when  they  muft  wah  for  a  fair  wind  to 
gel  out  of  a  gulph,  and  for  another  to  proceed ;  a 
good  failor  takes  the  advantage  of  eyery  favourable 
moment,  while  the  other  flill  continues  in  a  diffi^ 
cult  fituation,  ^nd  waits  many  days  for  another 
change.  ^ 

This  flownefs  of  the  Indian  veflfels,  which  In  an 
equal  time  could  make  but  the  third  of  the  way  of 
thofe  of  the  Greeks  and  Romans,  may  be  explained 
by  i?hat  we  every  day  fee  in  our  modern  navigation. 
The  Indian  veflTels,  which  were  built  with  a  kind  of 
fea-ruflies,  drew  lc|s  water  than  thofe  of  Greece  and 
Rome,  which  were  of  wood,  and  joined  with  iron. 

We  may  compare  thefe  Indian  vefTels  to  thgfc  at 
prefcnt  made  ufe  of  in  ports  of  little  depth  of  water. 
Such  are  thofe  of  Venice,  and  even  of  all  *  Italy 
in  general,  of  the  Baltic,  and  of  the  province  of 
t  Holland.  Their  fhips,  which  ought  to  be  able  tp 
go  in  and  out  of  port,  are  built  round  and  broad  at 
the  bottom ;  while  thofe  of  other  nations,  who  have 
good  harbours,  are  formed  to  fink  deep  into  the 
water.  This  mechanifm  renders  thefe  laft-men-s- 
tioned  veflels  able  to  fail  much  nearer  to  the  wind  ; 
while  the  firft  can  hardly  fail,  except  the  wind  be 

*  They  are  mcllly  ihallow  ;  hat  Sicily  hfLs  excellent  ports, 
t  I  fay  the  province  of  Holland  ;  fisr  the  ports  of  Zealand 
are  deep  enough. 

Vol.  II.  P  nearly        , 
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Book  nearly  in  the  ppop.    A  ihip  that  finjcs  deep  into  the 
.  ri,^^^'    water,  fails  towards  the  fame  fide  with  aldfK>ft  every 

^*  ^'  wind  :  this  proceeds  from  the  refiftance  which  the 
ve^l,  whilft  driven  by  the  wind,  nneett  with  fwm 
<  the  water,  from  which  it  receives  a  ftrong  fupport  \ 
s^nd  from  the  length  of  the  ve0el  which  prefents  its 
fide  to  the  wind,  while  from  the  form  of  the  .helm 
the  prow  is  turned  to  the  point  propofed  \  fo  tha;^  fhe 
can  fail  very  near  to  the  wind,  or,  in  oth;er  words, 
very  near  the  point  from  whence  the  wind  blQws« 
But  when  the  hull  is  round  and  broad  at  the.  bottom, 
and  confequently  draws^  little  water,  k  no  longer 
finds  this  fteady  fupport ;  the  wind  drives  the  ve&l, 
which  is  incapable  of  reGftance,  and  can  run  t|ien 
but  with  a  fmall  variation  from  the  point  opp9fite  ta 
the  wind.  From  whence  it  follows,  that  hroad*bot- 
tomed  vefiels  are  longer  in  performing  voyage* 

I.  They  loie  much  time  in  waiting  for  the  wind, 
efpecially  if  they  are  obliged  frequently  to  chaise 
'  their  courfe.  2.  They  iail  much  flower,  becaufe, 
not  having  a  proper  fupport  from  a  depth  of  water, 
they  cannot  carry  fb  much  fail.  If  this  be  the  cafe 
at  a  time  when  the  arts  are  every  where  known,  at  a 
time  when  art  corre&s  the  defedts  of  na^re,  and 
even  of  art  itielf ;  if  at  this  time,  I  fay,  we  find 
this  difierence,  how  great  muft  that  have  been,  in 
the  navigation  of  the  ancients  ? 

I  cannot  yet  kave  this  fubje6):.  The  Indian 
veflels  were  fmall,  and  thofe  of  the  Greeks  and  Ro^ 
mans,  if  we  except  their  machines  built  for  often* 
tation,  much  lefs  than  ours.  Now,  the  fmaller 
■  the  veflel,  the  greater  danger  it  encounters  fronl 
foul  weather.  A  tempeft  that  would  fwallow  up 
a  fpall  veflel,  would  only  make  a  large  one  roll. 
^  /  The 
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The  more  one  body  is  furpafled  by  another  in  Booc 
bignefi,  the  more  its  furface  is  rdatively  fmall.  p,^^'* 
From  Ttibence  k  follaws,  cliac  in  a  fmall  fliip^  ^P«^* 
there  is  ^  Ictfs  proportion^  that  is,  a  greater  dif«-^ 
feitoce,!  as  to  the  fur£ace  of  the  vefieU  and  the 
weight  or  bding  (he  can  carry,  than  in  a  large 
one.  We  know  that  it  is  a  preccy  general  praAice^ 
ta  make;  the  weight  o£  the  lading  equal  to  that 
q{  half  the  water  the  yeflel  is  able  to  contain. 
Suppofe  a  veflel  will  contain  eight  hundred  tons^ 
her  lading  then  muft  be  four  hundred ;  and  chat 
of  a  v^flfe]^  which  would  hold  but  four  hundred 
tons  of  water,  would  be  two  hundred  tons.  Thus 
the  larg^nefs  of  the  firft  (hip  will  be  to  the  weight 
Ihe  carried,  a&  8  to  4 ;  and  that  of  the  fecond  as 
4  to  2.  Let  us  fuppofe  then,  that  the  furface  of 
the  greateif  is  to  the  furface  of  the  fmaller,  as 
&  to  6 :  the  fufface  *  of  this  will  be  to  her  weight 
as  6  to  2,  while  the  furface  of  the  former  will  be 
to  her  we%bt  only,  as  8  to  4.  Therefore  as  the 
winds  and  waves  aA  only  upon  the  furface,  the 
large  vcflcl  will,  by  her  weight,  refift  their  impe« 
tuofity  much  noore  than  the  fmall. 

CHAP.    VIL 

Of  the  Commerce  of  the  Greeks. 

THE  firft  Greeks  were  all  pirates.  Minos, 
who  enjoyed  the  empire  of  the  fea,  was  only 
more  fucceisful,  perhaps,  than  others  in  piracy ; 
for  bis  maritime  dominion  extended  no  farther 

*  That  189  to  compare  magnitudes  of  the  fame  kind,  the  ac^ 
don  or  preffiire  of  tHe  fluid  upon  the  (hip,  will  be  to  the  re* 
fiftn^  of  the  fame  (bip>  as  &c. 

Da  than 
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B,p  0  K  than  round  his  own  ifle.  But  when  the  Greeks 
ch^^'  ^^^^^  *  g^^^^  people,  the  Athenians  obtained  the 
^'  '  real  dominion  of  the  fca;  becaufe  this  trading  and 
vidorious  nation  gave  laws  to  the  mod  potent 
tnonarch  O  of  that  time  ;  and  humbled  the  ma- 
ritime powers  of  Syria,  of  the  ifle  of  Cyprus, 
and  Phoenicia. 

But  this  Athenian  lordfliip  of  the  fea  deferves 
to  be  more  particularly  mentioned.  **  AtbenSy  fays 
(•)  On  the  "  Xenophon  ('),  rules  the  fea ;  but  as  the  country 
r^Mk  **  ^f  Attica  is  joined  to  the  continent^  it  is  ravaged  by 
'*  enemies  y  while  the  Athenians  are  engaged  in  diftant 
*'  expeditions.  Their  leaders  fuffer  their  lands  to  be 
"^  deftroyed  \  and  fecure  their  wealthy  by  fending  it 
to  fome  ijland.  The  populace,  who  are  not  poffeffei 
of  landsy  have  no  uneafinefs.  But  if  the  Athenians 
inhabited  an  ijland,  and,  bejide  this,  enjoyed  the  em^ 
^^'  pire  of  the  fea,  they  would,  fo  long  as  they  were 
pojfeffed  of  thefe  advantages,  be  alfle  to  anmy  others, 
and  at  the  fame  time  to  be  out  of  all  danger  of  being 
annoyed.^*  One  would  imagine,  that  Xenophoo 
w^s  fpeaking  of  England. 

The  Athenians,  a  people  whofe  heads  were  filf- 
cd  with  ambitious  projefts  ;  the  Athenians,  who 
augmented  their  jealou{y,.inftead  of  increafing  their 
influence  ;  who  were  more  attentive  to  extend 
their  maritime  empire  than  to  enjoy  it ;  whofe 
political  government  was  fuch,  that  the  common 
people  diftributcd  the  public  revenues  amongft 
themfelves,  while  the  rich  were  in  a  ftate  of  opprcf- 
fion ;  the  Atlienians,  I  fay,  did  not  carry  on  fo  cx- 
tcnfive  a  commerce  as  might  be  expefted  from  the 
produce  of  their  mines,  from  the  multitude  of  their 
flaves,  from  the  number  of  their  fcan^en,  from  their 
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influence  over  the  cities  of  Greece,  and,  abOve  all.  Book 
from  the  excellent  inftitutions  of  Solon.     Their  ^j^^\ 
trade  was  almofl:  wholly  confined  to  Greece,  and 
to  the  Euxine  fea ;    from  whence  they  drew  their 
fubliftence. 

'  Corinth  was  admirably  fituated ;  it  feparated 
two  feas,  and  opened  and  fhut  the  Peloponne- 
fus :  it  was  the  key  of  Greece,  and  a  city  of  the 
greateft  importance,  at  a  time  when  the  people 
of  Greece  were  a  world,  and  the  cities  of  Greece, 
nations.  Its  trade  was  more  extenfive  than  that 
of  Athens,  having  a  port  to  receive  the  mer- 
chandizes of  Afia';  and  another  thofe'of  Italy  2  for 
the  great  difficulties  which  attended  the  doubling 
cape  Malea,  where  the  (^)  meeting  of  oppofite  (f)  Sce 
winds  caufcs  fliipwrecks,  induced  every  one  to  go  S;rabo, 
to  Corinth,  and  they  could  even  convey  their  *  *  *  * 
veffels  over  Jand  from  one  fea  to  the  other.  Never 
was  there  a  city,  in  which  thp  works  of  art  were 
carried  to  {o  high  a  degree  of  perfeftion.  But 
here  religion  finiflied  the  corruption,  which  their 
opulence  began.  They  erefted  a  temple  to  Ve- 
nus, in  which  more  than  a  thoufand  courtefans 
wre  confecrated  to  that  deity  ;  from  this  feminary 
came  the  greateft  part  of  thofe  celebrated  beauties, 
whofe  hiftory  Athenasus  has  prefumed  to  commit 
to  writing. 

It  feems,   that  in  Homer's  time  the  opulence  • 
of   Greece   centered    in    Rhodes,    Corinth,    and 
Orchomenus  :    "  Jupiter^    he   fays  (*),    loved  the  (0  Tllad, 
"  Riodians,    and  made  them  a  very  wealthy  na- "  '  *• 
'*  tionr    On  Corinth  C*)  he  beftows  the  epithet  C)  Ibid, 
of  rich.     In    like    manner,   .when    he  fpeaks   of 
cities  that  have  plenty  of  gold,  he  mentions  Or- 
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Book  dhomefttts,  to  which  he  joins  Thebes  tn  Mgy^ 

Ckap.7,   Rl^odes  and  Corinth  preferved  their  power;    but 

Orchomenus  loft  hers.     The  fituation  of  Orcho- 

menus  in  the  neighbourhood  of  the  Hdlefpoitc» 

the  Propontis,  and  the  Euxine  Tea,   makes  us  na* 

turally  imagine,    that   fixe  was   indebted  for  her 

opulence   to   a  trade   along  that  maritime  coaft^ 

which  had  given  rife  to  the  fable  of  the  'golden 

fleece  :    and,   indeed,    the  name  of  ^^mytios  has 

been  given  to  Orchomenus  (^),  as  well  as  to  the 

(*)Strabo>  Afigonauts*     But  the^e  feas  becoming  afiierwards 

^^-  ?•       more  frequented,    the  Greeks  planted  aloi^  the 

^'  '  ^*     coafts  a  greater  number  of  colonies,  whidi  traded 

with  the  barbarous  nations,  and  at  the  (ame  time 

preferved  an  intercourfe  with  their  mother  couhtry : 

in   confequence   of  this,   Orchomenus    began  to 

decline,  till  at  length  it  was  IcA  in  the  crowd  of 

the  other  "cities  of  Greece. 

Before  Homer's  time,  the  Greeks  had  fcaree 
any  trade  but  among  chemfelves,  and  with  a  few 
barbarous  nations  ;  in  proportion  however  as  they 
formed  new  colonies,  they  extended  then:  domi* 
tiion.  Gneeee  was  a  large  peninfula,  the  capes  of 
which  feemed  to  have  kept  off  the  feas,  wUle  ks 
^Ifs  o^ned  on  all  fides  to  receive  them.  If  we 
caft  an  eye  on  Greece,  w<  fhall  find,  in  a  pretty 
Compad  country,  a  confiderable  extent  of  fea« 
«oafi:«  /  Her  innumerable  colonies  formed  an  im- 
Aenfe  circle  round  her  (  and  there  Die  beheld,  in 
fome  meafure,  the  whole  civiHzed  world.  Did 
ibe  penetrate  into  Sicily  and  Italy  ?  &e  formed 
new  nations.  Did  flie  navigate  towards  the  fea 
of  Pontus,  the  coafi:  of  Afia  Minor,  or  that  of 
Africa  ?  file  adted  in  the  fame  manner,    Ifar  d- 
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ties  inereafed  in  pro(petity,  in  proportion  as  they  Book 
happened  to  have  new  people  in  their  neighbour-  qP^^* 
hood.   And  what  was  extremely  beautiful,  fhe  was 
ftnounded,  on  every  fide,  with  a  prodigious  num- 
ber of  iQands,  drawn,  as  it  were,  in  a  line  of  cir- 
Ctttnvallation. 

What  a  fource  of  pro^erity  muft  Greece  have 
found  in  thofe  games,  with  wliich  fhe  entertained, 
in  fotne  meafure,  the  whole  globe  ;  in  thofe  tem- 
ples, to  which  all  the  kings  of  the  earth  fent  their 
ofierings ;  in  thofe  feftivals,  at  which  fuch  a  con- 
Gourfe  of  people  ufed  to  aflemble  from  all  parts  ; 
in  thofe  oracles,  to  which  the  attention  of  all  man- 
kind was  diivdted ;  and,  in  fliort,  in  that  exqui- 
fite  talfte  for  the  polite  arts,  which  (he  carried  to 
fuch  a  height,  that  to  expeft  erer  to  furpafs  her, 
would  be  only  betraying  our  ignorance. 

CHAP.   vni. 

Of  Alexander.     His  cmquejl, 

UOUR  great  events  happened  in  the  reign  of 
^  Alexander,  which  entirely  changed  the  face 
of  commerce ;  the  taking  of  Tyre,  the  conqueft  . 
of  Egypt,  that  Itkewife  of  the  Indies,  and  the 
difcovery  of  the  fea  which  lies  fbuth  of  that 
country. 

The  empire  of  Perfia  extended  to  the  Indus  (y).  (3r)Strabo, 
Darius,  long  before  Alexander,  had  fent  (*)  fomc*»*^-»5- 
vcfiels,  which  failed  down  this  river,  and  palTed  [^^  ^^^ 
even    into   the'  Red  fea.      How   then   were    the  Mclpo- 
Greeks  the  firft  who  traded  to  the  Indies  by  the  ^^^^' 
South  ?    Dad  not  the  Perfians  done  this  before  ? 
pid  they  ip^e  no  advantage  bf  feas  which  were 
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Book  fo  near  them  ;   of  the  very  feas  that  walhed  their 
Ch^^^g    coafts  ?    Alexander,  it  is  true,  conquered  the  In- 
dies ;   but  was  it  neceflary  for  him  to  conquer  a 
country,  in  order  to  trade  with  it  ?  This  is  what  I 
(hall  now  examine^. 
(*)  Strabo,      Ariana  (*),  which  extended  frpm  the  Perfian 
lib.  15.     Gulf  as  far  as  the  Indus,  and  from  the  South  fca 
to  the  mountains  of  Faropamifus,  depended  in- 
deed in  fome  meafure  on  the  empire  of  Perfia: 
but  in  the  fouthern  part  it  was  barren,  fcorched^ 
(»')Strabp,  rude,  and  uncultivated.    Tradition  (**)  relates,  that 
lib,  15.     tjie  armies  of  S^miramis  and  Cyrus  periftied  in 
thefe  defarts ;    and   Alexander,    who   caufed  his 
fleet  to  follow  him,  could  not  avoid  lofmg  in  this 
place  a  great  part  of  his  army.    The  Perfians  left 
(«)  Pliny,  the  wbple  coaft  to  the  Ichthyophagi  (^),  the  OritSBt 
lib.  6.      3^j  other  barbarous  nations.    Befides,  tjie  Perfians 
Stralwl*    were  no  *  great  failors,  and  their   very  religion 
bb.  15.     debarred  them  from  entertaining  any  fuch  notion 
as  that  of  a  maritime  commerce.     The  voyagp 
undertaken  by  Darius's  diredbion  upon  the  Indus, 
'     and  the   Indian  fea,   proceeded  rather  froim  the 
capricioufnefs   of   a   prince   vainly  ambitious,  of 
(hewing  his  power,  than  from  any  fettled  regular 
proje£):,      It  was  attended  with  no  confequence, 
either  to  the  advantage  of  commerce,  or  of  navi# 
gation.    They  emerged  from  their  ignorance,  only 
to  plunge  into  it  again. 
{*)  Strabd,      Befides,,  it  W4S  a  received  opinion  C*)  before  the 
lib.  15.     expedition  of  Alexander,  that  the  fouthern  parts  of 

f  They  railed  not  upon  the  rivers,  left  they  (hould  defile  the 
elements.  Hyde*s  Rillgion  of  the  Perfldm.  Even  to  this  day  they 
have  fco  maritime  commerce*  Thofe  who  take  to  the  Tea,  aro 
trp^ted  by  them  as  atheiiis* 

India 
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India  were  uninhabitstble  *.    This  proceeded  from  Boos 
a  tradition   that  (*)  Semiramis  had   brought  back  ^,^^'' 
from  thence  only   twenty  men,  and  Cyrus  but.(e\s^iib<H 

fevcn.  '  lib.  ij. 

Alexander  entered  by  the  norths  His  defign 
was  to  march  towards  the  eaft  :  but  having  found 
a  part  of  the  fouth  full  of  great  nations^  cities 
and  rivers,  he  attempted  to  conquer  it,  and  fuc- 
ceededi 

He  then  formed  the  deiign  of  uniting  the  Indiet 
to  the  weftern  nations  by  a  maritime  commerce,  as 
be  had  already  united  them  by  the  colonies  he  had 
cftabliflicd  by  land. 

He  ordered  a  fleet  to  be  built  on  the  Hydafpes^ 
then  fell  down  that  river,  entered  the  Indus,  and 
failed  even  to  its  mouth.  He  left  his  army  and 
his  fleet  at  Patala,  went  himfelf  with  a  few  veflels 
to  view  the  fea,  and  marked  the  places  where 
lie  would  have  ports  to  be  opened,  and  arfenals 
creded.  Upon  his  return  from  Patala  he  feparated 
the  fleet,  and  took  the  route  by  land,  for  the 
mutual  fupport  of  fleet  and  army.  The  fleet  fol- 
lowed the  coaft  from  the  Indus  along  the  banks  # 
of  the  country  of  the  Orits,  of  the  Ichthyophagi, 
of  Carmania  and  Perfia.  He  caufed  wells  to  be 
dug,  built  cities,  and  would  not  fuffer  the  Ichthyo- 
phagi f  to  live  on  flfli,  being  defirous  of  having 

the 

*  Herodotus  (in  Melpomene)  fays,  that  Darius  conquered  the 
indies ;  this  muft  be  underftood  only  to  ttiean  Ariana  j  and  even 
^his  was  only  ^n  ideal  conq^efl. 

.  •  This  cannot  be  underftood  of  all  the  Ichthyophagi,  who 
inhabited  a  coaft  of  ten  thoofand  ftirlongs  in  extent.  How  was 
it  poffible  for  Alexander  to  have  maintained  them  ?  How  could 
^^  command  their  fubmiiEon  ?  This  can  be  underftood  only  of 
fomc  particular  tribes.    Nearchus,  in  his  book,  Rerum  Inii^ 
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Bo^r  the  JMrdees  of  the  fea  inb«bifed  by  irivilteed  na- 

tih^k    tkuift.      Nearchos  and  Onefecricus  wrote  a  jour- 

^  *  aal  of  this  voyage,  which  was  ^performed  in  ten 

months.     They  arrived  at  Sufa,  where  they  found 

Alexander,    who  gave  an  emtrtaantMnt  to  liis 

vdbole  armj. 

This  primre  had  founded  Alexandria,  with  a 
view  of  fecoring  his  coaqueft:  of  Egypt  ^  this  was 
a  key  to  open  it,  in  the  very  place  where  the  kings 
Us  *  pfedecefibfs  had  a  key  to  ihut  it  >  and  he 
had  not  the  leaft  thought  of  a  commerce,  of  which 
tfae  dHo^very  of  the  Indian  fea  could  afaHie  give 
him  the  idea. 

It  even  feems,  diat  after  thb  difcovery,  lie  kad 
00  new  defign,  in  legard  to  Aleieandria.  He 
had,  indeed,  a  general  fcbeme  of  opening  a  trade 
between  the  Eaft-Itidies,  land  the  weAem  parts  of 
his  empire  :  but  as  for  the  projaft  of  conducing 
tins  commerce  through  Egypt,  liis  knowledge  was 
too  imperfeft  to  be  able  to  form  any  fuch  defign. 
It  is  true,  he  had  feen  the  Indus,  he  had  feen  the 
Nile,  but  he  kneir  nothing  of  the  Arabian  feas 
#  between  the  tii^o  divers.     Scatce  was  he  returned 

from  India,  when  he  fictsd  out  new  fleets,  and  na- 
ff) Aman.  ungated  on  the  Euleus(^),  tiie  Tigris,  die  £u- 
de  expe-  phrates,  and  the  ocean  ;  he  removed  the  ca- 
^^^^^'tarads,  with  which  the  Perfians  had  encumbered 

"^  7»  foriim,  fays,  that  at  the  extremity  of  this  coaft,  on  the  fide  of 
Perfia,  he  had  found  fome  people,  who  were  lefs  Ichihyophigi 
Chan  the  others.  I  (honld  think  that  Alexander's  prohibition  re- 
lated to  thefe  people,  or  to  fome  other  tribe,  Hill  more  border- 
iag  on  Perfia. 

.  *  Alexandria  w^s  founded  on  a  flat  (hore,  called  Rhacodit 
where,  in  anpent  times,  the  kings  had  kept  a  garrifon,  to  pre- 
vent  all  Grangers,  ar.d  more  particularly  the  Greeks,  from  en* 
tering  the  country.    PUmj,  Uh.  6«  a^f.  lo.    Str4ikf  hi.  iS. 
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iWc  rivers  4   and  he  difoyrered  that  die  f^rfiitti  S  d  o  ic 
gulf  was  a  branch  of  the  main  fea.     Bat  as  he  q^^^ 
went  to  vicar  this  ifea  (^)^  in  the  fame  laaaner  as  (i)Anian. 
!be  irad  done  in  regard  to  that  of  India  ^  as  he  de  expcd. 
ctufed  a  port  to  be  opened  for  a  cbouftnd  4rips»  u^!^^ 
and  arfenah  to  be  erefted  at  Babylon  ;  as  fie  lenlt 
five  hundred  talents  into  Phosnicia  and  Syria,  to 
draw  mariners  into  this  fervice,  whom  lie  intended 
to  dttribute  in  the  eofonies  along  the  coaft ;  in 
ibe,  as  he^  caufed  immenfe  works  to  be  erefted  on 
the  Euphrates,   and  the  other  rivers  of  Afl^ria, 
diere  could  be  ^no  doubt  but  he  de^nod  to  carry 
on  iht  'Commerce  of  India  by  the  way  <rf  Ba- 
bylon and  the  Pertic  gulf. 

There   are  fome  who   pretend  that  Alemnder 
wanted  to  ftlbdoe  Arabia  (^),  and  had  formed  a  (|')StnbQj 
(&%n  to  make  it  the  fiMtof  his  enopiie :  ^wjjjj^^'^ 
how  could  he  bare  pitched  upon  a  place,  with  end. 
which  he  was  entirely  unacqwainted  *•     Befides, 
d  all  eountries  this  would  have  been  the  moft  in-^ 
convenient  to  ham  \   for  it  would  ha^re  Separated 
him  from  the  reft  of  his  empire.     The  Calq>hSt 
who  made  diftant  conquefts,  foon  withdrew  fiom 
Arabia,  to  refide  ellewheie^ 

CHAP.     IX. 

t)f  the  Commerce  of  the  Grecian  Kings  after  ibe 

Death  of  Alexander. 
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T  the  time  when  Alexander  made  the  con- 
queft  of  Egypt,  they  had  but  a  very  imper* 

*  Seeing  Babylon  overflowed/  he  looked  uppn  the  neigh* 
hooring  country  of  Aribta  as  an  ifland  Ariiflob.  in  StriMO« 
6b.  iC-  ' 
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B^oK  fed  idea  of  the  Red  fea>  and  none  at  all  of  the 

XXL    ocean,  which  joining  to  this  fea,   on  one  fide, 

waihes  the  coaft  of  Africa,  and,  on  the  other,  that 

,    of  Arabia  :   nay,  they  thought  it  impofllble  to  fail 

round  the  peninfula  of  Arabia.     They  who  at* 

tempted  it  on  each  fi(}e,  ;had  relinquifhed  their  de« 

(«i  Sec  the  fign.     "  How  is  it  podible,  faid  they  (*),  to  na- 

^'^'^j^V**  vigate  to  the  fouthern  coaft  of  Arabia,   when 

Gambyfes's  army,  which  traverfed  it  on  the 
north  fide,  almoft  ei^tirely  perifhed ;  and  the 
forces  which  Ptolemy,  the  fon  of  Lagus,  (ent  to 
^'  the  afliftance  of  Seieucus  Nicator  at  Babylon, 
**  underwent  incredible  hardfliips,  and,  -  upon  ac- 
count of  the  heats,  could  march  only  in  the 
night?" 

The  Perfians  were  entire  ftrangers  to  navigation. 
When  they  had  fubdued  Egypt,  they  introduced 
the  fame  fpirit  into  that  country  as  prevailed  in 
Perfia :  hence  fp  great*  was  the  fupinenefs  of  the 
Perfians,  in  this  refpedt,  that  the  Grecian  kings 
found  them  quite  ftrangers,  not  only  to  the  coh)- 
merce  of  the  Tyrians,  the  Idumeans,  and  the  Jews, 
on  the  ocean,  but  even  to  the  navigation  of  the 
Red  fea.  I  am  apt  to  think,  that  the  deftruftion 
of  the  firft  Tyre  by  Nebuchadnezzar,  together 
wit]i  the  fubverfion  of  feveral  petty  nations  and 
towns  bordering  on  the  Red  fea,  had  obliterated 
all  their* former  knowledge  of  commerce. 

Egypt,  at  the  time  of  the  Perfian  monarchy,  did 

(k)Strabo, not  front  the  Red  fea;    it  (^)  contained  only  that 

lib.  i6.     j^j^g  narrow  neck  of  land  which  the  Nile  covers 

with  its  inundations,  and  is  enclofcd  on  both  fides 

by  a  chain  of  mountains.     They  were,  therefore, 

vndcr  the  ncceflity  of  making  a  fecopd  difcovcry 
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of  the  ocean  and  the  Red  fea ;   and  this  dUcovery  Boos 
engaged  the  curiofity  of  the  Grecian  monarchs*       rv^^^* 

They  afcendcd,  the  Nile,  and  hunted  after  ele*  ^^*^' '• 
phants  in  the  countries  fituated  between  that  river 
and  the  fea;  by  this  progreffion  they  traced  the 
fea-coaft ;  and  as  the  difcoveries  were  made  by  the 
Greeks,  the  tlafnes  are  all  Grecian,  and  the  tenh^ 
pies  are  confecrated  to  (})  Greek  divinities.  (*)  stnbo. 

The  Greeks  fettled  in  Egypt  were  able  to  com*  ^^*  «^' 
mand  a  moft  extenRve  commerce  ;  they  were  maf- 
ters  of  all  the  harbours  on  the  Red  fea ;  Tyre^ 
the  rival  of  every  trading  nation,  wks  no  more ; 
they  were  not  conftrained  by  the  ancient  *  fuper- 
ftitions  of  the  country  •,  in  fhort,  Egypt  was  be- 
come the  center  of  the  world. 

The  kings  of  Syria  left  the  commerce  of  the 
foutb  to  thofc  of  Egjrpt,  and  attached  themfelves 
only  to  the  northern  trade,  which  was  carried  on* 
by  means  of    the;  Oxus   and    the   Cafpian    ^a*  (»)  Pliny,. 
They  then  imagined,   that  this  fea  was  part  of  l>b.  2, 
the  (°)  northern  ocean ;  and  Alexander,  fome  time^^'n^'g^ 
before  his  death,  had  fitted  out  a  fleet  (^),  in  or-'cap.  9. 
der  to  difcover  whether  it  communicated  wkh  the  ^^^  '  *• 
ocean  by  the  Euxine  iea,  or  on  fome  other  eaflcm  bo,lib.ii. 
fea  towards  India.     After  him,  Seleucus  and  An-  Arrian.de 
tiochus  applied  themfelves  to  make  difcoveries  in^exandri 
it,  with  a  particular  attention  ;  and  with  this  view  lib.  3. 
they  fcoured  it  with  their  fleets  (*).     That  part  P*  74: 
which  Seleucus  furveyed,  was  called  the  Selcuci-  p.  104. 
dian  fea ;   that  which  Antioehus  difcovered,   re-  (")Arrian« 
ceived  the  naime  of  the  fea  of  Antiochiis.    Atten*  ^if^.^A^x* 
tivc  to  the  projefts  they  might  have  formed  onandri, 
that  fide,   they  ncgledcd  the  feas  on  the  South  iVil"^^ 

•  Thcfc  gave  them  an  avcrfion  to  ftrangcrs,  lib.  2. 

whether  «?•  64* 
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aaa  K  y/dhittim  k  v^a  tiiat  the  Ptodcmie$,,  by  meus  o£  ihek 
^2^'    fleets  on  the  Red  fe^,.  wese  alread]f  become  the 
'*  ^*  mafteirs  of  it ;   or  that  the/  had  difcovered  an  io^ 
imcible  avcrfioa  in  the  Perfiacis^  agaioft  CQgagin|^ 
ia  maritime  afiairsr    The.  fbuthem  coafti  q£  Peofia 
iUpplied  them  with  na  ieameai  there  had.  been 
none  in  ihoie  parts*  except  towarda  the  latter  end 
of  Alexander's  reign.     But  the  Egyptian  kin^,. 
being  mafters  of  the  ifle  of  Cyprua^  of  f  hoetfttcia, 
and  of  a  g^ac  number  of  towns  on  the  coaft  o^ 
Afia  Minor*  were  poUefled  of  all  fmxs^  of  coa- 
vonienciea  for  undertakings  nuritioie  expoditionsi. 
They  had  no  occaiion  to  fbrce^  they  had  only  v^ 
fbUow  the  genins  and  bent  of  their  Qjbjfi&». 

I  am  furprized,  I  c^n^^fs,  at  the  obftinacy  witb 
which  the  ancients^  believed,  that  the  Cai^ian  feai  was 
9  part  of  the  ocean.     The  expeditions  of  Alea^^ 
^der,  q(  the  kings  of  Syria*,  of  the  Parthians  and 
the*  Romans,  could  npt  make  them  change  their 
ftntimenta  si  notwithCkanding  thefe  nationa  defcribed 
the  Cafpian  fea  with  a  wonderful  escaftneis  :   bpt 
men  are  generally  tena^ioua  of  their  errors*    When 
only  the  fouth  of  this  fea  was  known,  it  was  at 
firft  taken  for  the  ocean ;  in  proportion  as  they 
advancfid  along  the  banks  of  the  northern  cqz&^ 
inft^  of  imaguung  it  a  great  lake,  they  ftill 
believed  it  to  be  the  ocean,  that  here  made  a  for( 
of  a  bay :   furveying  the  coaft,   their  difcoveries 
never  went  eaftward  beyond   the  Jaxartes,  nor 
weftw^d  farther  than  the  extremity  of  Albania* 
The  &a  towarda  the  north  was  Ihallow  \   and 
of  courfe  very  unfit  for  navigatioot^    Hence  it  was 
that  they  always  looked  upon  this  as  the  ocean. 

*  See  the  C2»r's  chart. 

The 
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The  land  army  of  Altxaoder  had  hsea  q»  cht!  &«<>«: 
eaft  oafy  ^s  &r  as  die  Hypanbi  which  b  the  laft  ^^  ck^ 
xhofp  rivefs  that  fall  into  the  Indus.:  ih«»s  the  firft  ^"^^ 
trade  whi^h  tbe  Gieeks  carried  on  to  the  Indies  w«a  . 
confived  to  a  vety  fmall  part  of  the  country.    So* 
leucus  Nicator  penetrated  as  £ar  aa  theGao^ea  (^)9  (r)  pijny*, 
and  therein  difcovered  the  fea.  inco  vhtcfa  this  river  ^i^-  6. 
falls,  that  ia  to  fey,  die  bay  of  Bengal.    Tha  mo-.^P"  *'• 
derns  difqpver  countries  bty  voyages  at  fea  ;  the  m*' 
cicnts  diicov^ered  feaa  by  conquefts  at  land. 

Strabo  {"^^   noiwithiltading  the  teftimoay  Qf<<i)Lib.i5. 
Apolfedofus^  fi^eoba  to  d<3ui>t  whether  the  Gocciaa. 
0  kings  of  Ba&ria  proceeded  fardier  than  SeleucUa  (0  Apol- 
and  Akxwder.    Were  it  even  ttue?^^ uhat  they  wcntj?"*^*  ^^ 
no  further  to  the  e^lft ;  than  Seleuctiis,.  yet  they^nus  in  * 
weat  farther  tpwai^s  tlie  Xouth :: .  they  aiiffiovered.  *  Stra^^ 
Sig^,  and  the  ports  i^a,  the .  jcoafl!  of  Malabar,    '  ^* 
which  gave  rife  to  (he  owigation  I'  dnsi  going  tq 
meotion. 

Pliny  (^)  informs  w^  that  the  navigation  of  die  O  Lib.fr. 
Indics'vras  fucccffively  carried  on  by  three  diflPorent^P*  *5* 
ways.    At  firft  they  failed  from  the  cape  of  Siagre 
to  the  ifland  of  Patalena,  which  is  at  the  mouth 
of  the  Indps.     Thi^  we  find  was  the  courfe  thai; 
Alescandei's  fleet  Ijteered  to  the  Indies.    They  took 
afterwards  (')  a  fbofter  and  mow^  certain  courfe,  by  (t)  piiny, 
failing  from  the  fa^ne  eape  or  pronaontbry  to  Siger :  **^  ^• 
tliis  can  be  no  otbef  but  the  kingdom  of  S%er^^*^'  *^* 
mentioned  by  Strafed  C"),  and  difcovercd  by  the('')Lib.iii 
Grecian  kiugi  of  Baaria.    Pliny,  by  feying  thatj^'^* 
this  way  was  Ihortcr  than  the  other,   can  mean 
only  that  the  voyage  was  made  in  leis  ume :  for 

*  The  Macedonians  of  Badbia,  India,  and  Ariana^ 
icparatcd  tbemfelvta  frgm  Syria,  formed  a  great  iUte. 
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B  o  o  K  at  Siger  was  difcovered  by  the  kings  of  Badria, 
X'^'*  it  muft  have  been  farther  than  the  Indus :  by  this 
^'  ^  paflage  they  muft  therefore  have  avoided  the  wind- 
ing of  certain  coafts,  and  taken  advantage  of  par- 
ticular winds.  The  merchants  at  laft  took  a  third 
wiy  5  they  failed  to  Canes,  or  Ocelis,  ports  fitu- 
s^ted  at  the  entrance  of  the  Red  fea ;  from  whence, 
by  a  weft  wind,  they  arrived  at  Muziris,  the  firft 
ftaple  town  of  the  Indies,  and  from  thence  to  the 
other  ports.  Here  we  fee,  that  inftead  of  failing 
to  the  mouth  of  the  Red  fea  as  far  as  Siagre,  by 
coafting  Arabia-Felix  to  the  north -eaft,  they  fteer- 
cd  diredUy  from  weft  to  eaft,  from  one  fide  to  the 
other»  by  means  of  the  monfoons,  whofe  i-egular 
courfe  they  diicovered  by  failing  in  thefe  latitudes. 
The  ancients  never  loft  fight  of  the  coafts,  but 
when  they  took  advantage  of  thefe  *  and  the  trade- 
winds,  which  were  to  them  a  kind  of  compals. 
{»)  Lib,  6.  Pliny  (*)  fays,  that  they  fet  fail  for  the  Indies  in 
cap.  »3-  the  middle  of  fummer,  and  returned  towards  the 
end  of  December,  or  in  the  beginning  of  January. 
This  is  entirely  conformable  to  our  naval  journals. 
In  that  part  of  the  Indian  fea  which  is  between  the 
peninfula  of  Africa,  and  that  on  this  fide  the 
^  Ganges,  there  are  two  monfoons ;  the  firft,  during 
which  the  winds  blow  from  weft  to  eaft,  begins  in 
the  month  of  Auguft  or  September  5  and  the  fe- 
cond,  during  which  the  wind  is  in  the  eaft,  begins 
in  January.  Thus  we  fet  fail  from  Africa  for 
Malabar,  at  the  feafon  of  the  year  that  Ptolemy's 

^  The  monfoons  blow  part  of  the  year  from  one  qQarter,  and 
part  from  another ;  the  trade- winds  t^low  the  whole  year  round 
'   '&om  the  fame  quarter.  % 

^  •  fleet 
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fleet  ufed  to  put  to  fea  from  thence  i  and  we  re-  B  o  o  i^ 
turn  too  at  the  fame  time  as  they,  Ch^^^ 

Alexander's  fleet  was  feven  months  in  failing  '  ' 
from  Patajia  to  Sufa.  It  fet  out  in  the  month  of 
July^  that  is«  at  a  feafon  when  no  (hip  dare  now 
put  to  fea  to  return  from  the  Indies.  Between 
thefe  two  monfoons  there  is  an  interval  of  time, 
during  which  the  winds  vary  •,  when  a  north  wind 
mccring  with  the  common  winds,  raifes,  efpecially 
near  the  coafts,  the  moft  terrible  tempcfts.  Thefe 
continue  during  the  months  of  June,  July,  and 
Auguft.  Alexander's  fleet,  therefore,  fetting  fail 
from  Patala  in  the  month  of  July,  muft  hav^ 
been  expofed  to  many  dorms,  and  the  voyage  muft 
have  been  long,  becaufe  they  failed  againft  the 
monfoon. 

Pliny  fays,  that  they  fet  put  for  the  Indies  at  the 
end  of  fummer  ;  thus  they  fpent  the  time  proper 
for  taking  advantage  of  the  monfoon,  in  their 
paflage  from  Alexandria  to  the  Red  fea. 

Obferve  here,  I  pray,  how  navigation  has  by 
little  and  little  arrived  at   perfedtion.     Dariu$*s 
fleet  was  two  years  and  a  half  (J)  in  falling  down  (')  Hero- 
the  Indus^  and  going  to  the  Red  fea.     Afterwards ^^^^'^ 
the  fleet  of  Alexander  (*),  defcendirig  the  Indus^  mene, 
^rivcd  at  Sufa  in  ten  months,  having  failed  three  H  ™oy» 
months  on  the  Indus,  and  feven  on  the  Indian  fea: cap.  23. 
at  laft,  the  paflage   from  the.  coafl:  of  Malabar  to 
the  Red  fea  was  made  in  forty  days  (^).  (*)Ibid. 

Strabo  (**),  who  accounts  for  their  ignorance  of(^)Lib.i5. 
the  countries  between  the  jHypanis  and  th^  Ganges, 
fays,  there  werQ  very  few  of  thofe  who  failed  from 
Egypt  to  the   Indies,  that  ever  proceeded  fo  far 
as  the  Ganges.     Their  fleets,  in  faft,  never  went 

Vol.  II.  E  thither: 
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feooK  thither:  they  failed  with  the  wefterh  monfoons 
XXI.  froni  the  mouth  of  the  Red  fea  to  die  coaft  of  Ma* 
*^ '  '*  laban  They  caft  anchor  in  the  ports  along  that 
coaft,  and  never  attempted  to  get  round  the  penin- 
fula  on  this  fide  the  Ganges  by  cape  Comorin  ai^ 
the  coaft  of  CoromandeL  The  plan  of  navi- 
gation laid  down  by  the  kings  of  Egypt  and 
the  Romans  was,  to  fet  out  and  return  the  iatne 

n  Pliny,  year  (*). 

lib.  6.  ~       jjjyj  jf  }j  demonftrablc,  that  the  commerce  of 

^^'  the  Greeks  and  Romans  to  the  Indies  Was  macfa 
lefs  extenfive'than  ours.  We  know  immenfe  coun- 
tries, which  to  them  were  entirely  unknown  ;  Nve 
traffic  with  all  the  Indian  nations  i  we  even  manage 
their  trade,  and  in  our  bottoms  carry  on  their 
commerce. 

But  this  commerce  of  the  ancients  was  carried 
on  with  far  greater  facility  than  ours.  And  if  the 
moderns  were  to  trade  only  to  the  coaft  of  Guzarat 
and  Malabar,  and,  without  fedctng  for  the  fouth- 
em  iilesy  were  fatisfied  with  what  thefe  iflanders 
brought  them,  they  would  certainly  prefer  the  way 

(*)Lib.i5.of  Egypt  to  that  of  the  cape  of  Good-hope  (^). 
Strabo  informs  us,  that  they  traded  thus  with  the 
people  of  Taprobane. 

CHAP.    X." 

Of  the  Circuit  of  Africa. 

\]SJ  E  find  from  hiftory,  that  before  die  dif- 
(•)  Pliny,  Y  V  covery  of  the  mariners  compafs,  four  at- 
cap.^67.  tempts  were  made  to  fail  round  the  coaft  of  Africa. 
Pomponi-  The  PhcEnicians  fent  by  *  Necho,  and  Eudoxus  (') 

lib.  t.   '         *  He  was  dcfiroui  of  conqttcting^  it.    Her§drtMtp  lib.  4.. 
CRp.  9.  flying 


^ 


%iqg   rfrofn  .  the  wrath   of  Ptolemy  Latfaynis»  Boos 
fa  out  from  the  Red  fea,    and  fucceeded.     Sa-  ^^^'* 
tifpes  (^)  fent  by  Xerxes,  and  Hanno  by  the  Car-  (fj  Het^ 
tk^pKiians,  let  out  from  the  Pillars  of  Hercules,  dotns  ia 
and  failed  in  the  attempt.  ^;'f 

The  xapical  point  in  furrounding*  Africa  was, 
CO  diicover  and  double  the  cape  of  Good-hope* 
Thofe  who  let  out  from  the  Red  lea,  fojund  thi$ 
cape  nearer  by  half,  than  it  would  have  been  in 
fettog  out  from  the  Mediterranean.  The  Ihoie 
fmn  the  Red  lea  is  not  fo  (hallow,  'as  that  from 
the  cape  •  to  Herculcs*s  pillars.  The  difcovery  of 
the  cape  by  Hercules's  pillars  was  owing  to  the 
iaveation  of  the  compafs,  which  permitted  them 
to  leave  the  coaft  of  Africa,  and  to  launch  out  f 
into  the  vaft  ocean,  in  order  to  fail  towards  the 
ifland  of  St.  Helena,  or  towards  the  coaft  of  Bra^ 
£1.  It  was  therefore  very  poiTible  for  them  to  fail 
from  the  Red  lea  into  the  Mediterranean,  but  not 
to  let  out  from  the  Mediterranean  to  return  by  the 
Red  lea. 

Thus,  without  making  this  grand  circuit,  after 
which  they  could  hardly  ever  hope  to  return,  it 
vas  moft  natural  to  trade  to  the  eaft  of  Africa  by 
the  Red  fea,  and  to  the  weftern  coaft  by  Hercu* 
les's  pillars. 

The  Grecian  kings  of  Egypt  difcovered  at  firft 
in  the  Red  fea,  that  part  of  the  coaft  of  Africa,  which 

*  Add  to  this. what  I ihall  fay  in  chap.  1 1.  of  this  book,  on 
the  navigation  of  Hanno, 

t  In  the  months  of  Odober,  November,  December,  and  Ja- 
nuary, the  wind  in  the  Atlantic  ocean  is  found  to  blow  north-eaft  ; 
oar  ftiips  therefore  either  crofs  the  line,  and,  to  avoid  the  wind 
which  is, there  generally  at  eaft,  they  dired  their  courfe  to  the 
ibnth ;  or  elfe  they  enter  into  the  torrid  zone,  in  thofe  places 
ivhere  the  wind  is  at  wed. 

£  2  extends 
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Book  extends  from  the  bottom  of  the  gulf  where  ftands 

ch^^^'    ^^^  ^^^^  ^^  HeroUm^  as  far  as  Dira^  that  is,  to  the 

/     'ftreight,   now  known  by  the  name  of  Aabelman^ 

del.     From  thence  to  the  promontory  of  Aromatia^ 

iituare  at  the  entrance  of  the  Red  fea  *,  the  coaft 

had  never  been  furveyed  by  navigators :    and  this 

(s)Strabo9  IS  evident  from  what  Artemidorus  tells  us  (*),  that 

lib.  i6.     jj^gy  ^gj^  acquainted  with  the  places  on  that  coaft, 

but  knew  not  their  diftances  :  the  reafon  of  which 
is,  they  fucceflively  gained  a  knowledge  cf  thofe 
t)orts  by  land,  without  failing  from  one  to  the 
Other. 

Beyond  this  promontory,  at  which  the  coaft  along 
the  ocean  con^menced,  they  knew  nothing,  as  we 
learkl  f  from  Eratofthenes  and  Artemidorus. 

Such  was  the  knowledge  they  had  of  the  coafts 
of  Africa  in  Strabo's  time,  that  is,  in  the  reign  of 
Auguftus.  But  after  that  prince's  deceafe,  the  Ro- 
mans found  out  the  two  capes  Raptum  and  Pajfum^ 
of  which  Strabo  makes  no  mention,  becaufe  they 
had  not  been  as  yet  difcovered.  It  is  plain,  that 
both  thofe  names  are  of  Roman  original. 

Ptolemy  the  geographer  flourifhed  under  Adrian 

and  Antoninus  Pius ;  and  the  author  of  the  Peri- 

*plus  of  the  Red  fea,  whoever  he  was,  lived  a  lit- 

.tie   after.     Yet   the  former   limits  known  Afri- 

(k)Lib.  i.ca  {^)  to  czpt  Prajfum^  which    is  in  about  the   j 

J»P*  7*     14th  degree  of  fouth  latitude  >  while  the  author  of 

cap.  9.     the  Periplus  *  confines  it  to  cape  Raptum^  which 

table  4.         *  llie  fea  to  which  we  give  this  name  was  called  by  the  an- 

of  Africa,  cients  the  galf  of  Arabia ;  the  name  of  the  Red  fea  they  gave  | 

to  that  part  of  the  ocean,  which  borders  on  this  golf. 

f  Ibid.     Artemidorus  fettled  the  borders  of  the  known  coaft 

at  the  place  called  Aufiricornu  \  and  Eratofthenes,  Cinnamomi' 

Jeram. 

X  This  Periplus  is  attributed  to  Arrian.  j 

^  •    ■ 

IS  • 


J 
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is  nearly  10  the  loch  degree  of  the  faftie  ^titude.  i  B  o  o  k 
In  all  likelihood  the  latter  took  his  limit  from  a  q^^^' 
place  jthea  frequented,  and  Ptolemy  his  from  a      ^* 
place  with  which  there  was  no  longer  any  comma-* 
nication. 

What  confirms   me   in    this   notion    is,    that 
the    people    about '  cape   Praffim    were    anthro- 
pophagi ('),     Ptolenny  takes  notice  (^)  of  a  great  0  Ptol. 
number  of    places   between  the   port  or    empo-^^:^,l'9' 

^    '  t  ^  ft  .(MLib.i.. 

rmm  Atomahm  and  cape  Raptum^  but  leaves  an^^^andS. 
entire  blank  between  the  capes  Raplum  and  Praf^ 
Jum.  The. great  profits  of  the  Eaft-India  trade 
muft  have  occafioned  a  negled  of  that  of  Africa* 
In  fine,  .the:  Romans  never  had  any  fettled  navir 
gation  ;  they  iiad  diicovered  thefe  feveral  ports  by 
bad  expeditions^  and  by  means  of  fhips  driven 
6a  that,  coaft  4  and^  as  at  prefent,  we  are  well  acr 
quiioted  with  the  maritime  parts  of  Africa,  b^ 
know  very  little  of  the  inland  country  *  ;  the  an* 
cients,  on  the  contrary,  had  a  very  good  know- 
ledge of  ithe  inland  parts,  but  were  almoft  ftrangets 
to  the  coafts« 

I  faid;  that  the  Phoenicians  fent  by  Necho  and 
£udoxus  under  Ptolemy  Lathyrus,  had  made  the 
<kQ^t  of  Africa :  but  at  the  time  of  Ptolemy 
the  igeogfapber,  thofe  two  voyages  muft  have 
been  looked  upon  as  £ibulous,  fince  he  places  {%  (>)  Lib.  7. 
after  the  Sinus  Magnus^  which  I  apprehend  to  be  ^-  3- 
the  gulf  of  Siam,  an  unknown  country,  extend^ 

*  See  what  exad  defcnptions  Strabo  and  Ptolemy  have  given 
US  of  the  difterent  parts  of  Africa.  Their  knowledge  was  ow- 
ing to  the  feveral  wars,  which  the  two  mod  powerful  nations 
jn  the.v^orld  had  waged  with  the  people  of  Africa,  to  the  alii-  • 
ances  they  had  contradled,  and  to  the  trade  they  had  carried  on 
ivith  thoft  countries.    * 

E  3  in| 
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Book  ing  fitMft  Afit  CO  Affict,  «id  terminaring  at  cape 
^^^'    Prafufkj   fo  that  the  Im^ian  ocean  wodd  have 
C&ap.  If.  1^^  n6  trforc  than  a  lake.    The  ancimts,  who 

difeovered  the  Indies  towards  the  north,  adTrnicing 
eaftward,  placed  this  unknown  country  to  the  UmAu 

CHAP.    XL 

Of  Carthage,  i7»^  Marfeilles. 

TH  E  tow  of  nations  which  obtained  at  Car- 
tkajge,  was  very  extraordinary ;  all  Aringsn^ 
Who  traded  to  Sardinia  and  towarch  Hercules's  pit* 
lars,  this  haughty  repuUtc  fcnienced  to  be  drowned^ 
Her  civil  p6lity  was  et|iia}ly  furprizing ;  (he  forbid 
l9ie  Sardinians  to  ctdtivate  their  lands,  upon  pain  d 
deaths    She  increaled  her  power  by  her  riches,  and 
sftehirards  her  riches  by  her  power^    Being  mif^ 
trefs.of  the  coafts  of  Africa,  which . are  wafiied 
by  the  Mediterranean,  ihe  extended  herfelf  akmg 
the  ocean.     Hanno,   by  order  of  the  fen^m  of 
drtbage,  diftnbuted  thirty  thoufand  Cardu^^maoa 
from  Hercules^s  pillars  as  far  as   Ceme.    Thii 
'place,  he  fays,  is  as  diftaht  from  Heitules*!  pillars* 
as  the  latter  from  Carthage.    This  iitaation  is  esc- 
fremety  remarkable.    It  lets  us  fee,  that  HamiA 
limited  his  fettlements  to  the  25th  dq^ee  of  nortK 
laritude,  that  is,  to  two  or  three  degrees  £>udi  of 
the  Canaries. 

Hanno  being  at  Ccrne,  undertook  another  voy» 
age,  with  a  view  of  making  further  difcoveries 
towards  the  Touch.  He  took  but  little  nodce  of 
the  continent.  He  followed  the  ^aft  for  twenty^ 
fix.  days,  when  he  was  obliged  to  Return  for  Want 
-  of  provifions.    The  Carthaginians,  it  ieems,  made 

no 
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no  life  of  this  lecond  enjterprife.    Scylax  {"^)  fays.   Book 
that  the  fea  is  not  (")  navigable  beyond  Cerne,  be-  p.^^^v 
caufe  it  is  fliallow,  tull  of  nnid  and  iea^ weeds :  and,  (m^  Seehis 
in  fadk,  there  are  many  of  thcfe  in  thofe  latitudes  *.  P^ripius, 
The  Carthaginian  merchants,  noentioned  by  Scylax,  JlJifdc  of 
might  find  obftacles,  which  Hanno,  who  had  (ixty  Carthage. 
ycflfels  of  fifty  02^  ^aph,  had  furnjounted.    IMffi-  W  ^^ 
cultics  are  at  moft  but  relative ;  befides^  we  ought  tasinMd* 
not  to.  confound  an  enterpriie^  in  which  bravery  pomene, 
and  reCblution  muft  be  ewrted^  with  things  that^^^^**" 
require  no  extraordinary  conduft.  which  Sa* 

The  relation  of  Hanno's  voyage  is  a  fine  frag-  ^^P^  •**•, 

^    r         ..  t  •i_i-  countered, 

ment  of  antiquity.  It  Wii9  written  by  the  very  man 
that  perfornied  it.  His  recital  is  not  mjngled 
with  oitentation.  Great  commanders  write  their 
aftions  wijtK  fin^plicity ;  becaufc  they  receive  more 
glory  fivm.  facts  than  fronpi  words. 

The  iSile  is  agreeable  to  the  fubjeA  :  he'  deals 
not  in  the  iharvcllpus.  All  he  fays  of  the  climate^, 
of  tbe.-fp.iU  the  behaviour,  the  manners  of  the 
inhabitants,,  c<^rrelbond  witl>  what  is  every  day  feen 
on  tfiis  cQjiil  of  Africa;  one  would  imagine  it 
die  journal  of  a  mo^^ro  failor. 

Hc.oblepcd  from  his  fketf,  that  in  the  day- 
ticne  there  was  a  prodigiops  filence  on  the  con- 
tinent, that  in  the  night  he  heard  the  found  of 
various  mufical  inftruments,  and  that  Bres  might 
then  be  every  wh^re  fceo,  fome  larger  than  others. 

*  See  t^Q  charts  9Dd  relafions  in  the  firft  volaroe  of  voyages 
tliat  contributed  to  the  eftabfilhinent  of  an  Eaft- India  company, 
Pttt  I.  p.  30 1*  TM|  weod  covers  the  farface  of  the  water  in 
^ttch  a  maBBCFt  as  to  be  ftarcely  poxeived*  and  ihips  ean  only 
jnis  throogh  it  with  a^iliff  gale. 

t  Pliny  telfs  bs  the  £iine  thing,  fpeaking  of  mount  Atlas  : 
S^SHm  mc4rf  cr^ns  iptiiast  tibianim  mntu  timpamntmfu 
Mifnftrtpirip  mmnem  intgrdiu  €emi. 

E  4  Our 
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Book  Our  relations  are  conformable  to  this ;   it  has  been 

XXI.    (jifcovered,  that  in  the  day  the  favag^s  retire  into 

*^'  "the  forcfts  to  avoid  the  heat  of  the  fun,  that  they 

light  up  great  fires  in  the  night  to  difperfe  the 

beafts  of  prey,  and  that  they  are  paflionately  fond 

of  mufic  and  dancing. 

The  fame  writer  defcrifees  a  volcano  with  all  the 
phasnomena  of  Vefuvigs ;  and  relates,  that  he  took 
two  h^iry  women,  who  choft  to  die  rather  than 
follow  the  Carthaginians,  and  whofe  fkins  he  car- 
ried to  Carthagb.  This  has  been  found  not  void  of 
probability. 

This  narration  is  fo  muGh  the  iriore  valuable,  ai  it 
is  a  monument  of  Punic  antiquity ;  and  from 
henCe  alone  it  has  been  regarded  as  fabulous.  For 
the  Romans  retained  their  hatred  to  the  Cartha* 
ginians,  even  afcet  they  had  deftroyed  theni.  But 
it  was  viftory  alone  that  decided  whether  we  ought 
to  fay.   The  Punic  Or  ^bi  Romdn  faith. 

Some  moderns  ♦  have  Imbibed  thefc  prejudices. 
What  is  hecome,  fay  they,  of  the  dties  defcribed 
by  Hanno,  of  which  even  in  Pliny's  time  there 
remained  no  veftiges  ?  But  it  would  have  been  t 
w6i)der  indeed,  if  any  fuch  veftiges  had  remained* 
^  Was  it  a  Corinth  or  Athens  that  HaAnO  built  on 
thofe  eoafts  ?  He  left  Carthagini^in  families  in 
fuch  places  as  were  mod  tomttiodious  for  trade, 
and  fecured  them  as  well  as  his  hurry  would  per- 
mit againft  iavages  and  wild  beafts.  The  calami- 
ties of  the  Carthaginians  put  a  period  to  the  na- 
tigation  of  Africa ;  thefe  families  muft  neceflarily 
(hen  either  perifb  or  become  favages,  Befides, 
were  the  ruins  of  thefe  cities  even  ftill  in  being, 

^  Mr,  Podwcll,     See  Us  J^iffertaiipn  an  Hanno'/  Peripks. 

wbo 
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who  is  it  that  would  venture  into  the  woods  and  %?Jl'^ 
marJhcs  to  make  the  difcovery  ?   We  find  how-Q^p/,,^ 
ever,  in  Scylax  and   Polybius,   that  the  Cartha- 
ginians had  confiderable  fettlements  on  thofe  coafts. 
Thcfc  are  the  veftiges  of  the  citie$  of  Hanno  5 

there  are  no  other*  frooi  the  fame  reafon  that  there' 

« 

are  no  other  of  Carthage  itfelf. 

The  Carthaginians  were  in  the  high  road  to 
wealth  ;  and  had  they  gone  fo  far  as  four  degrees' 
of  north  latitude,  and  fifteen  of  longitude,  thej^ 
would  have  difcovcred  the  Goldpcoaft.  '  They* 
would  then  have  had  a  tirade  of  .much  greatef  iitl- 
portance  than't^t^^^ich  is  carried  Qa  at  prefent 
on  that  coaft,  at  a  time  when  Anierica  feeihs  to  have 
degraded  the  riches  of  all  other  Codntries.  .They 
would  there  have  found*  trcafures,  ,(Jf  which  they 
could  never  have  Been  deprived  .by  the  Romans.  , 

Verj.  furprifing   things  .  have,  been  faid  of  the' 
riches  of  ^paih./  If  we  may  believe  Ariftotle  *(•).  (*)  Of^ 
the  Phoenicians^ '  who  arrived  .at  Xarteffus,  founaJJJ^j  ,^ 
fo  much  ill ver  there,  that  their  fliips  could  not 
hold  it  all;    and  they  made  of  this  metal  their 

A    '  '   •  til  it        ^^ 

tneanefl;  utehuls.  /,The  Carthaginians,  according 
to  Dii]dorus  (^),  found  fo  much  gold  ind  filver  ?)I^h«  •• 
in  the  Pyrenean  mountains,  that'  they  adorned  the 
anchors  of  their  (hips  with  it.  But  no  foundation 
can, be  built  on  fucK  popular  reports.  Let  us 
therefore  examine  into  the  fafts  themfelves. 

We  find  In  a  fragment  of  Polybius,  cited  by 
Strabo(^),  that  the  filver  mines  at  the  fource  of  the  (<)lih.  3. 
river  Bastis,  in  which  forty  thoufand  men  were 
employed,  produced  to  the  Romans  twenty*five 
thouland  drachmas  a  day,  that  is,  about  five  mil- 
}ion9  of  livres  a  year,  at  fifty  livres  to  the  mark. 

The 
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B^rOAH;  The  i^ountains  that  contained,  thefe  mines  were 

Qi^'\  caljcd,  the  ('),  SUvar  Mqunfains  :   which  (hews  they 

O  M9/1/    were  thp  Popofi  of  thofc  times.     At  prefent,  the 

Jrgtnta-  ml^cs  of  Hanovcr  do  not  crijploy  z,  fourth  part  of 

^"^*        the  worl^ngien,  and  yet  they  yield  more.     But  as 

tjie^kqmiyis  had  not  many  copper-^mines,  and  but 

few  of  filver ;  and  as  the  Greeks  knew  none  but 

thp  ^ttfc  miijesj,  which  were  of  little  value,  they 

might  well  be  aftbpidied  at  their  abundance. 

""In  the  war  that  broke  ou(  for  the  fiicceilion  of 

^aji^  a  man  callqd  t^e  ifiarqu&  of  Rhodes,  of 

whom  it  was'iaid  that^he  was  ruined  in'  gplden 

Qiinljes,^  and  enriched  in  hospitals*',  proppfed  to 

the  court  of  JPrance  to  open  the  Tyrenean  mines. 

Hcr-flledgjed  the  exaniple  of  the  Tyrians^    the 

Carthaginians,   and  the  Romans.    He' was,  per- 

mitted  to.  iearchl  .but  fought*  in  vain  x  he  ftill!  al- 

legged,  and  fouijid  nothing*. 

.TThe  Carxha^n,iap*s  being  mafters  of  the  gpld 

'.■  ind  fjlver .trade,  were  willing  to  be  fo  of  the  lead 

'  and  pewter.     Thefe  metals  were  tarried  by  land 

from'  |:he  pott^' ojf  Gaul  oppci  tlye  ocean  ta  tjiofc 

of  the  Medfterrancafl.     The  Cartl^ginians  were 

deficous  of  receiving  them  zt  the  firft  hand  •,  they 

iO  Sec     ii^Rt  -Himilcq  to.  mak,e  a  (^)  lettleinent  in  the  iflcs 
feftus  A-  cialled  Caflitefidcs,  which  are  imagined  to  be  thofc 
«^«-     9JfScil|y.     _     ^\         ' 

Thefe  voyages  from  Bastica  into  England  have 
m^de  feme  perfons  imagine,  thaf  the  Carthaginians 
kne:^  the  compafs :  but  it  is  very  certain,  that  they 
followed  the  coafts.  There  needs  no  other  proof 
than  Himilico's  being  four  month?  in  failing  from 
t\ii  mouth  of  the  Bactis  to  England :   belides  the 

^  Up  hdd  foBie  ihare  io  their  managjemciit. 

famous 


I 
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&moitt  piece  of  biliory  of  the  Cardia^^iMftn  (^)pt*'  Bo^o^s 
lot,  who,  ^  being  followed  by  a  Romaaveflel,  ^«<*qjP^ 
a-groiind,  that  he  might  not  *  Ihew  her  the  Wa,y  (t)Stnib(C 
to  Englaodf  plainly  iotimates,  that  thofe  ^eflelalib-S* 
were  very  near  the  0uh^,  when  they  fidtt  in  wtk^^^^ 
each.othch 

The  andents'  might  havt  perfom^ed  voyagea» 
that  would  make  one  imagine  they  had  the  com* 
pafs»  though  they  had  not.  If  a  pilot  wa&  fac 
from  land,  and  during  his  voyagp  haid  fuch  ferene 
weather,  that  in  the  night  he  could  always  fee  a 
polar  ftar,  and  in  the  day  die  rifing  and  fetting 
of  the.  fun,  it  is  certain  he  might  regulate  his 
couHe  as 'well  as  we  do  now  by  the  compais :  but 
this  mull  be  a  fortuitops  cafe,  and  not  a  regular 
method  of  navigation. 

We  fee  in  the  treaty  which  put  an  end  to  the  firft 
Punie  war,  that  Carthage  was  principally  attentiw 
to  pi^rye  the  empire  of  the  fea,  and  Rome  that 
of  the  laed.    Hanno  (*)»  in  his  negotiation  with(«)|ri«ii» 
the  Romans,   declared,  that  they  fhould  not  be^«m|^s 
fufib-ed  even  to  walh  their  hands  in  the  fea  of  ^^^^ 
Sicily  I  they  were  aot  permitted  to  lail  beyond  Livy,  2i 
the  pramntmum  fiddfnm\   they  were  forbU  t»^^^^^ 
trade  in  Sicily  f,  Sardinia,  and  Airica,  accept  at 
Carthage :  an  excq^tton  diat  lets  us  fee  there  waf 
no  defign  to  favour  diem  in  their^crade^di  that 
city. 

In  early  tinnes  there  had  been  very  great  wars  be» 
tween  Carthage  and  MarfeiUes  %  oit  the  ful^eft  of 
fifhing.     After  the  peace  they  enter^  jomdy  into 

*  He  was  rewarded  hf  the  finate  of  Csfdiage^ 
t  in  tlie  pa«tft  fnbjeft  to  che  CarthagimaoA^ 
X  Jnftin,  lib.  43.  <ap.  5. 

%  the 
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9-6  o£  the  dsconomical  commerce.  Marfeilles  at  length 
^XI.  grew  jealous,  efpecially  as  being  equal  to  her  rival 
in  induftry,  Ihc  was  become  inferior  to  her  in 
power.  This  is  the  motive  of  her  great  fidelity 
CO  the  Romans.  The  war  between  the  Utter  and 
the  Carthaginians  in  Spain  was  a  fource  of  riches 
to  Marfeilles,  which  was  now  become  their  maga- 
zine. The  ruin  of  Carthage  and  Corinth  ftill  in- 
creafed  the  glory  of  Marfeilles,  and  had  it  ndt  beeif 
for  the  civil  wars,  in  which  .this  republic  ought  on 
no  account  td  have  engaged,  (he  would  have  been 
happy  under  the  protection  of  the  Romans,  who 
had  not  the  leaft  jealoufy  of  her  commerce. 

CHAP.    xir.     ' 

,  .     .    TUfe  yU  of  Delos.    Mithridates. 

sT  T  PON  tlie  dcftruaion  of  Corinth  by  tihe  Ro- 

\^   maris,  che  merchants  reared  to  Delos,  an  Ifland 

..^  ,  1 ;  .  which  from  religious  confiderations  was  looked  upon 

(')  $ee     asi  a  place  of  fafety  {^) :  befides,  it  was  extremely 

vK**^*    ^''^^  fuuated  for  the  commerce  of  Italy  and  Afia, 

4*  «  *  1  ttdiichy  finc4  the  ledudion  of  Africa,  and  the  weak- 

•  •  ^'^eiiiig  of  Greece;  was  grown  mpre  important. 

:•.  From  the  eariieft  times,  the  Greeks,  as  we  have 
Qiheady  obfervied,  fent  colonies  to  Propontis,  and 
ICO  xhe  Euxtne  fea ;  colonies  which  retained  their 
laws  and  liberties  under  the  Perfians.  Alexan- 
<ier,  having  undertaken  his  expedition  againft 
the  barbarians  onily,  did  not  moleft  thefe  people  \ 

*•  He  confij-mcd  the  liberty  of  the  city  of  Amifas,  an  Athc- 
Diajti  colony,  which  had  enjoyed  a  popular  government,  even  uta- 
der  the  kingi  of 'Peclia.  LucuUiis  having  taken  Sinone'and 
Amifus,  reftored  Jhem  to  their  liberty*  and  recalled  the  ioba- 
biunts,  who  had  fled  on  board  theic  ihjps. 

f  ';  .  Neither 
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Neither  doeis  it  ap|)ear  that  tht  kings  of  P6ntm#  Boot 
who  were  mafters  of  niany  of  thoTe  colonies^  ^yjtt    *^'* 
deprived  them  of  their  own  civil  government*.:  .;      ^*  *** 

The  pov^er  -f-of  thofc  kings  increafed»  as  foon  ap 
thef  fubdued  thole  cities.     Mithridatcs  found  hitnr 
felf  able  to  hire  troops  on  eveiy  fide  v  to  repriir 
his  frequent  lofles ;  to  have  a  multitude  of  ;wo;:kf 
men,  (hips,    and  military  machines;   to  proifus 
himfelf  allies ;    to  bribe  thofe  of  the  JlomAlM^ 
and  even- the  Romans  themf^lves;;  to  keep  the 
barbarians  of  Afia  and  Europe  in  his  p^jr  (y)  ;  .t<9(r}  See 
continue  the  war,  for  many  years,  and  of  courfe  to^PP*apo«> 
difcipjine  his  troops  :    he  found  himfelf  abl^  ^thridadc 
train  them  to  arms,  to  inftrudt  them  in  the  miUrwar* 
tary  art  of  the  (')  Romans,  and  to  form  confider-  (<)  ibid. 
able  bodies  out  of  their  deferters  ;    in  a  word,  he 
found  himfelf  able  to  fuftain  great  loiies,  and  to 
be  frequently  defeated,  without  being  ruined  i  nei* 
ther  would  he  have  been  ruined,  if  the  toluptuoiis 
and  barbarous  king  had  not  deftroycd,  in  his  proP* 
perous  days,  what  had  been  done  by  the  gre^t 
prince  in  times  of  adverfity. 

Thus  it  is  that  when  the  Romans  were  arrived 
at  their  higheft  pitch  of  grandeur,  and  feemed 
to  have  nothing  tp  apprehend  but  from  the  ambi- 
tion.of  their  own  fubjefts,  Mithridates  once  more 
ventured  to  conteft  the  mighty  point,  which  the 

*  See  what  Appian  writes  concerning  the  Phanagoreans,  the 
Amifians,  and  the  Synopians,  in  hia  ireatife  of  the  Mithrida- 
tic  war,. 

t  Sec  Appianv  in  regard  to  the  immenfe  treafures  which  Mi- 
thridates employed  in  his  wars,  thofe  which  he  had  buried » thofe 
which  it  fre<}aently  loft  by  the  treachery  of  his  own  people, 
and  thofe  whidi  were  found  after  his  death. 

t  He  loft  at  one  time  1 70*000  men,  yet  he  foon  recruited 
hi)  armies. 

overthrows 
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Boos  OfWthiowt  of  PfaiHpt  lof  AndeclHi89  «q4  of 
fJ^  Ferfeuiy  had  already  decided.  Never  was  these 
^  '^a  mote  deftnidtve  war:  the  two  contending  par* 
ties,  bebg  po&fled  of  great  piower,  ^nd  re- 
osiving  alternate  advantages,  the  iidiabitana  of 
Gictce  and  of  Alia  fell  a  iacrifice  in  the  .quar« 
ni^  cither  as  fees,  or  as  fiieods  of  Midiridaies. 
Dsloa  was  involvtd  in  the  general  faulity;  aixd 
iDommeice  failed  on  every  fide  i  which  was  a  ne- 
ceffitfy  confequenee,  the  peofde  themfelvw  being 
tfleftroyed. 

The  Romans,  in  purfiiance  of  a  fyfteoi  of 

#hich  I  have  Ipoken  eUewhere  *,  ading  as  de^ 

iboyers,  that  tfaey  miffit  not  appear  as  conquerors, 

.   ttensolUhed  Cardiage  and  Corinth ;  a  pra&ice  by 

^hich  they  would  have  ruined  themfelves,  had 

*they  not  fubdued  d&e  world.    When  the  kings  of 

Ponojs  becaihe  naflers  of  the  Greek  colonies  on 

-the  Euxine  fea,  they  took  care  not  to  deftroy, 

what  was  to  be  the  foundation  of  their  own  gran* 

dieur.  « 

CHAP.    XIII. 

Of  the  Genius  of  the  Romans  as  J0  maritime 

Affairs. 

TH  E  Romans  laid  no  ftrefs  on  any  thing  1>ut 
their  land  forces,  who  were  difciplined  to  ftand 
firm,  to  fight  on  one.fpot,  and  there  bravely  to 
die.  They  could  not  like  the  praftice  of  ieamen, 
who  firft  offer  to  fight,  then  fly,  then  return, 
conftantly  avoid  danger,  often  make  ufe  of  ftrau* 


*  In  the  Confideradont  on  tho  cauret  of  the  liic  and  deden- 
/ion  of  the  Roman  grandeur. 

N    ^m, 
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gem,  and  ftldditi  of  force.  Thh  teaSs  hbtfuttiUte  .*>  oit 
to  the  genius  of  the  •  Greeks,  much  *Jifs  to  *thilfc.  u^'^*  , 
of  thc'Romaits.  '*^** 

They  deftSned  tHefefbrts  to  the  Yea'  only  thbfc  citi- 
zens who  W6fe  hot  (*)  co'nfirferaWe  ehough  to  haVc'(«)WlyW^ 
^  place  in  their  Icgiorts.    'Thrfr  rtilihes^fife  C6m-  ^'  ^^i* 
monty  freed- tt^en/ 

At  this  tittle  *wc  Wa^e  ricither  the  ftftte-cftecm  for 
land-forces,  nor  the  fiitic  eonteihpt  foJ'  thcife  of*  the 
fea.    In  the  fortrier,  |*)  artis  decftafed  ;  'in  the  (*)  (*)Sccthc 
latter,  it  is  augmented  :  now  things  'aite  ^^'^^^''ymionsoa 
efteemed  in  prbponidn'to  die'ddgtte'df  s^ility  re-thecaufes 
quifitc  to  difchargc  them.  tdd^^^ 

denfionof 
thcRo- 
'  mangnm* 

Of  the  Genius  of  the  Romans  mtb  rtfp0to^^^^* 

Commerce.  (*)  ^''^• 


CHAP.    XIV. 


y 


npHE  Romans  were  never  diftinguifhed  by*a 
"*■  jealoufy  for  trade;  They  attacked  Carthage 
as  a  rival,  not  as  a  commercial  nation.  They  fa- 
voufjcd  trading  cities  that  were  not  fubjedt  to  them. 
Thus  they  increafed  the  power  of  Marfeilles,  by 
the  ceffion  of  a  large  territory.  They  were  vaftly 
afraid  of  barbarians  ;  but  had  not  the  leaft  apprc- 
henfion  from  a  trading  people.  Their  genius, 
their  glory,  their  military  education,  and  the  very 
form  of  their  government,  cftranged  them  from 
commerce. 

In  the  city,  they  were  employed  only  about  war, 
ele£tions,  factions,  and  law-fuits  \  in  the  country, 
about  agriculture-,    and,  as  for  the  provinces,  a 


*  As  Plato  has  obfenred,  lib.  4.  of  laws. 
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Book  iinrere  and  tyrannical  government  was  incompatible 

^^^'    with  comnjcrce. 

^*  ^*     But  their  political  conftitution  was  not  more  op- 
pofite  to  tradet  than  their  law  of  nations.    *^  The 

WMf'V-"  pecpkf  fays  (.*)  Pomponius  the  civilian,  tuitk 

Srfa.  —  *  ftfbom  we  have  neither  friendjhip  nor  bojfitality^ 
^^  nor  alliance^  are  not  our  enemies ;  however^  if  any 
.*^  thing  hehngif^  to  us  falls  into  their  bands^  they 
••  are  the  proprietors  of  it ;  freemen  become  Jheir 
^^  Jlaves\  and  thrf  are  upon  the  fame  terms  with 
**  refpeff  to  us.'' 

Their  civil  law  was  not  lefs  oppreffivc.  The 
law  of  Conftantine,  after  having  ftigmatifed  as 
baftards  the  children  of  perfons  of  a  mean  rank, 
who  had  been  married  to  thofe  of  a  fuperior  fta- 
tson,  confounds  women,  who  retail  merchandizes, 
with  ilaves,  with  the  miftrefles  of  taverns^  wich 
aftrefles,  with  the  daughters  of  thofe  who  keep 
public  flews,  or  who  had  been  condemned  to  fight 
in  the  amphitheatre :  this  had  its  original  in  the 
.  ancient  inftitutions  of  the  Romans. 

I  am  not  ignorant  that  men  prepoflefled  with 
thefe  two  ideas,  that  commerce  i^  of  the  gfeateft 
fervice  to  a  date,  and  that  the  Romans  had  the 
beft-regulated  government  in  the  world,  have  be- 
lieved that  thefe  people  greatly  honoured  and  en- 
couraged commerce ;  but  the  truth  is,  they  feldom 
troubled  their  heads  about  it. 

^  ^iue  mercimmh  fuhlici  frafidt,  Leg^  5.  cod.  A^  Dulling* 

liberis. 
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G  H  A  p.    XV. 

Of  the   Qmmerte  t>f  the  Romans   nmth  the 

Barbarians^ 

• 

'I  ^  H  E  Romans  having  crefted  a  vaft  empire  in  Book 
-^  .  Europe,  Afia,  and  Africa ;  the  weakncls  of    ^I* 
the  people  and  the  tyranny  of  their  laws  united  all      ^'  '^* 
the  parts  of  this  immenfe  body*    The  Roman  po-  («)  Jm^ 
licy  was  then  to  avoid  all   communication  with  *;^  ^a^w* 
thofe  nations  whom  they  had  not  fubducd :   the  "^J^^^ 
fear  of  carrying  to  them  the  art  of  conquering,  w  «r- 
made  them  negleft  (he  art  of  enriching  themfelves,  Z*'*'^' 
They  made  laws  to  hinder  all  commerce  with  bar-  heoMt. 
barians.     *^  Let  no  bo^ly,  faid  (0.  Valens  and  Gra-  (0Leg.2«* 
"  tian,  fend  wine,  oil  or  other  liquors  to  the  bar-  ^°^^^^^ 
**  barians,  though  it  be  only  for  them  to  x^&&.^mtrca^ 
*'  Let  no  one  carry  gold  to  them  (^),  adds  Gra-  J^f"* 
"  tian,  Valentinian,  and  Theodofiusj   rather,    \^ qua;  us 
"  they  have  any,  let  our  fubjefts  deprive  them  oi^^portari 
"  it  by  ftratagem."    The  exportation  of  iron  was ^^ant\iii 
prohibited  On  pain  of  death.  Procopiust 

Domitian,  a  prince  of  great  timidity,  ordered  p^^^** 
the  («)  vines  in  Gaul  to  be  pulled  up ;  from  a  fear,  book*? 
no  doubt,  lell  their  wines  fhould  draw  thither  the  C*) Seethe 
barbarians.     Probus  and  Julian,  who  had  no  fuch  ^gsof  Eu. 
fears,  gave  orders  for  their  being  planted  again,      febius  and 

I  am  fenfible,  that  upon  tb^  declenfion  of  the  ?f I'^^'^^'if* 
Roman  empire,  the  barbarians  obliged  the  Ro-  confider* 
mans  to  eftablifti  ftaple-towns  (**),  and  to  trade  ations  on 
with  them.     But  even  this  is  a  proof  that  the^^^^jj^^? 
minds  of  the  Romans  were  averfe  tp  cominerce  (*)♦  and  de. 

clenfloii 
oftheRo* 
man  gran* 
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C  H  A  P.   XVI. 

Of  the  Cotmerce  of  the  Ronuuns  with  Arabia, 

and  the  Indies* 


Book  'TpHE  trade  to  Arabia-Felix,  and  that  to  the 

C^^i6  Indies,  were  the  two  branches,   and  aimoft 

the  only  ones  of  their  foreign  commerce.    The 

Arabians  were  poiTefled  of  immenfe  riches,  which 

they  found  in  their  feas  and  forefts  •,    and  as  they 

(^)  Pliny,  fold  much,  and  purchafed  little,  they  drew  to  (^) 

^^'  ^g    themfelves  the  gold  and  filver  of  the  Romans. 

and  Stra-  Auguftus  Q)  being  well  apprized  of  that  dpul^nce, 

bo,lib.i6.  refolved  they  fhould  be  either  his  friends,  or  his 

^ '     *  '  enemies.     With  this  view,  he  fcnt  Elius  Gallus 

from  Egypt  into  Arabia.    This  commander  found 

the  people  indolent,  peaceable,   and  unfkilled  in 

wan    He  fought  battles,  laidfieges  to  towns^  and 

loft  but  feven  of  his  men  by  the  fword ;    but  the 

perfidy  of  his  guides,  long  marches,  the  climate, 

want  of  provifions,  diftempers,   and  ill  condudt, 

caufcd  the  ruin  of  his  army. 

He  was,  therefore,  obliged  to  be  content  with 
trading  to  Arabia,  in  the  fame  manner  as  other 
nations,  that  is,  with  giving  them  gold  and  filver 
in  exchange  for  their  commodities.  The  Euro- 
peans trade  with  them  ftill  in  the  fan^  manner ; 
the  caravans  of  Aleppo,  and  the  royal  veflel  of 
Suez,  carry  thither  immenfe  fums  *. 

*  The  caravans  of  Aleppo  and  Suez  carry  thither  annually 
to  the  value  of  about  two  millions  of  livres.  and  as  much  more 
clandeftinely ;  the  royal  vefiel  of  Suez  carries  thither  alfo  two 
millions* 

Nature 
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Nature  had  formed  the  Arabs  for  commerce,  Book 
notforwir:    but  when   thofe  quiet  people  came  ,^^'"^ 
to  be  near  neighbours  to  the  Parthians  and  the     *^'  *  * 
Romans,  they  afted  as  a^ixiliaries  to  both  nations, 
Elius  Gallus  found  them  a  trading  people  j    Ma- 
homet happened  to  find  them  trained  to  war ;  he 
infpired  them  with  cnthufiafm,   which  led  them 
to  glory  and  conqueft. 

The  commerce  of  the  Romans  to  the  Indies 
was  very  <:onfiderab!e.     Strabo  ("])  had  been  in- (■)Lib.a. 
formed  in  Egypt,  that  they  employed  in  this  na-^^^'  ^** 
vigation  one  hundred   and   twenty   veflels  :     this 
commerce  was  carried  on  entirely  with  bullion. 
They  fent  thither  annually  fifty  millions  of  fef- 
terces.,     Pliny  (")  fays,    that    the    merchandizes  (■)  Lib.  6. 
brought  from  thence,  were  fold  at  Rome  at  cent.  ^*P'  ^i\ 
per  cent,  profit.     He  fpeaks,    I  believe,   too  ge- 
nerally •,  if  this  trade  had  been  fo  vaftly  profitable, 
every  body  would  have  been  willing  to  engage  in 
it,  and  then  it  would  have  been  at  an  end. 

It  will  admit  of  a  queftion,  whether  the  trade  to 
Arabia  and  the  Indies  was  of  any  ^advantage  to  the 
Romans?  They  were  obliged  to  export  their  bul- 
lion thither,  though  they  h^d  not,  like  us,  the  re- 
fource  of  America,  which  fupplics  what  we  fend 
away.  I  am  perfuaded,  that  one  of  the  reafons  of 
their  increafing  the  value  of  their  fpecie,  by  efta^- 
blilhing  bafe  coin,  was  the  fcarcity  of  filver,  ow- 
ing to  the  continual  exportation  of  it  to  the  In- 
dies :  and  though  the  commodities  of  this  coun- 
try were  fold  at  Rome  at  the  rate  of  cent,  per 
cent,  "this  profit  of  the  Romans,  being  obtained 
from 'the  Romans  tliemfelvcs,  could  not  enrich 
the  empire, 

F  2  It 
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B  o  d  K  It  may  be  alledged,  on  the  other  hand,  that  this 
XXI.    commerce  increafed  the  Roman  navigation,  and  of 

c  ap» «  •  ^Qyj^tt  their  power  i  that  new  n()erchandizes  aug- 
mented their  inland  trade,  gave  encouragement  to 
the  arts,  and  employment  to  the  induftrious  ;  that 
the  number  of  fubjedts  multiplied  in  proportion^  to 
the  new  means  of  fupportj  that  this  new  commerce 
was  produflive  of  luxury,  which  I  have  proved  to 
be  as  favourable  to  a  monarchical  government,  as 
fatal  to  a  commonwealth  )   that  this  eftablilhment 

•  >  * 

was  of  the  fame  date  as  the  fall  of  their  republic ; 
that  the  luxury  of  Rome  was  become  neceffary ;  and 
that  it  was  extremely  proper,  that  a  city  which  had 
accumulated  all  the  wealth  of  the  univerfe,  fhould 
refund  it  by  its  luxury. 

Strabo  *  fays,  that  the  Romans  carried  on  a  far 
more  extenfive  commerce  to  the  Indies,  than  the 
kings  of  Egypt  j  but  it  is  very  extraordinary, 
that  thofe  people  who  were  fo  little  acquainted 
with  commerce,  fhould  have  paid  more  attention 
to  that  of  India,  than  the  Egyptian  kings,  whofe 
dominions  lay  fo  conveniently  for  it.  The  reafon 
of  this  muft  be  explained. 

After  the  death  of  Alexander,  the  kings  of 
Egypt  cftablilhed  a  maritime  commerce  to  the  In- 
dies ;  while  the  king^s  of  Syria,  who  were  pof- 
fefled  of  the  more  eaftern  provinces,  and  confe- 
quently  of  the  Indies,  maintained  that  commerce, 
of  which  we  have  taken  notice  in  the  fixth 
chapter,  which  was  carried  on  partly  by  land, 
^rid  partly  by  rivers,  and  had  been  farther  faci* 

• 

*  He  fays/  in  his  1 2th  book,  that  the  Romans  employed  a 
hundred  and  twenty  ihips  in  that  trade ;  and  in  the  17th  DOok| 
that  the  Grecian  kings  fcarce  employed  twenty. 

'  liuted 
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Htated  by  means  of  the  Macedonian  colonies }  in-  Book 
fomuch,  that  Europe  had  a  communication  with  q^^^'  g 
the  Indies,  both  by  Egypt,  and  by  Sjvia.     The 
difmembering  of  the  latter  kingdom,  from  whence 
was  formed  that  of  Baftriana,  did  not  prove  any 
way  prejudicial  to  this  commerce.     Marinus  the 
Tyrian,  quoted  by  Ptolemy  (®),  mentions  the  dif-nLib.  1. 
coveries  made  in  India  by  means  of  fome  Mace-^^P*  *• 
donian   merchants,    who  found   out   new  roads» 
which  had  been  unknown  to  kings  in  their  mi- 
litary expeditions.     We  find  in  Ptolemy  (?),  that  (p)  Lib.  1 . 
they  went  from  Peter's  tower*,    as  far   as  Se-^P'*3- 
ra ;  and  the  difcovery  made  by  mercantile  peo- 
ple of  fo  diftant  a  mart,  fituated  in  the  north- eaft: 
part  of  China,  was  a  kind  of  prodigy.     Hence, 
under  the  kings  of  Syria  and  BaAriana,  merchan- 
dizes were  conveyed  to  the  weft  from  the  fouthern 
parts  of   India,   by  the  river  Indus,    the  Oxus, 
and  the  Cafpian  fea  i    while,  thofe  of  the  more 
eaftern  and  northern  parts  were  traniported  from 
Sera,  Peter's  tower,  and  other  ftaples,   at  far  as 
the  Euphrates.     Thofe  merchants  direded  their 
route,  nearly  by  the  fortieth  degree  of  north  la- 
titude, through  countries  fituated  to  the  weft  of 
China,   more  civilized  at  that  time  than  at  pre* 
fent,  becaufe  they  had  not  as  yet  been  infefted  by 
the  Tartars. 

Now  while  the  Syrian  empire  was  extending 
its  trade  to  fuch  a  diftance  by  land,  Egypt  did 
not  greatly  enlarge  its  maritime  commerce. 

The  Parthians  foon  after  appeared,  and  founded 
their  empire ;    and  when  Egypt  fell  under   the 

*  Oar  bed  maps  place  Peter's  tower  in  the  hundredth  de- 
S^  of  loDgitudCi  and  about  the  fortieth  of  latitude. 

F  3  power 
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Book  power  of  the  Romans,   this  empire  was  at   ica 

Ch^^^' ,  height,  and  had  received  its  whole  extenfion. 

The  Romans  and  Parthians  were  two  rival  na- 
tions, that  fought  not  for  dominion,  but  for 
their  very  exiftencc.  Between  the  two  empires 
deferts  were,  formed,  and  armies  were  always 
ftationed  on  the  frontiers  ;  fo  that  inilead  of  there 
being  any  commerce,  there  was  not  fo  much  as  a 
communication  between  them.  Ambition,  jea- 
loufy,  religion,  national  antipathy,  and.  difference 
of  manners,  completed  the  feparation.  Thus  the 
trade  from  eaft  to  weft,  which  had  formerly  fo 
many  channels,  was  reduced  to  one ;  and  Alex- 
andria becoming  the  only  ftiaple,  the  trade  to  this 
city  was  immenfely  enlarged. 

We  ftiall  fay  but  one  word  on  their  inland  trade. 
Its  principal  branch  was  the  corn  brought  to  Rome 
for  the  fubfiftence  of  the  people  :  but  this  was  ra- 
ther a  political  affair  than  a  point  of  commerce. 
On  this  account  the  failors  were  favoured   with 

(^)  Suet.in  fome  privileges'  (**),  becaufe  the  fafety  of  the  cm- 

Claudio,   pjj.g  depended  on  their  vigilance. 

Cod. 

TheodoC  CHAP.      XVII. 

cuiiariis.   Of  Commerce  after  the  DeJiruSiion  of  the  Wefiern 

Empire^ 

)V  FTER  the  invafion  of  the  Roman  empire, 
^^  one  effect  of  the  general  calamity  was  the 
deftruftion  of  commerce.  The  barbarous  nations 
at  firft  regarded  it  only  as  an  opportunity  for  rob- 
bery ;  and  when  they  had  fubdued  the  Romans, 
they  honoured  it  no  more  than  agriculture,  and 
the  other  profeflions  of  a  conquered  people. 

Soon 
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Soon  wafT  the  commerce  of   Europe   almoft  Boos 

intirely  loft.  The  nobility,  who  had  every  where  rj^^^' 

the  diredion  of   a^irs^  were  in  no  pam  about      ^* 

it. 

The  laws  of  th*  (')  Viligoth$  permitted  private  (0  Lib.  f. 
people  to  occupy  hatf  the  beds  of  great  rivers,  J^^  4* 
prcfvided  the  other  half  remained  free  for  nets  and.  *' 
boats.    Thefe  niuft  have  been  very  little  trade  ia 
countries  conquered  by  thefe  barbarians. 

In  thofe  times  were  eftablifhed  the  ridiculous 
rights  of  eicheatage  and  fhipwrecks.  Thefe  men 
thought,  that  as  ftrangers  were  not  united  to  them 
by  any  civil  law,  they  owed  them  on  the  one  hand 
flo  kind  of  juftice,  and  on  the  other  no  fort  of 
pity. 

In  the  narrow  bounds  which  nature  had  origit- 
nally  prefcribed  to  the  people  of  the  north,  all 
were  ftrangers  to  them  ;  and  in  their  poverty  they 
regarded  all  only  as  contributing  to  their  riches. 
Being  eftablifhed,  before  theii'  conqueft,  on  the 
coafts  of  a  fea  of  very  little  breadth  and  full  (fj  j>^^ 
of  rocks,  frdm  thefe  Very  rocks  they  drew  their  tituloff. 
ftbnftence.  tJ^- 

But  the  Romans,  who  made  laws  for  all  the  uau/ra^. 
^orld,  had  cftablilhed  the  moft  (0  humane  ones  ^  ^^^  * 
wth  regard  to  ftiipwrecks.    They  fupprefled  the!^'^^ 
rapine  of  thofe  who  inhabited  the  coafts;  andW-a-f- 
^    what  was  more  ftill,  the  rapacioufnefs  of  ^beirQ^j.^|{j^ 

trcafurics  (*).  fiarHu 

OLeg.u 
cod.  df 
naufra* 
giiu 
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CHAP.  XVIII. 

A  particular  Regulation. 

Book  HP  H  E  (")  law  of  the  Vifigoths  made  however 
^y^^\  ^  one  regulation  in  favour  of  commcfcc.  It 
1 9.aiKl2oi  ordained  that  foreign  merchants  ihould  be  judged^ 
(«)Lib.^.  in  the  differences  that  arofe  amongft  themfelves, 
Tit.j.  5  z.jjy  ^l^g  laws  and  by  judges  of  their  owa  nafion. 

This  was  founded  on  an  eftabliihed  cuftom  among 
aU  mixed  people,  that  every  man  (hould  live  under 
his  own  law :   a  cuftom  of   which  I  fhall  fpeak 
,  n)ore  at  large  in  another  place, 

CHAR    XIX 

Of  Commerce  after  the  Decay  of  tke  Roman 

Power  in  the  Eqft. 

* 

TH  £  Mahometans  a{)pe^red,  conquered,  ex*t 
tended,  and  difperfed  themfelves.  Egypt  had 
particular  fovereigns ;  thefe  carried  on  the  com- 
merce of  India,  and  being  pofiefled  of  the  mer-? 
chandizes  of  this  coiintry,  drew  to  themfelves  the 
riches  of  all  other  nations.  The  fultans  of  Egypt 
were  the  moft  powerful  pfinces  pf  thofe  times. 
Hiftory  infortns  us  with  what  a  conftant  and  wellr 
regulated  force  they  (lopped  the  ardor,  the  fircj^ 
and  the  impetuofity  of  the  crufades. 

C  H  A  P.    XX, 

How  Commerce  broke  through  the  Barbarifm  of 

f)urppc. 

Aristotle's  philofophy  being  carried  to 
•^^  the  weft,    plcafed  the  fubtil  geniufes,  who 

were 


^ 
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were  the  virtuofi  of  thofe  times  of  ignorance.    The  Book 
fchoolmen  were  infatuated  with  it,  and  borrowed  p.^^^' 
from  that  philofopher  (*)  a  great  many  notions  on  (xj^s^^^^" 
lending  upon  intercft,   whereas  its  fource  might  Ariftot. 
have  been  eafily  traced  in  the  gofpel ;   in  fhort,  P°^''*  ^'^• 
they  condemned  it   abfolutely  and  in  all  cafes,  and  lo. 
Hence  commerce^  which  was  the  profeilion  only 
of  mean  perfonss   became  that  of  knaves:   for 
whenever  a  thing  is  forbidden,  which  nature  per-* 
mits  or  neceffity  requires,    thofe  who  do  it  are 
looked  upon  as  difiioneft. 

Commerce  was.  transferred  to  a  nation  covered 
with  infamy;  and  foon  ranked  with  the  mofb 
fliameful  ufury,  with  monopolies,  with  the  levying 
of  fubfidies,  and  with  all  the  dilhOneft  means  of 
acquiring  wealth. 

The  Jews*,  enriched  by  their  e^aAions,  were 
pillaged  by  the  tyranny  of  princes ;  which  pleafed 
indeed,  but  did  not  eafe  the  people. 

What  pafied  in  England  may  ferve  to  give  us  an 
idea  of  what  was  done  in  other  countries.    King 
(0  John  haying  imprifoned  the  Jews,  in  order  to  (y)StoweV 
obtain  their  wealth,   there .  were  few  who  had  not  ^"^^  'f 
at  Icaft  one  of  their  eyes  plucked  out.     Thus  did  b^oi^  1 
that  king  adminifter  juftice.     A  certain  Jew  whopag.54. 
had  a  tooth  pulled  out  every  day  for  feven  days 
fucceffively,,  gave  ten  thoufand  marks  of  filver  for 
the  eighth.     Henry  III.  extorted  from  Aaron   a 
Jew,  at  York,  fourteen  thoufanid  marks  of  fil- 
ver, and  ten  thoufand  for  the  queen.     In  thofe; 
times  they  did  by  violence,  what  is  now  done  in 

•  Sec  in  Marca  Hiffanica  the  conftitutions  of  Aragon  in  th« 
years  1228,  and  1233$  and  in  Bruffel^  the  agreement  in  the 
year  1206,  between  the  king,  the  countefs  of  Champagne,  and 
Gny  of  Dampicirc. 

Poland 
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Book  PdUnd  with  fome  femblance  of  moderation.     As 

^^**    princes  could  not  dive  into  the  purfes  of  their 

^'*  'fubjc6ts,  becaufe.of  their  privileges,  they  ptit  the 

Jews  to  the  torture,  who  were  not  confidered  as 

citizens. 

At  laft  a  cuftom  was  introduced  of  confi&ating 
the  tScGt%  of  thofe  Jews  who  embraced  Chriftianity. 
r«)Thc  c-  This  ridiculous  cuftom  is  known  only  by  the  (*)  law 
at  Ba^k  ^^^^^  fuppreflfed  it.  The  moft  vain  and  trifling  rea- 
April  4,  '  fiwis  were  ^ven  in  juftification  of  that  proccs(ding  i 
1392*      it  was  alledged,  that  it  was  proper  to  try  them,  in 
Order  to  be  certain,  that  they  had  entirely  fhaken 
dfF  the  flavery  of  the  devil.    But  it  is  evident, 
that  this  confifcation  was  a  fpecies  of  the  right 
of  *  amortifation,  to  recompenfe  the  prince,  or 
the  lords,  for  the  taxes  levied  on  the  Jews,  which 
ceafed  on  their  embracing  Chriftianity.    In  thofe 
.times,  men,  like  lands,  were  regarded  as  property. 
I  cannot  help  remarking  by  the  Way,  how  this  na- 
tion has  been  fported  with  from  one  age  to  another: 
at  one  time,  their  efFeAs  were  coiififcated,  when 
they  were  willing  to  become  Chriftians }   and  at 
another,  if  they  refufed  to  turn  Chriftians,  they 
were  ordered  to  be  burnt. 

In  the  mean  time,  commerce  was  feen  to  ariie 
from  the  bofom  of  vexation  and  deipair.  The 
Jews,  proicribed  by  turns  from  every  country,  found 
eut  the  way  of  faving  their  effedts.  Thus  they 
rendered  their  retreats  for  ever  fixed  ;  for  though 
princes  might  have  been  willing  to  get  lid  of 

*  In  France,  the  Jews  were  flaves  in  mortmain^  and  the  lords 
their  fucceilbrs.  Mr  Bruflel  mentions  an  agreement  mada  in  the 
year  12069  between  the  king  and  Thibaut  coant  of  Champagn6» 
by  which  it  was  agreed,  that  the  Jews  of  the  one  Snodd  not  lend 
in  the  lands  of  the  other. 

their 
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their  perfonS)  yet  diey  did  not  chufe  to  ger  fid  of  B  jo  o  c 
their  money.  c^^' 

The  *  Jews  invented  letters  of  exchange  %  com-  ^*  ^ 
merce,  by  this  method,  became  capable  of  elud- 
ing violence,  and  of  maintaining  every  where*  its 
ground;  the  richeft  merchant  having  none^  but 
invifible  efFedls,  which  he  could  convey  impercep- 
tibly wherever  he  plcafed. 

The  theologians  were  Obliged  to  limit  their 
principles ;  and  commerce,  which  they  had  before 
connefted  by  main  force  with  knavery,  re-en- 
tered, if  I  may  fo  exprefs  myfelf,  the  bofom  of 
probity. 

Thus  we  owe  to  the  fpeculations  of  the  fchool^ 
men  all  the -misfortunes  f  which,  accompanied  the^ 
deftru&ion  of  commerce ;   and  to  the  avarice  of 
princes,  the  eftablifhment  of  a  practice  which  puts 
it  in  fome  meafure  out  of  their  power. 

Vtom  this  time  it  became  neceflary,  that  princes^ 
ihould  govern  with  more  prudence,  than  theyr 
themfelves  could  ever  have  imagined :  for  great 
exertions. of  authority  were,  in  the  event,  found  to. 
be  impolitic  ;  and  from,  experience  it  is  manifeft; 
that  nothing  but  the  goodnefs  and  lenity  of  a. 
government  can  make  it  flourifh. 

Wc  begin  to  be  cured  of  Machiavelifm,  and  re-^ 
cover  from  it  every  day.  More  moderation  is  be- 
come neceflary  in  the  councils  of  princes.    What 

*  It  is  knowny  that  under  Philip- A«gufia3  and  Philp  the  Long^ 
the  jews  who  were  chafed  from  France  took  refuge  in  Lorn* 
bardy,  and  that  there  they  gave  to  foreign  merchants  and  tra- 
vellers fecret  letters,  drawn  upon  thofe  to  whom  they  had  en- 
trailed  their  effe^ls  in  France,  wffich  were  accepted. 

t  See  the  Ssd  novel  of  the  emperor  Leo,  which  revokes  the 
law  of  Baiil  his  father*  This  law  of  Bafil  is  in  Hermenopulus^ 
under  tke  name  of  Leo»  lib.  3«  tit^  7.  J  27. 

would 
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Book  would  formerly  have  been  called  a  mafter-ftroke  in 
c^^'    politics,  would  be  now,  independent  of  the  horror 
'  it  might  occafion,  the  greateft  imprudence. 

Happy  is  it  for  men  that  they  are  in  a  fituation, 
in  which,  though  their  paflions  prompt  them*  to  be 
wicked,  it  is  however  their  intereft  to  be  humane 
arid  virtuous. 

CHAP.    XXI. 

^I%e  Difcovery  of  two  new  Worlds^  and  in  what 
manner  Europe  is  qffeSied  ly  it^ 

TH  E  compafs  opened^  if  I  may  fo  exprefs 
myfelf,  the  univerfe.  Afia  and  Africa  were 
found,  of  which  only  fome  borders  were  known ; 
and  America,  of  which  we  knew  nothing. 

The  Portuguefe,  failing  on  the  Atlantic  ocean, 
difcovered  the  moft  fouthern  point  of  Africa ;  they 
faw  a  vaft  fea,  which  carried  them  to  the  Eaft- 
Indies.  Their  danger  upon  this  fea,  the  difcovery 
of  Mozambique,  Melinda,  and  Calicut,  have  been 
fung  by  Camoens,  whofe  poems  makes  us  feel 
ibmething  of  the  charms  of  the  Odyilee,  and  the 
magnificence  of  the  ^neid. 

The  Venetians  had  hitherto  carried  on  the  trade 
of  the  Indies  through  the  Turkifti  dominions,  and 
purfued  it  in  the  midft  of  oppreffions  and  difcou- 
ragements.  By  the  difcovery  of  the  cape  of  Good- 
hope,  and  thofe  which  were  made  fome  time  after, 
Italy  was  no  longer  the  center  of  the  trading 
world  ;  it  was,  if  I  may  be  permitted  the  expref- 
fion,  only  a  comer  of  the  univerfe,  and  is  fo  ftill. 
The  commerce  even  of  the  Levant  depending 
now  on  that  of  the  great  trading  nations  to  both 

the 
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the  Indies,  Italy  even  in  that  branch  can  no  longer  Book 
be  confidcred  as  a  principal.  ri?^^'' 

The  Pdrfugurfe  traded  to  the  Indies  in  right  of    *^'  ^^\ 
cotlqueft.     The  (*)  conftraining  laws,  which  the  (»)  See  the 
Dutch  at  prefent  impofe  on  the  commerce  of  the  Relation 
little  Indian  princes,  had  been  cftablifhcd  before  ^d'*'^ 
by  the  Portuguefe.  2.  chap. 

The  fortune  of  the  houfe  of  Auftria  was  pro-* 5* 
digious.  Charles  Y.  fucceeded  to  the  poOeflion 
of  Burgundy,  CaftHe,  and  Aragon  i  he  arrived 
afterwards  at  the  imperial  dignity ;  and  to  procure 
him  a  new  kind  of  grandeur,  the  globe  extended  ' 
itfelf,  and  there  was  feen  a  new  world  paying  him 
obeiiance. 

Chriftopher  Columbus  difcovered  America ;  and 
though  Spain  fent  thither  only  a  force  fo  fmall,  that 
the  leaft  prince  in  Europe  could  have  fent  the 
fame,  yet  it  fubdued  two  vaft  empires,  and  other 
great  ftates. 

While  the  Spaniards  difcovered  and  conquered' 
the  weft,  the  Portuguefe  puihed  their  conquefts 
and  difcoveries  in  the  eaft.  Thefe  two  nations 
met  each  other ;  they  had  recourfe  to  pope  Alex- 
ander VL  who  made  the  celebrated  line  of  partis 
tion,  and  adjudged  the  great  procefs. 

But  the  other  nations  of  Europe  would  not  fuffer 
them  quietly  to  enjoy  their  fhares.     The  Dutch  ^ 
chafed  the  Portuguefe  from  almoft  ail  their  fettle«- 
ments  in  the  Eaft- Indies;   and  feveral  other  na-< 
tions  planted  colonies  in  America. 

The  Spaniards  confidered  thefe  new-difcovered 
countries  as  the  fubjeft  of  conqueft ;  while  others, 
more  refined  in  their  views,  found  them  to  be  the 
prober  fubjefts  of  commerce,  and  upon  this  prin- 
ciple 
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Book  ciple  direded  their  proceedings.  Hence  fcveral 
XXI.  nations  have  condufted  themfelves  with  fo  much 
^*  '  wifdom,  that  they  have  given  a  kind  of  fovereignty 
to  companies  of  merchants,  who  governing  thefe  far- 
diftant  countries  only  with  a  view  to  trade,  have 
made  a  great  acceilary  power,  without  embarrafling 
the  principal  ftate. 

The  colonies  they  have  formed  are  under  a  kind 
of  dependance,  of  which  there  are  but  very  few 
inftances  in  all  the  colonies  of  the  ancients ;  whe- 
ther we  confider  them  as  holding  of  the  ftate  it- 
felf,.  or  of  fome  trading  company  eftabjiflied  in 
the  ftate. 

The  defign  of  thefe  colonies  is  to  trade  on  more 
advantageous  conditions  than  could  otherwife  be 
done  with  the  neighbouring  people,,  with  whom 
all  advantages  are  reciprocal.  It  has  been  efta- 
bliflied,  th^t  the  *  metropolis^  or  mother  country, 
alone  fhall  trade  in  the  colonies,  and  that  from 
very  good  reafon  5  becaufe  the  defign  of  the  fet- 
tlement  was  the  extenfion  of  c6mmerce,  not  the 
foundation  of  a  city,  or  of  a  new  empire. 

Thus  it  is  ftill  a  fundamental  law  of  Europe, 
that  all  commerce  with  a  foreign  colony  fhall  be 
regarded  as  a  mere  monopoly,  punilhable  by  the 
laws  of  the  country  ;  and  in  this  cafe  we  are 
not  to  be  direfted  by  the  laws  and  precedents  of 
the  -f  ancients,  which  are  not  at  all  applicable. 

It  is  likewife  acknowledged,  that  a  commerce 
eftablifhed  between  the  mother  countries,  does  not 

*  This,  in  the  language  of  the  ancients,  is  the  fbite  which 
founded  the  colony. 

f  Except  the  Carthaginians,  as  we  fee  By  the  treaty  which 
put  an  end  to  the  firft  Punic  war. 

3  include 
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include  a  permiffion  to  trade  in  the  colonies  \  for  Book 
thefe  always  continue  in  a  ftate  of  prohibition.         ri,^^^* 

The  difdvanuge  of  a  colony  that  bfes  the  li-     *P'*** 
berty   of  commerce,    is  vifibly  compenfated  by 
the  protc^ion  of  the  mother  country,  who  de- 
fends it  by  her  arms,  or  fupports  it  by  her  laws. 

From  hence  follows  a  third  law  of  Europe;  that 
when  a  foreign  commerce  with  a  colony  is  prohi- 
bited, it  is  not  lawful  to  trade  in  thofe  &as,  except 
in  fuch  cafes  as  are  excepted  by  treaty. 

Nations,  who  are,  with  refpefl:  to  the  whole 
globe,  what  individuals  are  in  a  ftate,  like  thefe 
are  governed  by  the  laws  of  nature,  and  by  par- 
ticular laws  of  their  own  making.  One  nation 
may  refign  to  another  the  fea,  as  well  as  the  land. 
The  Carthaginians  forbad  (**)  the  Romans  to  fail  (.*)  Po^y^- 
beyond  certain  limits,  as  the  Greeks  had  obliged  ^  '  ^*  . 
the  king  of  Perfia  to  keep  as  far  diftant  from  the 
fea-coaft  *  as  a  horfe  could  gallop. 

The  great  diftance  of  our  colonies  is  not  an  in* 
convenience  that  afFe&s  their  fafety ;  for  if  the 
mother  country,  on  whom  they  depend  for  their 
defence,  is  remote,  no  lefs  remote  are  thofe  na- 
tions who  rival  the  mother  country,  a;id  by  whom 
they  may  be  afraid  of  being  conquered. 

Befides,  this  diftance  is  the  caufe  that  thofe  who 
are  eftablifhed  there,  cannot  conform  to  the  man-* 
ner  of  living  in  a  climate  fo  different  from  their 
own  5  they  are  obliged  therefore  to  draw  from 
the  mother  country  all  the  conveniencies  of  life. 
The  (*")  Carthaginians,   to  render  the  Sardinians  (0  Arifto- 
•  The  kiiig  of  Pcrfia  obliged  himfclf  by  treaty,  not  to  fail  ^f/*^ 
with  any  vcffcl  of  war  beyond  the  Cyanean  rocks,   and  the  ^^''^^' 
C^helidoncan  ifles.    Flutarcb,  in  the  life  of  Qimon.  '     ^*^'  "^• 

and7-^''-'' 
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B  00  K   attd  Corficans  more  dependent,  forbad  their  plant- 
Ch^p/zi.*^S»  fowing,  or  doing  any  thing  of  the  like  kind, 
'  under  pain  of  death ;    fo  that  they  fupplied  them 
with  neceflaries  from  Africa. 

The  Europeans  have  compafled  the  fame  thing, 
without  having  recourfe  to  fuch  fevere  laws.  Our 
colonies  in  the  Garibbee  iflands  are  under  an  admi- 
ble  rcgularion  in  this  refpeft ;  the  fubjefl  of  their 
commerce  is  what  we  neither  have,  nor  can  pro- 
duce '9  and  they  want  what  is  the  fubje£t  of  ours. 

A  confequence  of  the  difcovery  of  America  was 
the  conneding  Afia  and  Africa  with  Europe ;  it 
furniihed  materials  for  a  trade  with  that  vaft  part 
of  Afia,  known  by  the  name  of  the  Eaft- Indies. 
Silver,  that  metal  fo  ufeful  as  the  medium  of  com- 
merce, became  now  as  a  n>erchandize,  the  bafis 
of  the  greateft  commerce  in  the  world.  In  fine, 
the  navigation  to  Africa  became  necefTary,  in 
order  to  furnilh  us  wit|^  men  to  labour  in  the 
mines,  and  to  cultivate  the  lands  of  America. 

Europe  is  arrived  to  fo  high  a  degree  of  power, 
that  nothing  in  hiftory.  can  be  compared  to  it. 
Whether  we  confider  the  immenfity  of  its  ex- 
pences,  the  grandeur  of  its  engagements,  the  num- 
ber of  its  troops,  and  the  regular  payment  even  of 
thofe  that  are  leal):  ferviceable,  and  which  are  kept 
only  for  oftentation. 
{ *)  Tome  Father  Duhalde  fays  (**),  that  the  interior  trade 
il.  pag.  Qf  China  is  much  greater  than  that  of  all  Europe. 
That  might  be,  if  our  foreign  trade  did  not  aug- 
ment our  inland  commerce.  Europe  carries  on 
the  trade  and  navigation  of  the  other  three  parts 
of  the  world  ;  as  France,  England^  and  Holland, 
do  nearly  that  of  Europe. 

CHAP. 
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C  HA  P.    XXII. 

Of  the  Riches  'wHcif  Sp^n  drew  from  America^ 

T  F  Europe  *  has   derived   fo  many  advantages  Book 
"*•  from  the  American  trade,  it  feems  natural  to   ^XI. 
imagine,    that    Spain    muft   have   derived    much  -  *^' 
greater.      She   drew   frprp   the   newly-difcovered 
world  fo  prodigious  a  quantity  of  gold  and  filver^ 
that  all  we  had  Ijefore  (ould  ppt  l^e  compared 
to  it. 

But  (what  pne  could  pevpr  h^ve  expefted)  this 
great  kingdpm  was  every  where  baffled  by  its  mif- 
ifortunes.  Philip  IL  '  who  fucceeded  Charles  V. 
was  obliged  to  make  the  celebrated  banlcruptcy 
known  to  all  thp  world.  There  never  was  a  prince 
who  fuffered  more  from  the  murmurs,  the  info- 
lence,  and  the  revolt  of  troops  conftantly  ill  paid. 

From  th^t  tinje  the  mpnarchy  of  Spain  has  been 
inceflantly  declining.  This  has* been  owing  to  an 
interior  and  phyfical  defeft  in  the  nature  of  thefe 
riches,  which  renders  them  vain ;  a  dcfeft  which 
increafes  every  day. 

Gold  and  filver  are  either  a  fidltitiDUS,  or  a  repre- 
icntative  wealth.  The  reprefentative  figns  of  wealth 
are  extrjcmdy  durable,  and,  in  their  own  nature, 
but  little  fpbjeft  .to  decay.  But  the  more  they  are 
multiplied,  the  more  they  lofe  their  value,  bccaufe 
the  fewer  are  the  things  which  they  reprefent. 

The  Spaniards,  after  the  conqueft  of  Mexicp 
and  Peru,  abancjoned  their  natural  riches,  in  pur- 

*  This  has  been  already  (hewn  in  a  fmall  treatife,  written 
py  tbe  author  about  twenty  years  ago ;  which  haA  been  almoft 
iRtirely  incorporated  in  the  prefent  work.  ; 

Vol.  11.  G  '  *    fiilt 
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Book  fuit  of  a  reprofencttive  woalth*  which  daily  de- 
ru^^'    graded  itfcif.     Gold   and   lilvcr  were   extremely 

ciup.  22.  ^^^^  j^  feiirtpe,  and  Spfun  tecbihitt^  Jiil  bf  i 

fudden  tniftrefs  of  a  prodigious  quantity  of  thefe  me* 
tals,  conceived  hopes  to  which  die  had  .hever  be^ofb 
afpired.  The  wealth  ihe  found  in  the  conquered 
countries,  great  as  it  was,  did  not  however  e^qual 
thofe  of  their  mines.  The  Indians  concealed  part 
6f  them  ;  and  befid^,  thefe  people,  whd  made  no 
other  ufe  of  gold  and  Iilver  than  to  give  magni* 
ficence  to  the  temples  of  their  gods,  and  to  the 
palaces  of  their  kings,  (blight  not  for  it  with  an 
avarice  Hke  ours.  In  (hdrt,  they  had  hot  the  fe- 
cret  of  drawing  thefe  metals  frOm  every  mine; 
but  only  from  thoKe  in  wKich  the  fep^atibn  might 
be  niade  with  Hre  :  they  were  Grangers  to  the 
nianner  of  making  ufe  of  mercury,  and  perhaps 
bf  nrerculy  itfelf. 

However,  it  was  hot  long  before  the  fpeeie  of 
Europe  was  doubled  |  this  appeared  froni  the  price 
of  commodides  which  every  where  was  doubled. 

The  Spaniard^  raked  into  the  mines»  icooped 
out  mountains,  invented  machines  to  draw  out 
water,  to  Break  the  ore,  and  (eparate  it ;  aad»  a$ 
they  fported  with  the  liVes  of  the  Indians,  they 
forced  them  to  labour  without  mercy»  ^he  ipecie 
of  Europe  foon  doubled,  and  the  ptx>6t  of  Spain 
diminiOied  in  the  fame  ptoportion ;  they  had  every 
year  the  fame  quantity  of  metal,  which  was  be-^ 
come  by  one  b^lf  lefs  precious. 

In  double  the  time  the  fpeeie  ftill  doubled,  and 
the  profit  flill  ditoinHhed  anotbdr  Mff. 

It  dtmimOied  even  mbre  than  hllf :  1^  us  fee  in 
«liat  manner. 
'    *  To 
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T6  ixe^ftft  tke  gold  ffom  the  mjn^  to  ^ve  It  ?( o  p  « 
tht  ri^fiifite  fmparatioM,  and  to  unpoit  k  ^(ICDqi^'' 
Europe,  mtift  be  stteixkd  i^ch  feme  certain  e<«      -     '' 
pence ;  I  wlH  fuppofe  thk  to  be  i(  i  (0  64.    Wbea 
th^  fpeat  was  ofKre  doubled,   and  ccmkquently 
htcttM  by  one  ha3f  lefs  precious,  the  expence  wjd( 
^  1 16  64.    Thus  the  galopns  which  bfxxa^t  to 
$piin  ilhe  f^HM  quantity  of  gold,  brought  a  timig 
whuifi  really  was  of  lefs  valtie  by  OM  haif,  though 
the  expencep  attemfiog  it  had  been  ooe  haif  higher. 

If  we  pftKeed  doubfing  s(nd  dpublifigi  we  Aall 
iind  in  this  progreflion  |he  c^ufe  of  the  iitkpotenc^ 
<rf  Ae  WfJ^Idi  of  Spain. 

It  is  about  two  hundred  years  fince  they  hm^ 
miAitd  (hctr  Indian  mines.    I  fuppofe  the  qviantity 
of  ipecie  at  prefent  in  the  trading  vfotidjs  to  tiiat 
bdine  t)i$  diicoVery  of  the  Indies,  as  52  is  to  r  ; 
that  is.  It  has  been  doub^  five  times :   in  two 
hundred  years  more  the  fame  quantity  will  be  to 
that  before  the  di^overy,  as  €4  is  to  1 3  that  it,      # 
}t  will  be  doubled  once  more*     Now  at  prefent, 
fifty  {^)  quintal  ot  ore  yield  four,  five,  and  fix  (•)  see 
ounces  of  gold  -,  and  when  it  yidds  oniy  two,  the  Pfe2*"> 
miner  receives  no  more  from  it  than  bis  eKpence^.    ^YH^ 
In  two  hundred  years,  when  the  miner  will  extra^Sb 
only  ^r,  diis  too  will  only  defray  ^s  diarges,i    * 
There  will  then  be  but  little  profit  to  be  drawn 
from  the  gold  mines.    The  fame  reafqnlng  will 
hold  good  of  filver,  except  that  the  working  of 
the  filver  mines  is  ^  little  more  advanta^ys  tha^ 
thofeofgold. 

fiat,  if  miines  Ihould  be  ^fcovered  fo  frukfid  as 
to  give  a  much  greater  profit,  the  more  fruitful  cbey 
will  be,  the  footier  the  profit  will  i^ea^. 

G  2  The 
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Book  The  Portuguefe  in  Brafil  have  found  mines  of 
Cha^^22  gold  fo  rich*,  that  they  muft  neceflarily  very  foon 
make  a  confiderable  diminution  in  the  profits  of 
cbofe  of  Spain,  as  well  as  in  their  own. 

I  have  frequently  heard  people  deplore  the 
bltndnefs  of  the  court  of  France,  who  repulfed 
Chriftopher  Columbus»  when  he  made  the  pro- 
pofal  of  difcorering  the  Indies.  Indeed  they  did, 
though  perhaps  without  defign,  an  ad  of  the 
greateft  wifdom.  ^ain  has  behaved  like  the  foolr 
i(h  king,  who  defired  diat  every  thing  he  touch- 
ed might  be  converted  into  gold,  and  who  was 
obliged  to  beg  of  the  gods  to  put  an  end  to  his 
•mifcry. ' 

The  companies  and  banks  eftablifbed  in  maay 
nations,  have  put  a  finiihing  ftroke  to  the  lower- 
ing of  gold  and  filvcr,  as  a  fign  or  reprefentation 
of  riches  5  for  by  new  fiAions  they  have  multi- 
plied in  fuch  a  manner  the  figns  of  wealth,  that 
t  gold  9tnd  filver  having  this  office  only  in  part,  are 
become  \ek  precious. 

Thus  public  credit  ferves  inftead  of  mines,  and 
din^nifhes  the  profit  which  the  Spaniards  draw 
frpm  theirs. 

True  it  is,  that  the  Dutch  trade  to  the  Eaft- 
Indies  ha$  increafed,  in  fome  meafure,  the  value 
of  the  Spanifh  merchandize ;  for,  as  they  carry 
bullion,  and  give  it  in  exchange  for  the  merchan* 
dizes  of  the  Eaft,  they  eafe  the  Spaniards  of  part 

*  According  to  my  Lord  AnioD,  Europe  receives  e?ery  year 
from  Brafil  two  millions  fterling  in  gold^  which  is  found  in 
iand  at  the  foot  of  the  mountains,  or  in  the  beds  of  rivers. 
When  I  wrote  the  Hccle  ireatife  mentioned  m  the '  firft  note  of 
ihis  'chapter,  the  returns  from  Brafil  were  fiir  from  being  ib 
confiderable  an  objeft  as  they  ate  at  prefent. 

of 
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of  a  commodity,  which  in  Europe  abounds  too  Book 

mwch.  ch^^^' 

And  this  trade,  in  which  Spain  feems  to  be  only 
indiredly  concerned,  is  as  advantageous  to  that 
nation,  as  to  thofe  who  are  direfUy  employed  in 
carrying  it -on. 

From  What  has  been  (aid,  we  may  form  a  judg- 
ment of  the  laft  order  of  the  council  of  Spain, 
which  prohibits  the  making  ufe  of  gold  and  filver 
in  gildings,  and  other  fuperfluities :  a  decree  as  ri^ 
diculous  as  it  would  be  for  the  flates  of  Holland 
lo  prohibit  the  confum'ption  of  fpices. 

My  reafoning  does  not  hold  good  againft  all 
mines ;  thofe  of  Germany  arid  Hungary,  which 
produce  little  more  than  the  expencc  of  working 
them,  are  extremely  ufeful.  They  are  found  in 
the  principal  ftate ;  they  employ  many  thoufand 
men,  who  there  confume  their  Superfluous  com- 
modities ;  and  they  are  properly  a  manufadure 
of  the  country. 

The  mines  of  Germany  and  Hungary  promote 
the  culture   of  land  5    the  working  of  thofe  of    . 
Mexico  and  Peru  deftroys  it.  ' 

The  Indies  and  Spain  are  two  powers  under 
the  fame  mafter ;  but  the  Indies  are  the  principal, 
While  Spain  is  only  an  acceflbry.  It  is  in  vain  for 
politics  to  attempt  to  bring  back  the  principal  to 
the  acceflbry  •,  the  Indies  will  always  draw  Spain 
to  themfelves. 

Of  the .  merchandizes,  to  the  value  of  about 
fifty  millions  of  livres,  annually  fent  to  the  Indies, 
Spain  furnifhes  only  two,  millions  and  a  half :  the 
Indies  trade  for  fifty  millions,  the  Spaniards  for 
two  and  a  half. 

G  3  That 
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Book  t*hfi  mu^  lap  a  bud  kind  of  ricto  which  dc-^ 
Ckf^^'  pends  on  accident^  and  not  on  the  induftry  of  sC 
'*  ^^'  n^lion^  on  the  number  of  hs  iahabitanta,  and  on 
tW  cultivation  of  it>  lands*  The  king  of  ^mn^ 
i¥ho  ittdvci  gicic  fmns  from  his  cuftom-bduic  ai: 
Cadiz,  is  b  this  l^fpeft  only  a  rich  individual  in  a 
ftate  extremely  poor.  Every  thing  pa0a$  hetwcrn 
ftrangers  and  himfelf,  whilb  his  fubje^i  have 
fcaroely  any  dure  in  it  i  this  commerce  is  in4^« 
pendent  both  of  the  good  and  bad  fortune  of  his 
kingdom. 

Were  fon^e  provinces  of  Caftilc  able  to  g^ve  him 
^  a  (um  equal  to  that  of  the  cuftom-bouie  of  Cadiz, 
his  power  would  be  much  greater :  his  riches  Would 
be  the  efie&  of  the  wealth  of  the  cduntry :  thefe 
|Hrovinces  would  animate  all  the  others^  and  they 
irottld  be  all  together  more  capable  of  fupporting 
their  refpeftive  charges :  inftead  of  a  g^reat  tiya* 
iiiry>  he  WQuld  have  a  great  people. 

CHAP.   XXIU. 

1r  T  is  not  for  me  to  decide  the  queftioni  whethef 
^  if  Sp«n  be  not  herielf  able  to  carry  on  the  tra^e 
iftf  the  lodiel,  it  wc^uld  not  be  better  td  leave  it 
i^en  CO  Grangers.  J  will  ohly  &y,  that  it  is  for 
their  advantage  to  load  this  commerce  with  as  few 
obftacleft  as  politics  will  permit.  When  the  ofier- 
chandizes,  which  ieveral  natiitos  iend  to  the  Indies, 
are  i^ery  dear,  the  inhabitants  of  that  country  ^ve 
a  greit  deal  of  their  commodities,  which  is  gpld 
%xA  filmi  for  very  little  of  thofe  of  foreigners : 
the  contrary  to  this  happens  when  they  are  at  a  bn^ 

prices 
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pHce.    It  would  perhaps  be  of  ufe,  that  tbefe  na-  Book 
rions  Ihpuld  underfcll  each  other,  to  the  end  that  f,^'* 
tiie  merchandizes  carried  to  the  Indies  might  hi      ^■'' 
always  che^.    Thefe  are  principles  which  dclerve 
to  be  examine^,  w^out  %)a^iw  t!^  however 
from  other  cpiifiderations  i  the  uktj  of  the  In* 
diet,  t^  advantages  of  one  onljr  cuftraj-koul^ 
the  danger  of  making  gf]W  alterations,  and  the 
fordeen  inconveniencies,  which  are  often  lefs  dan- 
gerous than  thole  M^ch.faqnQf  ))e  forefeen. 
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B  o  o  It    x:xii. 

Of  Lams  iff  reUuioH   tti  the  U/e   of 

Mofu^k 

CHAt».    1. 

^e  Reafon  of  tbeVfe  of  Mme^, 

E  O  P  L  E  who  have  few  merchandizes,  as  ft- 
vages,  and  among  civilized  nations^  thofe 
who  have  only  two  oi*  three  fpecies^  trade 
by  exchange.  Thus  the  caravans  of  Moors  who 
go  to  Tombaftu,  in  the  heart  of  Africa,  have  no 
need  of  money,  for  they  exchange  their  fait  for 
gold.  The  Moor  puts  his  fait  in  a  heap,  and  the 
Negro  his  jduft  in  another  -,  if  theft  is  not  gold 
enough,,  the  Moor  takes  away  fome  of  his  fait,  or 
the  Negro  adds  more  gold,  till  both  parties  are 
agreed. 

But  when  a  nation  traMcs  with  a  great  variety 
of  merchandizes,  money  becomes  neceflary ;  be- 
caufe  a  metal  eafily  carried  from  place  to  place, 
faves  the  great  expences,  which  people  would  be 
obliged  to  be  at^  if  they  always  proceeded  by  ex- 
change* 

As  all  nations  have  reciprocal  wants,  it  frequently 
happens  that  one  is  deflrous  of  a  large  quantity 
bf  the  others  merchandizes,  when  the  latter  will 
have  very  little  of  theirs,  though,  with  refpeft  to 
another  nation»  the  cafe  is  diredly  oppofite.     But 

when 
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when  nations  have  money,  and  proceed  by  buying  fiooic 
and  felling,  thofe  who  take  moft  merchandises,  ^^^', 
pay  the  balance  in  fpecie.     And  there  is  this  dif- 
ference,  that  in  the  cafe  of  buying,  the  trade  car- 
ried on  is  in  proportion  to  the  wants  of  the  nation 
that  has  the  jgreateil  demands;   whilft  in  barter-^     < 
ring,  the  trade  is  only,  according  to  the  wants  of 
thb  nation,  >l<^ho(e  demands  are  the  feweft :  without 
which  the  lattei*  would  be  uhder  an  impoITibility  of 
balancing  its  accounts. 

C  H  A  P.    li. 

Of  the  Nature  of  Money  ^ 

\ji  ON  £  Y  Is  a  fign  which  reprefents  the  va- 
^^  lue  of  all  merchandizes.  Metal  is  taken  for 
this  defign,  as  being  durable  *,  becaufe  it  confumes 
but  little  by  ule;  and  becaufe,  without  being  de- 
ftroycd,  it  is  capable  of  many  divifions,  A  pre*  ' 
clous  metal  has  been  chofen  as  a  Iign,  as  being 
moft  portable.  A  metal  is  moft  proper  for  a  com- 
mon meafurc,  becaufe  it  can  l>e  cafily  reduced  to 
the  fame  ftandard.  Every  ftate  fixes  upon  it  a 
particular  impreflion,  to  the  end  that  the  form 
may  correfpond  with  the  ftandard  and  the  weight, 
^nd  that  both  may  be  known  by  infpeftion  only. 

The  Athenians,  not  having  the  ufe  of  metals, 
made  ufe  of  oxen  f ,  and  the  Romans  of  flieep  : 
but  one  ox  is  not  the  fame  as  another  ox,  in  the 

t 

/ 

*  The  fait  made  ufe  of  for  this  purpofe  in  Abyffinia  has  this 
defe£l,  that  it  is  continually  wading  away. 

t  Herodotosy  in  Clio,  tells  us,  that  the  Lydians  found  out  the 
^  of  coininjg;  money;  the  Greeks  learnt  it  from  them;  the 
Athenian  coin  had  the  impreflion  of  their  ancient  ox.  I  have 
feen  one  of  thofe  pieces  in  the  Earl  of  Pembroke's  cabinet. 

manner 
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Book  matuier  (h^t  one  piece  of  metal  may  be  the  iatn^ 

•  *  As  ijjecie  is  the  flgii  of  the  value  of  iper<;han- 
dizes,  paper  is  the  fign  of  the  yalye  of  fpecie ; 
andr^hen  it  is  of  the  ij^ht  fort,  it  reprcfents  thi? 
value  io  fuch  a  manner,  that  as  to  the  efiefts  pror 
duced  by  it,  there  is  not  the  lead  difii^rence. 

In  the  fame  manner,  as  money  is  the  fign  am) 
rieprefentative  of  a  thing,  every  thing  is  a  f^n  ^nd 
reprefentative  of  money  ^  and  the  ftate  is  in  a  prp{^ 
perous  condition,  when,  on  the  one  hand,  money 
perfeftly  reprefent;  ^I  things  ^  a|id»  on  the  other,  all 
things  perfectly  reprefent  money,,  and  are  recipro^ 
cally  the  fign  of  each  other  (  that  is,  when  they 
have  fuch  a  tjelative  value,  th^t  we  nuy  l^i^p .  thf 
on;  as  foon  as  we  have  the  other.  This  v^wf 
happens  in  any  other  than  a  modera$e  goyernqnieot^i 
nor  f^Q^s  ;t  ^w^ys  happen  ^here  :  for  e|:an)p]ie,  if 
the  l%ws  favwr  iiie  diihoneft  /debtor,  |iis  effedU 
gre  Bp  longer  a  reprefentative  of  fign  qf  money. 
With  regard  to  a  defpotic  government^  it  wchjI^^  he 
9  prodigy^  did  things  there  rcprsfent  their  ligp. 
Tyranoy  and  dfilrui^  make  ^very  ppc  jtnury  *  their 
jp^cie :  things  %re  not  (here  then  the  npreiem^ye 
Qf  money. 

j;.egi(l&tOfs  have  ibmetinjcs  h9d  the.^rt^  jiqt  qnly 

tfi  m^e  things,  in  the^r  owp  nauire,  the  jepifc^n- 

(ative  cf  (ftcit^  but  to  convert  tbe^i  even  into 

fy^cvh  iiikc.the  current  coip.    Cjefer,  whjcn  he  was 

(•)  Caefiur  (^)  dictator,  permitted  debtors  to  give  their  lands 

S/S£'  ^  9^y*l^^^  ^^  *^*^  <:iedi««>  At  thl^  ipiioe  they 

book  3* 

*  It  M  an  ancient  euAoin  in  Algiers,  for  tlie^ailMr  of  a  laftily 

to  hav«  a  tpeaiiire  concealed  in  Ae  earth.  1^.  ^  ihg  ^wgdtm 

9f  Allien  hy  legfer  ffe  faj]^. 

were 


were  worlK  before  the  tivil  war.     (**)  Tiberius  br-  B  o  o  it 
dtrcd,  that  thofc  who  (Jtfi«d  flpeck  fliould  have  it  q^^' 
from  the  public  treaCury,  gn  bioding  over  their  (b)  Tadl 
land  to  double  the  value.     Under  Casfar,  the  lands  ^*»  ^^*  ^* 
were  the  moocy  which  i>iyed  all  debfs :  x^t^tt  Ti- 
berius, ten  thou&nd  fefterces  in  land  becatpe  v 
curreQt  ittQoey,  equ^l  to  five  thoufand  f4fterc»  ia 
fil?er,. 

The  magna  ch»td  of  Engl«od  provides  againft 
the  feisdqg  the  )and9  Ot  revenues  of  a  debtor,  when 
bis  tnov(9bIc  or  perfona)  goods  are  fuiSdent  to  f»y^ 
and  he  i$  wilUfig  to  give  them  up  to  his  creditors  : 
thus  all  the  goods  of  an  Eogli.'^mao  i«;ird«nted 
money. 

The  laws  of  the  Gerimm  a>nftituted  money  a 

latisfa^on  for  the  uijucies  that  were  committedi  and 
for  the  fuflbijig;  due  to  guUr.  But  as  there  w«>  but 
^  kik  fpecie  in  the  cpuntry,  they  again  ?onfti-* 
tutd  this  money  to  be  paid  in  goods  or  qhattel$« 
Thi$  we  iipd  appointed  in  a  Saxon  law,  with  cer^ 
tain  itgnlations  Tutcabie  ^4d»e  eafe  and  conv^ni^ 
coce  of  the  icveral  ranks  pf  peopjb.     At  firft  (^)  («)  The 
the  law  declared  the  value  of  a  fo«  in  cattle  i  the  i^'^f 
Ibu  of  two  trcmifcs  apfwertd  to  an  ox  of  twelve  om,  chap. 
months,  or  to  an  ewe  with  her  Iambi  that  ofi^* 
three  ticmi&s,  was  worth  an  ox  i^  fixteen  months* 
Widi  theie  people  money  became  cattle,  goods, 
and  merchandize ;  and  theie  again  became  money. 
Money  is  not  only  a  Cgn  of  things ;   it  is  alfo 
a  fign  and  reprefentative  <^  money,  a«  we  (ball  lee 
in  the  chapter  on  exchange* 
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CHAP.    III. 

Of  ideal  Money. 

Book  T^HERE  is  both  real  and  ideal  ifidney.  Ci- 
XXII.  A  vilized  nations  generally  make  ufe  of  ideal 
^*  ^'  money  only,  becaufe  they  have  converted  their  real 
money  into  ideal.  At  firfl,  their  real  money  was 
fofne  metal  of  a  certain  weight  and  ftandard  :  buc 
fbon  difhonefty  or  want  made  them  retrench  a  part 
of  the  metal  from  every  piece  of  money,  to  which 
they  left  the  fame  name ;  for  example,  from  a  livrc 
at  a  pound  weight  they  took  half  the  filver,  and  ftill 
continued  to  call  it  a  livre ;  the  piece  which  was  the 
twentieth  part  of  a  pound  of  filver,  they  continued 
to  call  a  fou,  though  it  is  no  more  the  twentieth 
part  of  this  pound  of  filver.  By  this  method  the 
livre  is  an  ideal  livre,  and  .the  fou  an  ideal  fou. 
Thus  of  the  other  fubdivifions ;  and  fo  far  may 
this  be  carried,  that  what  we  call  a  livre,  fhall 
be  only  a  fmall  part  of  the  original  livre  or  pound, 
which  renders  it  ftill  more  ideal.  It  may  even 
happen,  that  we  have  no  piece  of  money  of  the 
precife  value  of  a  livre,  nor  any  piece  exadlly 
worth  a  fou  : .  then  the  livre  and  the  fou  will  be 
-  purely  ideal.  They  may  give  to  any  piece  of 
money  the  denomination  of  as  many  livres  and  as 
many  fous  as  they  pleafe ;  the  variation  may  be 
continual ;  becaufe  it  is  as  eafy  to  give  another 
name  to  a  thing,  as  it  is  difficult  to  change  the 
thing  itfelf. 

To  take  away  the  fource  of  this  abufe,  it  would 
be  an  excellent  law  for  all  countries,  who  are  de« 
firous  of  making  commerce  flourilh,  to  ordain, 

that 
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that  none  but  real  money  fhould  be  current ;  and»  B  o  o  ic 
to  prevent  any  methods  from  being  taken,  to  ren-  ^?^^^^' 

J     •.  -J     1  Chap.  4, 

der  It  ideal.  and  j. 

Nothing  ought  to  be  fo  exempt  from  variation, 
as  that  which  is  the  common  meafure  of  all. 

Trade  is  in  its  own  nature  extrem<?}y  uncertain : 
and  it  is  ^  great  evil  to  add  a  new  uncertainty  to 
that  which  is  founded  on  the  nature  of  the  tbin^. 

C  H  A  P.    IV, 

Of  the  Sluantity  of  Gold  and  Silver. 

\7C7'HILE  civilized  nations  are  the  miftrefles 
^^  of  the  world,  gold  and  filver,  whether  they 
draw  it  from  amongft  themfelves,  or  fetch  it  from 
the  mines,  muft  increafe  every  day.  On  the  con- 
trary, it  diihinifhes  when  barbarous  nations  prevaij. 
We  know  how  great  was  the  fcarcity  of  thefc  me- 
Itajs,  when  the  Goths  and  Vandals  on  the  one  fide, 
and  on  the  other  the  Saracens  and  Tartars,  broke 
in  like  a  toire.nt  oi)  the  c^vili:^ed  world* 

CHAP.     V. 

^e  fami  SubjeB  continued. 

'T^  HE  bullion  drawn  from  the  American  mines, 
•*-  imported  into  Europe,  and  from  thence  fept 
to  the  Eaft,  has  greatly  promoted  the  navigation  of 
^he  European  nations  \  for  it  is  a  merchwdize  which 
Europe  receives  in  exchange  ftom  A;nerica,  and 
vhich  (he  fend3  i^  e;Kchange  to  .tjhe  Indies.  A  pro- 
digious quantity  of  gold  and  filver  is  therefore  a^ 
advantage,  when  we  x:onfider  thcfe  metals  as  a  mer- 
chandize :  but  it  is  otfeerwjife,  wljicn  wp  confider  tl]icm 
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cbtM'.  **^"^  <lu»li^  49  a  fit"**  <^^ich  is  chiefly  fbotided  on 

their  fbarcity. 

Befbrfc  the  drfl  ^tinlc  «rar,  eofypei-  nm  to  fU- 

(*)  See     ver  aS  iC)  ^^6  tb  I*  J  it  i*  «  fJTefent  iwarljr  as  73 

ofth""  **''  *  ^^^  ^  *•    ^*"  **  pi-dpottibh  fhaU  be 
book.      8)$  it  m$  fbrtfleH^,  fittr^f  \i^iil  better  petform  it; 
Ot^ft  a|  a  fign. 

G  H  A  P.    VI. 

(^ter  the  Qn^u^  cf  tb(  Ihd/fs, 

C)Hift.of/*J.  ARCILASSO  iirfbtftrt  u^O,  that  in  Spain, 

Ae  Civil  V*  ^f(gf  ^  ortrtjodt  of  dw  Indies,  the  mtercft, 

the*SpMi-  ^Wch  V?aS  at  tftfi  ^  fn»/.  feH  to  ftvt,    This  *« 

ardi  in  the  i^  (^eccflSify  cotiftquctn^.    A  grejtt  qoanthy  of  fpc- 

d£?"^"*  citt  being  ill  cJf  a  ft»4den  btopght  into  Europe, 

ittUch  fewer  jJetrotts  had  need  of  money.     The 

price  of  ail  things  incrrafed,  white  the  Valiie  of 

money   ditninifiied ;    the   proportion    wa^    then 

broken,  and  all  the  old  debts  w^re  difcharged. 

We  may  recoIlp&  the  titfte  of  the  Syftem  f  \  when 

every  thirig  was  at  a  h*^  pric^<  except  fpecie. 

Thofe  who  had  money  after  the  conque(t  of  the 

Itvdies,  were  obHged  to  lower  the  price  or  hire  of 

iheif  ^merchandize }  that  is,  in  othef  words,  their 

ICTcIu 

From  this  time  they  tftrfe  unafbte  to  Wng  in- 
tereft  to  its  ancient  ft^dard,  becai/fe  the  qdantity 
of  fpecie  bfOtigiht  to  £qnape  tras  bec^n  anmiaHy 

*  Supppfifig  a  viiric  er  ei|^t  wmtmm  ^  Uvtr  te  bs  ^tm$h 
ferty-ninp  livres»  an4  copper  twenty  fols  ptr  poand. 
f  In  France,  'Mr.  LawS  pfojeA  Wti  Ciitl^d  by  this  natne. 

increafing. 
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iacreafirif;.  ^elides,  ai  the  public  Funds  oF  Ibihe  ^  o  o « 
ftatcs,  founded  on  riches  procured  by  commerce,  r?^^^* 
gave  but  a  very  finall  ititereft.  It  became  necefiary  ^* 

for  the  contraAs  6f  individuals  to  be  regulated 
hj  theffe.  tn  fliort,  the  courfe  of  exchange  having 
rifndered  the  conveying  oF  fpeciie  iVom  one  coun* 
try  to  another  relrharkably  eafy,  money  cannot 
he  fcarce  in  a  place  where  they  xtiay  be  fo  readily 
iuppiied  with  it,  by  thofe  who  have  it  in  plenty. 

c  fa[  A  t>.  vn. 

Um>  the  Price  of  Unngi  is  fixi  in  the  Fariation 

^  (be  £^  if  Ricies^ 

\X  6  N  £  1^  is  the  price  of  merchandizes  or  ma* 
^^  nufodures.  But  how  fhall  we  fU  this  price  ? 
or  in  other  words,  by  what  piece  of  money  is 
every  thing  to  be  reprefented  P 

If  we  compare  the  mafs  of  gold  and  iilver  in  the 
whole  world,  wkH  the  quaniily  df  merchandizes 
therein  contained,  it  k  otniirh^  tiiat  t^try  commo^ 
dity  or  mepchaodiiie  in  particiilar,  may  be  com- 
pared to  a  certain  portion  of  the  intire  mafs  of 
gold  and  (ilv^^     As  the  total  of  the  one  is  to  the 
total  of  the  dtlier,  fo  part  of  the  one  will  be  to 
part  of  th6  other.    Let  us  fuppo(e,  that  there  is 
only  one"  commbdity  or  merchandize  in  the  World, 
or  only  one  to  be  purchafed,  and  that  this  is  di^ 
vifiUe  like  money :   a  part  of  this  merchandize 
will  anf^er  to  a  pah  of  the  mafs  of  gold  and  fri- 
ver  I  the  kalf  of  the  total  dP  the  one,  to  the  half 
of  the  total  of  xkt  Other  i  the  tenth,  the  hundreth, 
the  thou&nd  p^  of  the  0Qe»  to  the  tenth,  the 
hundreth,  the  t}]«>uian4;h  pan  of  the  pther*    Mm 

3  ^ 
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Book  as  that  which  conftitutes  property  amongft  man'* 
XXI  r.    j^jj^j  J  J  j^Q^  ^  ^^  Qjjc^  j^  ^^jg  .   3jjj  ^j  jj^g  metals 

• '  or  money,  which  are  the  fign  of  property,  are  not 
all  in  trade  at  the  fame  time;  the  price  is  fixed 
in  the  compound  ratio  of  the  total  of  things  with 
the  total  of  figns,  and  that  of  the  total  of  things 
in  trade  with  the  totat  of  figns  in  trade  alfb  : 
and  ^s  the  things  which  are  not  in  trade  to-day 
may  be  in  (rade  to-morrow,  and  the  figns  not 
now  in  trade  may  enter  into  trade  at  the  fame 
time,  the  eftablifhrpcnt  pf  .the  price  of  things  fun- 
damentally (lepends  on  the  proportion  of  the  total 
of  things  to  ^e  total  of  (igns^ 

Thus  the  prince  or  the  aiagiftrate  can  no  mor« 

af(:ertain  the  value  of  merchandizes,  than  he  caii 

eftablifh  by  a  decree,  that  the  relation  i  has  tQ 

(0  ^ift^ry  10,  is  equal  to  that  of  i  to  20.     Julian's  (0  low- 

pburth     ^""8  ^^^  P"^^  ^^  provifions  at  Antioch^^  •  was  the 
Jby  Socr».  caufe  of  a  Qioft  terrible  famine. 

MS,  lib,  2. 

CH  A  P.     VIIL 

fTbe  fame  Sul^eSl  ^ntinued. 

TH  p  negroes  on  the  coaft  of  Africa  have  a 
fign  of  value  without  money.     It  is  a  fign 
merely  ideal,  founded  on  the  degree  of  efteem 
which  they  fi^c  in  their  minds  for  every  merchan- 
dize, in  proportion  to  the  need  they  have  of  it.    A 
certain  coninjodity  or  mcrchandze  is  worth  three 
macoutes ;   another,   fix  macoutes ';    another,  ten 
.  macoutes ;   that  i^^  as  if  they  faid  limply  three, 
fix,  and  ten.     The  pr;c;e  is  formed '  by  a  compa- 
rifon  of  all  merchandizes  with  each  .other.     They 
have  therefore  no  particular  money  ;  but  each  kind 
pf  merchandise  is  mopey  to  the  other. 

•  •      .  .  "Let 
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Let  us  for  a  moment  transfer  to  ourielves  this  Book 
manner  of  valuing  things,  and  join  it  with  ours :   XXII. 
all  the  merchandises  and  goods  in  the  world,  or      ^'  * 
elfe  all  the   merchandizes  or   manufa&ures  of  a 
ftate,  particularly  confidered  as  ieparate  from  all 
others,  would  be  worth  a  certain  number  of  ma- 
coutes ;   and,  dividing '  the  money  of  this   ftate 
into  as  many  parts  as  there  are  macoutes,  one 
part  of  this  divifion  of  money  will  be*  the  fign  of 
a  macoute* 

If  we  fuppofe  the  quantity  of  fpecie  in  a  ftate 
doubled,  it  Will  be  neceflary  to  double  the  fpecie 
in  the  macoute  \  but  if,  in  doubling  the  ({)cci^> 
you  double  alfo  the  niacoute,  the  proportion  will 
remain  the  fame  as  before  the  doubling  of  either. 

If  lince  the  difcovery  of  the  Indies,  gpld  and 
filver  have  increafed  in  Europe  in  the  proportion  of 
I  to  20,  the  price  of  provifions  and  merchandize! 
muft  have  been  inhanced  in  proportion  of  i  to 
20.  But  if,  on  the  other  hand,  the  number  of 
merchandizes  has  increafed  as  i  to  2,  it  nccefla- 
rily  follows,  that  the  price  of  thefe  merchandizes 
and  provifions,  having  been  raifed  in  proportion  of 
I  to  20,  and  fallen  in  proportion  of  i  to  2,  i( 
neceflarily  follows,  I  fay,  that  the  proportioo  is 
only  as  I  to  lo. 

The  quantity  of  goods  and  merchandizes  in« 
creafes  by  an  augmentation  of  commerce,  the  |iugi> 
mentation  of  commerce  by  an  augmentation  of 
the  fpecie  which  fucceflively  arrives,  and  by  new 
communications  with  frelh*difcovered  countries 
and  feas,  which  furnifli  us  with  new  com|Ao4Hics 
an^  new  merchandizes. 

Vqi..  U,  H     .         CHAP. 
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G  H  A  P.    IX. 

Of  the  relative  Scarcity  of  Gold  and  Si  her. 

Book  IQ  E  SID  E  S  the  pofitivc  plenty  and  fcarcity  of 
Cha    Q  SP^^  ^^^  filvcr,  there  is  ftill  a  relative  abun* 

and  10.    dance  and  a  relative  fcarcity  of  one  of  thefe  metals 
compared  to  the  other. 

The  avaricious   hoard  up  their  gold  and  filver, 

for  as  they  do  not  care  to  fpend,  they  are  fond  of 

figns  that  are  not  fubjeft  to  decay.     They  prefer 

gold  to  fiiver,  becaufe  as  they  are  always  afraid  of 

lofing,  they  can  beft  conceal  that  which  takes  up 

the  lead  room.     Gold  therefore  difappears  when 

^         there  is  plenty  of  fiiver,  by  reafon  that  every  one 

'  has  fome  to  conceal ;    it  appears  again  when  fiiver 

is  fcarce,  becaufe  they  are  obliged  to  draw  it  from 

'  its  confinement. 

It  is  then  a  rule :  that  gold  is  common  when  fil* 
•  vet  is  fcarcc,  and  gold  is  fcarce  when  fiiver  is  com- 
mon.    This  lets  us  fee  the  difference  between  their 
relative  and  their  real  abundance  and  fcarcity  :   of 
which  I  fhall  prefently  (peak  more  at  large. 

,       '  -       C  H  A  P.     X. 

.    .       Of  Exchange. 

TH  E   relative  abundance  and  fcarcity  of  ^- 
cie  in  different  countries,  forms  what  is  called  ] 
the  courfe  of  exchange. 

Exchange  is  a  fixing  of  the  aftual  and  momen* 
tary  value  of  money. 

Silver,  as  a  metal,  has  a  value  like  all  other  mer- 
chandizes, and  an  additional  value  as  it  is  capable 
♦'  ^  •  of 
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of  becoming  the  fign  of  other  merchandizes.  If  Boo.i: 
it  were  bo  more  than  ,^  mere  merchandize,  U^^^^^- 
woujd  lofe  much  of  its  value,       ;     ,  .  ' 

Silver,  as  money,  has  a  valuc»  which  the  prince 
in  fome  refpe<5tis  can  .f|x,  a^d  ip  others  he  cannot. 

!•  The  prince  eftablijfhps  a  prpppftipp  between  [a 
quantity  of  filver  as  metal,. and  the  fame  quantity 
as  money. ..  2.  He, fixes  the  proportion  Between  the 
feveral  metals  madfe  ufc  of  as  money,  ^vHe  eft^- 
blilhes  the  -weight,  and  ftandard  of  every  piece  pf  . 
money.  In  -fine,  4^  he  gives  to  ^eyeiy  pipce  tKi^t 
ideal  value,  of  wjiichj  have  fpokep.  '}  (haU  cjijl 
the  value  0^. money  in  thefcfour  refp^i^^  \t%  poj^tive 
value^  becaufe  it  may  be  fixed  by-law,  ,» 

The  coin  of  every  fl;ate  .has,  befidcs  tjbis,,a  nlatiii/e 
val\ie,  as  it  i^  compared  with  the  money  of  otHer 
countries.  This  relative  value  is  cftahlifhed  by  the 
exchange  -, .  and  greatly  depends  orji.  its  pojfitive  va- 
lue. ..^  It  is  fixed  by  the  general  opinion  qf  the 
merchants,  never  by  the  decrees  of  the  prince  \ 
becaufe  it  is  fubje<3t  to  inceffant  vviations,  ai?d 
depends  on  a  thoufand  accidents.  .   , 

The  feveral  nations,  in  fixing  this  relative  yj^Iup, 
are  chiefly  guided  by  th^^t  which  has  the  greatefb 
quantity  of  fpecie.  If  fte  has  as  muqh  fpecie  as  9II 
the  others  together,  it  is  then  nioft  prpper  for  the 
others  to  regulate  theirs  by  her  ftand^d  \  and  the 
regulation  between  all  the  others  will  pretty  near- 
ly agree  with-  ;he  regulation  made  with  this  prin- 
cipal nation* 

In  the  adlual  ftate  of  the  globe,  *  Holland  is 

•  Tlie  Dutch  reguktfe  Ae  feccharigefof  atmoft  all  Europe,  'by 
a  kind.of.determiQatioo^sunoqgfr  tkenaielves,.in.ai  JDanner  moft 
agreeable  tp  their  oncn  ijatexcft^,  .  .  „    . 

H  2  the 
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Book  the  nation  we  are  fpeaking  of.    Let  us  escamine 
XXII.   (he  courfe  of  exchange  with  relation  to  her. 
CJup.  lo.     ^j^^y  j^^^^^  .j^  Holland,  a  piece  of  money  called 

a  florin,  worth  twenty  fous,  or  forty  half-fous  or 
gros.    But,  to  render  our  ideas  as  fimple  as  pof- 
fible,  let  us  imagine  that  they  have  not  any  fuch 
piece  of  money  in  Holland  as  a  florin,  and  chat 
they  have  no  other  but  the  gros :  a  man  who 
ihould  have  a  thoufand  florins,  would  have  forty 
thoufand  gros  i  and  So  of  the  reft.     Now  the  ex- 
change with  Holland  is  determined  by  our  know- 
ing how  many  gros  every  piece, of  money  in  other 
countries  is  worth  \  and  as  the  French  commonly 
reckon  by  a  crown  of  three  livres,  the  exchange 
makes  it  neceflary  for  them  to  know  how  many, 
gros  are  contained  in  a  crown  of  three  livres.    If 
the  courfe  of  exchange  is  at  fifty*four,  a  crown  of 
three  livres  will  be  worth  fifty-four  gros  ;  if  it  is  at 
fixty,  it  will  be  worth  fixty  gros*   If  filver  is  fcarce 
in  France,  a  crown  of  three  livres  will  be  worth  more 
gros  ;  if  plentiful,  it  will  be  worth  lefs. 

This  fcarcity  or  plenty,  from  whence  refults  the 
mutability  of  the  courfe  of  exchange,  is  not  the  real, 
but  a  relative  fcarcity  or  plenty.  For  example  i 
when  France  has  greater  occafion  for  funds  in  Hol- 
land, than  the  Dutch  of  having  fiinds  in  France, 
fpecie  is  faid  to  be  common  in  France,  and  fcarce 
in^  England  (  and  vice  verfa. 

I^et  us  fuppofe  that  the  courfe  of  exchange  with 

Holland  is  at  fifty-four.    If  Fnuice  and  Holland 

'  compofed  only  one  city,  they  woyld  aft  as  we  do 

when  we  give  change  for  a  crown :  the  French- 

.  man  would  take  three  livres  out  of  his  pocket,  and 

the  Dutchman  fifty^ibiir  grot  iiom  Us.    But  as 

there 
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there  is  fome  diflance  between  Paris  and  Amfter-  Book 
daniy  it  is  neceflary  that  he,  who  for  my  crown  of  ^^^^* 
three  livre$^gives  me  fifty*four  gros,  which  he  has  *^' '°' 
m  Holland,  (hould  give  me  a  bill  of  exchange  for 
fifty-four  gros  payable  iii  Holland.  The  fifty-four 
gros  is  not  the  thing  in  queftion;  but  a  bill  for 
that  fum.  Thus,  in  order  to  judge  of  the  *  fear- 
dcy  or  plenty  of  Ipecie,  we  mtift  know  if  there  are 
in  France  more  bills  of  fifty-four  gros  drawn  upon 
Holland,  than  there  are  crowns  drawn  upon  Prance. 
If  there  are  more  bills  from  Holland,  than  there 
are  £rom  France,  fpecie  it  fcarce  in  France,  and 
common  in  Holland  ;  it  then  becomes  neceflary 
that  the  exchange  ihould  rife,  and  that  they  give 
for  my  crown  more  than  fifty-four  gros ;  otherwife 
I  will  not  part  with  it ;  and  vice  ver/a. 

Thus  the  various  turns  in  the  courfe  of  exchange 
form  an  account  of  debtor  and  creditor,  which  muft 
be  frequently  fettled  i  and  wfiich  the  ftate  in  debt 
can  no  more  difcharge  by  exchange,  than  an  indi- 
vidual can  pay  a  debt  by  giving  change  for  a  piece 
offilver. 

We  will  fuppofe  that  there  are  but  three  ftates  in 
the  world,  France,  Spain,  and  Holland ;  that  fe-  , 
veral  individuals  id  Spain  are  indebted  to  France 
to  the  value  of  one  hundred  thoufand  marks  of 
filver  ;  and  that  ieveral  individuals  of  France  owe 
in  Spain  one  hundred  and  ten  thoufand  marks  ; 
now,  if  fome  circumftance  both  in  Spain  and 
France  fhould  caufe  each  to  withdraw  his  fpecie, 
what  will  then  be  the  courfe  of  exchange  ?  Thefe 
two  nations  will  reciprocally  acquit  each  other  of 

*  There  is  mttch  fpecie  in  a  place,  when  there  is  more  fpecie 
thaa  paper ;  there  it  Uttle,  when  there  it  more  paper  than  fpede* 

H  3  an 
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Bo o  K  an  hundred  thoufand  marks ;   but  France  will  ftilt 
XXII.    ^^g  ^gj^  thoufand  mafks  in  Spain,  and  the  Spa- 

'  niards  will  ftill  have  bills  upon  France,  to  the  va* 
lue  of  ten  thoufand  marks  |  while  France  will  have 
none  at  all  upon  Spain. 

But  if  Holland  was  in  a  contrary  fituation  with 
refpecl  to  France,  and  in  order  to  balance  the  ac- 
count muft  pay  her  ten  thoufapd  marks,  the  French 
would  have  two  ways  of  paying  the  Spaniards  % 
cither  by  giving  their  creditors  in  Spain  bills  for 
ten  thoufand  marks  upon  their  <lebtors  in  Holland, 
Or  elfe  by  fending  fpecie  to  the  value  of  ten  thou- 
fand marks  to  Spain. 

From  hence  it  follows,  that  when  a  ftate  has  oc-^ 
cafion  to  remit  a  fum  of  money  into  another  coun- 
try, it  is  indifferent,  in  the  nature  of  the  thing, 
whether  fpecie  be  conveyed  thither,  or  they  take 
bills  of  exchange.     The  advantage  or  difadvan- 
tage  of  thefe  two  methods  folely  depends  on  aftual 
circumftances.    We  muft  enquire  which  will  yield 
moft  gros  in  Holland,  money  carried  thither  in 
fpecie,  or  a  bill. upon  Holland  for  the  like  fum  *. 
When  money  of  the  fame  ftandard  and  weight 
in  France  yields  money  of  the  fame  ftandard  and 
weight  in  Holland,  we  fay  that  the  exchange  is  at 
(*)  ttt      par.     In  the  aftual  ftatc  of  Ipecie  («),  the  par  is 
^744*       nearly  at  fifty-four  gros  to  the  crown.     When  the 
exchange  is  above  fifty- four  gros,  we  fay  it  is  high : 
when  beneath,  we  fay  it  is  low. 

In  order  to  know  the  lofs  and  gain  of  a  ftate, 
in  a  particular  fituation  of  exchange,  it  muft  be 
confidered  as  debtor  and  creditor,  as  buyer  and 
ieller.     When  the  exchange  is  below  par,  it  lofet 

^      •  With  the  expence  of  carriage  and  infurance  dedufled. 

as 
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as  a  debtor,  and  gains  as  a  creditor ;   it  lofes  as  a  Book 
buyer,    and  gains  as  a  feller.     It  is  obvious  it  ^?^^^^' 
lofes  as  debtor :    fuppofe,    for  example,    France  ^  *^'  '^' 
owes  lioUand  a  certain  number  of  gros,  the  fewer 
gros  there  are  in  a  crown,  the  more  crowns  (he  has 
to  pay.    On  the  contrary,  if  France  is  creditor  for 
a  certain  number  of  gros,  the  lefs  number  of  gros 
there  are  in  a  crown,  the  more  crowns  fhe  will  re- 
ceive.   The  ftate  lofes  aifo  as  buyer;   for,  there 
muft  be  the  fame  number  of  gros,  to  purchafe  the 
iame  quantity  of   merchandizes;   and  while  the 
change  is  low,  every  French  crown  is  worth  fewer 
gros.     For  the  <fame  reafon  the  date  gains  as  a 
feller :  I  fell  my  merchandize  in  Holland  for  a  cer- 
tain number  of  gros  •,  I  receive  then  more  crowns 
in  France,  when  for  every  fifty  gros  I  receive  a 
crown,  than  I  fhould  do  if  I  received  only  the  fame 
crown  for  every  fifty-foUr.     The  contrary  to  this 
takes  place  in  die  other  ftate.     If  the  Dutch  are  in-  * 

debted  a  certain  number  of  crowns  to  France,  they 
will  gain  ;  if  this  money  is  owing  to  them,  they 
will  lofe ;  if  they  fell,  they  lofe ;  and  if  they  buy, 
they  gain. 

It  is  proper  to  purfue  this  fomething  farther. 
When  the  exchange  is  below  par ;  for  example,  if 
it  be  at  fifty  ihftead  of  fifty-four,  it  fhould  follow, 
that  France,  on  fending  bills  of  exchange  to  Hol- 
land for  fifty- four  thoufand  crowns,  could  buy  mer- 
chandizes only  to  the  value  of  fifty  thoufand ;  and 
that,  on  the  other  hand,  the  Dutch  fending  the  value 
of  fifty- thpufand  crowns  to  France,  might  buy  fifty- 
four  thoufand,  which  makes  a  difference  of  ~ ;  that 
is,  a  lofs  to  France  of  more  than  y ;  fo  that  France 
would  be  oUiged  to  fend  to  Holland  y  n^ore  in  fpe-* 

H  4  cie 
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B  6  0  It  cie  or  merchandize,  than  (he  would  do  was  the  tJt^ 
^^11*    change  at  par.    And  as  the  nrifchkf  muft  conftant^ 
P'  *®*  ly  increafe,  bccaufc  a  debt  of  this  kind  would  bring 
the  exchange  ftill  lower,  Ftance  would  in  the  end 
be  ruined.     It  feems,  I  fay,  as  if  thi$  ihould  cer- 
tainly follow ;  and  yet  it  does  not,  becaufe  of  the 

(^)  See     principle  which  I  have  (^)  elfeWhere  eftablifhed; 

book  2n.  ^bich  is,  that  ftates  conftahtly  lean  towards  a  bal- 
^*  ^'*  lance,  in  order  to  preferve  their  independency.  Thus 
they  borrow  ofily  in  proportion  to  their  ability  to 
pay,  and  meafure  their  buying  by  what  they  fell : 
and  taking  the  example  from  above,  if  the  ex- 
change falls  in  France  from  fifty-four  to  fifty ^  the 
Dutch  who  buy  merchandizes  in  France  to  the 
value  of  a  thoufand  crowns,  for  which  they  ufed 
to  pay  fifty-four  thoufand  gros*  would  now  pay 
oAly  fifty  thoufand,  if  the  French  would  confent 
to  it.    But  the  merchandize  of  France  will  rife 
infenfibly,  and  the  profit  will  be  fliared  between 
the  French  and  the  Dutch ;  for  when  a  merchant 
can  gain,  he  eafily  (hares  his  profit :   there  arifes 
then  a  communication  of  profit  between  the  French 
and  the  Dutch.    In  the  fame  manner  the  French, 
who  bought  merchandizes  of  Holland  for  fifty- 
four  thoufand  gros,  and  who,  when  the  exchange 
was  at  fifty- four,  paid  for  them  a  thoufand  crowns, 
will  be  obliged  to  add  y  more  in  French  crowns  to 
buy  the  fame  merchandizes.    But  the  French  mer- 
chant being  fenfible  of  the  lofs  he  fuffers,  will 
take  uplefs  of  the  merchandize  of  Holland.     The 
French  and  the  Dutch  merchant  will  then  be  both 
lofers,  the  ftate  will  infenfibly  fall  into  a  balance, 
and  the  lowering  of  the  exchange  will  not  be  at- 
tended with  all  thole  inconveniencies  which  we  had 
reafon  to  fear.  A 
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A  merchant  may  fend  his  ftock  into  a  foreign  Boos 
country,  when  the  exchange  is  below  par,  without  p^^'* 
injuring  bis  fortune ;  becaufe,  when  it  returns,  he 
recovers  what  he  had  loft  i   but  a  prince,  who 
fends  only  fpecie  into  a  foreign  country,  which 
never  can  return^  is  always  a  lofen 

When  the  merchants  have  great  dealings  in  any 
country,  the  exchange  there  infallibly  rifes.  This 
{Proceeds  from  their  entering  into  many  engage- 
ments, buying  great  quantides  of  merchandizes^ 
and  drawing  upon  foreign  countries  to  pay  for 
them. 

A  prince  may  amafs  great  wealth  in  his  domi- 
nions, and  yet  fpecie  may  be  really  fcarce,  and  re* 
latively  common  i  for  inftance,  if  this  ftate  is 
indebted  for  many  merchandizes  to  a  foreign  coun- 
try)  the  exchange  will  be  low,  though  fpecie  be 
fcarce. 

The  exchange  of  all  places  conftantly  tends  to 
a  certain  proportion,  and  that  in  the  very  nature  of 
things.  If  the  courfe  of  exchange  from  Ireland  to 
England  is  below  par,  and  that  of  England  to  Hoi* 
land  is  alfo  under  par,  that  of  Ireland  to  Holland 
will  be  ftill  lower ;  that  is,  in  the  compound  ratio 
of  that  of  Ireland  to  England,  and  that  of  Eng- 
land to  Holland :  for  a  Dutch  merchant,  who  can 
have  his  fpecie  indiredly  from  Ireland,  by  the 
way  of  England,  will  not  chufe  to  pay  dearer,  by 
having  it  the  dired  way.  This,  I  fay,  ought  na- 
turally to  be  the  cafe  :  but,  however,  it  is  not  ex« 
adUy  fo}  there  are  always  circumftances  which 
vary  thefe  things  %  and  the  difierent  profit  of  draw- 
ing by  one  place,  or  of  drawing  by  another,  con- 
ftitutes   the  particular  art  and  dexterity  of  thd 

bankers. 
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Book  bankers,  which  does  not  belong  co  the  pre&nt 

When  a  ftatc  raifcs  its  fpecie,  for  infliance,  when 
it  gives  the  name  of  fix  livres,  or  two  crowns,  to 
what  was  before  called  three  livres,  or  one  crowji, 
this  new  denomination,  which  adds  nothing  real  to 
thie  crown,  ought  not  to  procure  a  fingle  gros  more 
by  the  exchange.  We  ought  only  to  have  for  the 
two  new  crowns,  the  fame  number  of  gros  which 
we  before  received  for  the  old  one.  If  this  does 
not  happen,  it  muft  not  be  imputed  as  an  effed  of 
the  regulation  itfelf ;  but  to  the  novelty  and  fud- 
dennels  of  the  affair.  The  exchange  adheres  to 
what  is  already  eftabliflied,  and  is  not  altered  till 
after  a  certain  time. 

When, a  ftate,  inftead  of  only  raifing  the  fpecie 
by  a  law,*  calls  it  in,  in  order  to  dimmiih  its  CiTx^ 
it  frequently  happens,  that  during  the  time  taken 
up  in  its  paffing  again  through  the  mint,  there  are 
two  kinds  of  money ;  the  large,  which  is  the  old, 
and  the  fmall,  which  is  the  new ;  and  as  the  large 
is  cried  down,  as  not  to  be  received  as  money,  and 
bills  of  exchange  muft  confequently  be  paid  in  the 
new,  one  would  imagine  then,  that  the  exchange 
ihould  be  regulated  by  the  new.  If,  for  example, 
in  France  the  ancient  crown  of  three  livres,  being 
worth  in  Holland  fixty  gros,  was  reduced  one  half, 
the  new  crown  ought  to  be  valued  only  at  thirty. 
On  the  other  hand.  It  feems  as  if  the  exchange 
ought  to  be  regulated. by  the  old  coin ;  becaufe  the 
banker  who  has^pecie,  and  receives  bills,  is  obliged 
to  carry  the  old  coin  to  the  mint,  in  order  to 
change  it  for*  the  new;  by  which  hp  muft  be  a 
lofer.  The  exchange  then  ought  to  be  fixed  be- 
tween 
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tween  the  value  of  the  old  coin,  and  that  of  the  Book 
new.  The  value  of  the  old  is  dccreafed,  if  we  may  p?^'^* 
call  it  fo,  both  becaufe  there  is  already  fome  of  the  ^*  *^' 
new  in  trade,  and  becaufe  the  bankers  cannot  keep 
up  to  the  rfgour  of  the  law  j  having  an  intereft  in 
letting  loofe  the  old  coin  from  their  chefts,  and 
being  fometimes  obliged  to  make  payments  with 
it.  Again,  the  value  of  the  new  fpecie  mull  rife  i 
becaufe  the  banker*  having  this,  finds  himfelf  in  a 
fituation,  in  w^hich,  as  we  (hall  immediately  prove, 
he  will  reap  great  advantage  by  procuring  the  old. 
The  exchange  fhould  then  be  fixed,  as  I  have  al* 
ready  faid,  between  the  new  and  the  old  coin.  For 
then  the  bankers  find  it  their  intereft  to  fend 
the  old  out  of  the  kingdom ;  becaufe  by  this  me* 
thod  they  procure  the  fame  advantage  as  they  could 
receive  from  a  regular  exchange  of  the  old  fpe- 
cie, that  is,  a  great  many  gros  iii  Holland  ;  and 
in  return,  a  regular  exchange  a  little  lower,  between 
the  old  and  the  new  fpecie,  which  would  bring  ma- 
ny crowns  to  France. 

Suppofe  that  three  livres  of  the  old  coin  yield 
by  the  aftual  exchange  forty-five  gros,  and  that  by 
fending  this  fame  crown  to  Holland,  they  receive 
fixty ;  but  with  a  bill  of  forty-five  gros,  they  pro- 
cure a  crown  of  three  livres  in  France,  which  be- 
ing fent  in  the  old  fpecie  to  Holland,  ftill  yields 
fixty  gros  :  thus  all  the  old  fpecie  would  be  fent 
out  of  the  kingdom,  and  the  bankers  would  run 
away  with  the  whole  profit. 

To  remedy  this,  new  meafures  muft  be  taken. 
The  ftate,  which  coined  the  new  fpecie,  would  it- 
felf  be  obliged  to  fend  great  quantities  of  the  old 
to  the  nation  which  regulates  the  exchange,  and 

by 
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p  o  o  K  by  thus  gidning  credit  there,  rufe  the  exchange 
'^^^^  pretty  nearly  to  as  many  gros  for  a  crown  of  three 
*^*'^'livres  out  of  the  country.  I  fay,  to  nearly  the 
fame  -,  for  while  the  profits  are  fmall,  the  bankers 
will  not  be  tempted  to  fend  it  abroad/  becauie  of 
the  expence  of  carriage,  and  the  danger  of  con- 
fifcation. 

It  is  fit  that  we  fhould  give  a  very  clear  idea  of 
this.    Mr.  Bernard,  or  any  other  banker  employed 
by  the  date,  propofes  bills  upon  Holland,  and  gives 
them  at  one,  two,  or  three  gros  higher  than  the  ac- 
tual exchange  •,  he  has  made  a  provifion  in  a  foreign 
country,  by  means  of  the  old  fpecie  which  he  has 
continually  been  fending  thither  i  and  thus  he  has 
raifed  the  exchange  to  the  point  we  have  juft  men* 
tioned.  In  the  mean  time,  by  difpofing  of  his  bills, 
he  feizes  on  all  the  new  fpecie,  and  obliges  the  other 
bankers,  Who  have  payments  to  make,  to  carry 
their  old  fpecie  to  the  mint ;  and,  as  he  infenfibly 
obtains  all  the  fpecie,  he  obliges  the  other  banken 
to  give  him  bills  of  exchange  at  a  very  high  price. 
By  thefe  means,  his  profit,  in  the  end,  compen* 
fates,  in  a  great  meafure,  for  the  lofs  he  fufifered  at 
the  beginning. 

It  is  evident,  that  dyring  thefe  tranfaftion;*  the 
ft  ate  muft  be  in  a  dangerous  crifis.  Specie  muft  be- 
come extremely  fcarce;  i.  becaufe  much  the  greateft 
part  is  cried  down  :  2.  becaufe  a  part  will  be  fent 
into  foreign  countries :  3.  becaufe  every  one  will  lay 
it  up,  as  not  being  willing  to  give  that  profit  to  the 
prince,  which  he  hopes  to  receive  himfelf.  It  is 
dangerous  to  do  it  flowly  ^  and  dangerous  alio  to 
do  it  in  too  much  hafte.  If  the  fuppofed  gain 
be  immoderate,  the  inconveniencies  increafe  io 
proportipn.  Wc 
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We  fee,  from  what  has  been  already  faid,  that  Book 
when  the  exchange  is  lower  than  the  fpccie,  a  pro-  p^^^^' 
fit  may  be  made  by  fending  it  abroad ;    for  the     *^'  '^* 
fame  reafon,  when  it  is  higher  than  the  fpecie, 
there  is  profit  in  caufing  it  to  return. 

But  there  is  a  cafe  in  which  profit  may  be  made 
by  fending  the  fpecie  out  of  the  kingdom,  when  the 
exchange  is  at  par ;  that  is,  by  fending  it  into  a 
foreign  country  to  be  coined  over  again.  When 
it  returns,  an  advantage  may  be  made  of  it,  whe- 
ther it  be  circulated  in  the  country,  or  paid  for 
foreign  bills. 

If  a  company  has  been  erefted  in  a  f(ate  with 
a  prodigious  ftock,  and  this  flock  has  in  a  few 
months  been  railed  twenty  or  twenty-five  times 
above  the  original  purchafe ;    if,  again,  the  fame 
(late  eftablilhed  a  bank,  whole  bills  were  to  perform 
the  office  of  fpecie,  while  the  numerary  value  of 
thefe  bills  was  prodigious,  in  order  to  anfwer  to 
the  numerary  value  of  the  flocks,  (this  is  Mr.  Law's 
Syflem ;)  it  would  follow,  from  the  nature  of  (hings, 
that  thefe  flocks  and  thefe  bills  would  vanifh  in 
the  fame  manner  as  they  arofe.    Stocks  cannot  fud- 
denly  be  raifed  twenty  or  twenty-five  times  above 
their  original  value,  without  giving  a  number  of 
people  the  means  of  procuring  immenfe  riches  in 
paper :  every  one  would  endeavour  to  fccure  his  for- 
tune ;  and  as  the  exchange  offers  the  mod  eafy  way 
of  removing  it  from  home,  or  conveying  it  whither 
one  pleaies,  people  would  incefTantly  remit  a  part 
of  their  effefls  to  the  nation  that  regulates  the  ex- 
change. A  projefl  for  making  continual  remittances 
into  a  foreign  country,  muft  lower  the  exchange. 
Let  us  fuppofe»  that  at  the  time  of  the  Sfftem^  in 

prQ|KHtiQI| 
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Book  proportion  to  the  ftandard  and  weight  of  the  lilver 
XXir,  coin,  the  exchange  was  fixed  at  Forty  gros  to  the 
^'  '  crown ;  when  a  vaft  quantity  of  paper  became  mo- 
ney, they  were  unwilling  to  give  more  than  thirty- 
nine  gros  for  a  crown,  and  afterwards  thirty-eight, 
thirty-feven,  &c.  This  proceeded  fo  far,  that  after 
a  while  they  would  give  but  eight  gros,  and  at  laft 
there  was  no  exchange  at  all. 

The  exchange  Ought  in  this,  cafe  to  have  regulated 
the  proportion  between  the  fpccie  and  the  paper  of 
France.  I  fuppofe,  that  by  the  weight  and  ftandard 
of  the  filver,  the  crown  of  three  livres  in  filver  was 
worth  forty  grps,  and  that  the  exchange  being 
made  in  paper,  the  crown  of  three  livres  in  pa- 
per was.  worth  only  eight  gros,  the  difference*  was 
four-fifths.  The  crown  of  three  livres  in  paper 
was  then  worth  four- fifths  lefs  than  the  crown 
of  three  livres  in  filver. 

•  » 

CHAP.    XI 

Of  the  Proceedings  of  the  Romans  with  reJpeSl 

to  Money. 

HOW  great  (bever  the  exertion  of  authority  has 
been  in  our  times,  with  refped  to  the  fpecie 
of  France  during  tlie  adminiftration  of  two  fuccef- 
ceflive  minifters,  ftill  it  was  vaftly  exceeded  by  the 
Romans^  not  at  the. time  when  corruption  had 
crept  into  their  republic,  nor  when  they  were  in  a 
ftate  of  anarchy ;  but  when  they  were,  as  much  by 
their  wifdom  as  their  courage,  in  the  full  vigour 
of  the  conftitution,  after  having  conquered  the  ci* 
ties  of  Italy,  and  at  the  very  time  that  they  dif- 
puted  for  empire  with  the  Carthaginians. 

And 
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And  here  I  ^n\  pleaTed  that  I  have  aai  opportti*  Book 
nity  of  examimng  more  clofely  into  this  matter^  q^^^* 
that  no  example  may  be  taken  from  what  can  ii**  ,ix  ^|j    »^ 
verjuftly  be  called. one,  ..  .:    Natural 

In  the  firft  Punic  .war  the  (*)  4/,  which  ought  to  ^*^» 
be  twelve  ounces  of  copper,  weighed  oaly  twp,  and  l^^^  ^,^j. . 
in  the  fecond  it  was  no  more  than  one.  This  re- 
trenchment anfwers  to  what  we  how  call  the  raifing 
of  coin,  Tq  take  half  the  filyer  from  a  trown  of 
fix  livres,  in  order  to  make  two  crowns,  or  to  raife 
it  to  the  value  of  twelve  livres,  is  predfely  the  fame 
thing. 

They  have  left  us  no  monument  of  the  manner 
in  which  the  Romans  condufted  this  affair  in  the 
firft  Punic  war ;  but  what  they  did  in  the  fecond, 
is  a  proof  of  the-moft  cqnfummate  wifdom.     The 
republic  found  herfelf  under  an  impoflibili^.  of 
paying  her  debts  j  the  as  weighed  two  ouncesi  of 
copper,   and    the  denarius,   valued   at   ten   afcs, 
weighed  twenty  ounces  of  copper*     The  republic 
being  willing  to  gain  half  on  her  creditors,  made 
the  as  (^)  of  an  ounce  of  copper,    and  by  this  {^)  Ibid, 
means  paid  the  value  of  a  denarius  with  ten  ounces. 
This  proceeding  mufl:  give  a  great  Ihock  to  the 
ftate ;  they  were  obliged  therefore  to  break  the  force 
of  it,  as  well  as  they  could.     It  was  in  itfelf  unjuft, 
and  it  was  neceflary  to  render  it  as  little  fo  as  pof- 
fible.    They  had  in  view  the  deliverance  of  the  re- 
public, with  rcfpeiSt  to  the  citizens.;  they  were  not 
therefore  obliged  to  direft  their  view  to  the  delive- 
rance of  the  citizens^  with  refped  to  each  other* 
This  made  a  fecond  ftep  necelTary.     It  wa^  ordain- 
ed, thai:  the  denarius,   which   hitherto  contained 
but  ten  afes,  Ihould  contain  fixteen.    The  refult 
3  of 


iia  THE   SPIRIT 

Book  of  tbi$  double  operation  was,  that  while  the  credi- 
XXII.    |^,.g  ^f  jiig  republic  loft  one  half  *,  thofe  of  indi- 

'*  ^*  viduals  loft  oiily  a  fifth  f  i  the  price  of  merchan- 
dizes was  increaied  only  a  fifth ;  the  real  change  of 
the  money  was  only  a  fifth.  The  other  confequen- 
ces  are  obvious. 

The  Romans  then  conduced  themfelves  with 
greater  prudence  than  we,  who  in  our  tranfaftions 
involved  both  the  public  treafure,  and  the  fortunes 
of  individuals.  But  this  is  not  all  %  their  affair  was 
carried  on  amidft  more  favourable  circumftances 
than  ours. 

CHAP.    XII. 

ffbe  Circumftances  in  which  the  Romans  changed 

the  Value  of  their  Specie. 

npHERE  was  formerly  very  little  gold  and  fil- 

^    vcr  in  Italy.    This  country  has  few  or  no 

mines  of  gold  or  Given    When  Rome  was  taken 

if)  Pliny»  by  the  Qauls,  they  found  only  a  thoufand  (^)  weight 

|j^'^  33»     of  gold.     And  yet  the  Romans  had  fagked  many 

powerful  cities,  and  brought  home  their  wealth. 

For  a  long  time  they  made  ufe  of  none  but  copper 

money ;  and  it  was  not  till  after  the  peace  with 

(>)  Frcin.  Pyrrhus,  that  they  had  filver  enough  to  coin  (^) 

flwmiiM,    j^Q^gy .    ^i^^y  uj^jg  denarii  of  this  metal  of  the 

the  2d     value  of  ten  afes  :|;,  or  ten  pounds  of  copper.    At 

I>«cad.     that  time  the  proportion  of  filver  was  to  that  of 

copper,  as  I  to  960.    For  as  the  Roman  denarius 

was  valued  at  ten  afes,  or  ten  pounds  of  copper,  it 

*  They  received  ten  ou&cet  of  copper  for  twenty. 

t  They  received  fixteen  ounces  ot  copper  for  twenty. 

t  Fretnflieinias*  lib.  5.  decad.  2,  They  ftrndc  nlfo,  fays  the 
fame  author,  half-denarii,  caUeill  ^uinarii ;  and  qnartert»  called 
feiterces. 

was 


I  ^ 
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Was  worth  one  hundred  and  twenty  ounces  of  C(5p-  tobiL 
per ;  and  as  the  fame  denarius  was  valued  only  at  r^     Cx 
one-eighth  of  an  ounce  of  filver  *,  this  produced 
the  above  proportion. 

Whfcfn  Rome  became  rfiiftfefs  of  that  part  of 
Italy  which  is  neareft  to  Greece  and  Sicily,  by  de- 
grees fhe  found  herfelf  betv^een  two  rich  nations, 
the  Greeks  and  the  Cartha^hians.  Silver  increaf- 
ed  at  Rome  *,  and  as  the  proportion  of  i  to  960  ^ 

between  filver  and  copper  could  be  no  longer  fup- 
ported,  fhe  made  Teveral  regulations  with  refpedl  to 
money,  which  to  us  are  unknown.     However,  at 
the  beginning  of  the  fecond  Punic  war,    the  (")  (*)Piby*i 
Roman  denarius  was  worth  no  more  than  twenty  J5"*  ^^^* 
ounces  of  copper ;  and  thus  the  proportion  between  an!  i3» 
filver  and  copper  was  no'  longer  but  as  i  to  160. 
The  redudtion  was  very  confiderable,  fince  the  re* 
public  gained  five-fixths  upon  all  copper  money ^ 
But  Ihe  did  only  what  was  neceflary  in  the  nature 
of  things,  by  eftablifliing  the  proportion  |3etween 
the  metals  noade  ufe  of  as  money. 

The  peace  which  terminated  the  firft  Punic  war^ 
left  the  Romans  mafters  of  Sicily.  They  foon  en- 
tered. Sardinia ;  afterwards  they  began  to  know 
Spain  9  and  thus  the  quantity  of  filver  jnclreafed  at 
Rome.  They  took  meafures  to  reduce  the  (""^  de-  (")  Ibid* 
narius  from  twenty  ounces  to  fixteenj  which  had 
the  cffcft  of  putting  a  nearer  proportion  between 
the  filver  and  copper;  thus  the  proportion,  which 
was  before  as  i  to  160,  was  now  made  as  i  to  i28« 

If  we  examine  into  the  conduft  of  the  Romans^ 
we  Ihall  never  find  them  fo  gireat  as  in  chufing  a 

*  Aneighth^  according  toBadseus';  accbrding  t6  other  aa- 
ihors,  a  feventh. 

Vol.  IL  I  proper 
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Book  proper  coqun&ure  for  performing  any  extraor* 

XXil.    dinary  operation. 

CHAP.    xin» 

m 
/  « 

Proceedings  with  reJpeSi  to  Money  in  the  ^ime  of 

the  Emptors. 

IN  the  changes  made  in  the  fpecie  during  the 
time  of  the  republic,  they  proceeded  by  dimi- 
nifiiing  it :  the  ftate  repofed  in  the  people  the 
knowledge  of  its  wants ;  and  did  not  pretend  to 
deceive  them.  Under  the  emperors,  they  proceeded 
by  way  of  alley.  Thcfe  princes,  reduced  to  de* 
fpair  even  by  their  liberalities,  found  themfelves 
obliged  to  degrade  the  fpecie ;  an  indirect  method, 
which  diminifhed  the  evil,  without  feemihg  to 
touch  it.  They  with-held  a  part  of  the  gift,  and 
yet  concealed  the  hand  that  did  it  \  and,  without 
fpeaking  of  the  diminution  of  the  pay,  or  of  the 
gratuity,  it  was  found  diminifhed. 

(0)  Sec        We  even  ftill  fee  (°)  in. cabinets  a  kind  of  mc- 
^J^^^^  ,    dais,  which  are  called  plated  -,   and  are  only  pieces. 
Science  of  of  coppcr  covcfcd  wirfi  a  thin  plate  of  filver.    This 
Medah,     money  is   mentioned  in  a  fragment  of  the  77th 
5f^jJ^bookofDio(p). 

page  59.       Didius  Julian  firft  began  to  debafe  ic.  '^Wc  find 
(p)Extrad  ^]^^^  jj^g  ^qJj^  ^f  #  Caracalla  bad  an  allay  of  more 

ami  Vices,  than  half ;    that  of  Alexander  Severws  (^)  of  t^o 

(1)  See  Sa-  thirds :  the  debafing  ftill  increafed>  till  under  Gal- 
(0  Ibid.    ^^^^^^  (0  nothing  was  to  be  feen  but  copper  fil- 

vered  over. 

•  See  Sa'voffe,  part  2.  chap.  12.  and  Le  yournal /&s  Sfavam 
of  the  zSih  of  July»-^n  a  difcevery  of  £fty  thou(ao4  medals* 

-  It 
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it  is  elrk}ent,  that  inch  violent  proceiedijigs  cofild  B  o  o  c 
hot  t^e  place  in  the  prefent  age ;  i  prince  might ^?^^^^' 
deceive  himfelf,  but  he  could  deceive  no  body  elfe.  ^* 

The  e)cchange  has  taught  the  banker  to  draw  a 
tomparifoh  between  all  the  money  in  the  worlds 
aad  to  cftaibliJh  its  juft  value.  The  ftandard  of 
moeey  oan  be  no  longer  a  fecrtt.  Were  the  prince 
to  bc^n  to  l^l^y  his  filver^  every  body  elfe  woul4 
coBtlnUe  itjt  and  do  it  for  him  ;  the  fpecie  of  thO 
true  ftatidard  would  go  abroad  firft,  and  nothing 
Would  be  fent  b#ck  but  bafe  metal.  If,  like  tha 
Roman  emperors,  he  debafed  the  filver,  without 
debafing  the  gold,  the  gold  would  fuddenly  dif* 
appear,  and  he  would  be  reduced  to  his  bad  fil^ 
ver.    The  exchange,  as  t  have  faid  in  the  pnc'r  ^ 

ceding  book  (^),  has  deprived  princes  of.  the  op-  (rj  cfcap^ 
portanky  of  fhewlng  great  eicertions  df  authority i^^- 
pr  at  kaft  has  rendered  theta  ineffeduah 

G  H  A  P.     XIV.  . 

Bow  thi  Bxdmn^e  is  a  Coriftrai^  m  d^otOc 

Ftmer. 

TLfUSCOVY  would  have  defeended  from  its 
^^  defpotic  power,  but  could  hot.  The  efta- 
blifliment  of  commerce  depended  oh  that  of  thd 
txchang^,  and  the  tranfa^ions  were  inconfiflrent 
with  all  its  laws. 

In  1745,  the  Czarina  hiade  a  law  to  expel  the 
Jews^  becaufe  they  remitted  into  foreign  countries 
the  fpecie  of  thofe  who  were  banilhed  into  Siberia, 
as  well  as  that  of  the  foreigners  entertained  in  hef 
fcrvice.  As  all  the  fubjefts  of  the  empire  are 
/laves,  they  can  neither  go  abroad  themfclves,  nor 

la  fend 
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Book  fend  away  their  efieds  without  permifibtt.    The 

XXII.    exchange  which  gives  them  the  means  of  rethit- 

^'  *^'  ting  their  fpecie  from  one  country  to  another,  i» 

therefore  entirely  incompatible  with  the  laws  of 

,  Mufcovy. 

Commerce  itfelf  is  inconfiftent  with  the  Ruflian 
laws.  The  people  are  compofed  only  of  flaves 
employed  in  agriculture,  and  of  flaves  'called  cc- 
clefiaftics  or  gentlemen,  who  are  the  lords  of 
thofe  flaves  :  there  is  then  no  body  left  for  the 
third  eflate,  which  ought  to  be  compofed  of  me« 
chanics  and  merchants. 

C  H  A  P.    XV. 

^e  PraBice  offome  Countries  in  Italy, 

THEY  have  made  laws  in  fome  part  of  Ttalf 
to  prevent  fubjeds  from  feUing  their  lands,  in 
order  to  remove  their  ipecie  inco  foreign  countries. 
Tbefe  laws  may  be  good/  when  the  riches  of  a  date 
are  fo  connefted  with  the  country  itfelf,  that  there 
would  be  great  difficulty  in  transferring  them  to 
another.  But  fince^  by  the  courfe  of  exchange, 
riches  are  in  fome  degree  independent  on  any  par- 
ticular ftate,  and  fince  they  may  with  fo  much  eafe 
be  conveyed  fi-om  one  country  to  another  j  that 
muft  be  a  bad  law  which  will  not  permit  perfons 
for  their  own  intereft  to  difpofe  of  their  lands, 
while  they  can  difpofe  of  their  money.  It  is  a 
bad  law,  becaufe  it  gives  an  advantage  to  move* 
able  eSeds,  in  prejudice  to  the  land  ;  becaufe  it 
deters  ftrangers  from  fettling  in  the  country  *,  and, 
in  fliort,  becaufe  it  may  be  eluded. 

CHAP. 


t 
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CHAP.     XVI. 

the  Affiance  a  State  may  derive  from  Bankers. 

THE  bankers  buflnefs  is  to  change,  not  to  lend  Book 
money.     If  the  prince  makes  ufe  of  them  to    ^XII, 
exchange  his  fpccie,  as  he  never  does  it  but  in  great  ^^^P*  *^* 
affain,  the  leaft  profit  he  can  give  for  the  remit*, 
tancc,  becomes  confiderable ;  and  if  they  demand 
large  profits,  we  may  be  certain  that  there  is  a 
fault  in  the  adminiilration.    On  the  contrary,  when 
they  are   employed  to  advance  fpecie,  their  art 
coqlifts  in  procuring  the  greateft  profit  for  the  ufe 
of  it,  ^  without  being  liable  to  be  charged  with 
ufury, 

CHAP.    XVII. 

Of  public  Debts. 

Come  have  imagined,  that  it  was  for  the  ad»- 
^  vantage  of  a  ftate  to  be  indebted  to  itfelf :  they 
thought  that  this  multiplied  riches,  by  increafing 
the  circulation. 

Thofe  who  are  of  this  opinion  have,  I  believe, 
confounded  a  circulating  paper  which  reprefents 
money,  or  a  circulating  paper  which  is  the  fign  of 
the  profits  tliat  a  company  has,  br  will  make  by 
commerce,  with  a  paper  which  reprefents  a  debt. 
The  two  firft  are  extremely  advantageous  to  the 
ftate :  the  laft  can  never  be  fo  ;  and  all  that  we 
can  expeft  from  it  is,  that  individuals  have  a  good 
fecurity  from  the  government  for  their  money. 
But  let  us  f^  the  inconveniencies  which  refuh 
from  it. 

\  '  I  3  I.  If 
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Book      I .  If  foreigners  pofTefs  much  paper  which  r^ 
XXII.  prefents  a  deht^  they  annually  draw  out  of  the  na- 
Cnap.  17.  ^.^^  ^  confiderahlc  fum  for  ii>teroft. 

2.  A  nation  that  is  thus  perpetually  in  debt^ 
Ought  to  have  the  exchange  very  low. 

3.  The  t^es  raifed  for  the  payment  of  the  inter- 
efl:  of  the  debt,  are  ^  hurt  to  the  manufaffcures,  by 
raifing  the  price  of  the  artificers  labour. 

4.  It  takes  the  true  revenue  of  the  ftate  from 
thofe  who  have  activity  and  induftry  to  convey  it 

^ .  to  the  indolent,  that  is,  it  gives  the  conveniencies 
for  labour  to  thofe  who  do  not  labour,  bnd  dogs 
with  difficulties  the  induftrious  artift. 

Thefe  are  its  inconveniencies :  I  Hnow  of  no  ad"- 
vantages.  Ten  perfons  have  each  a  yearly  income 
of  a  thoufand  crowns,  either  in  land  or  trade ;  this 
,  raifes  to  the  nation,  at  five  per  cent,  a  capital  of  two 
hundred  thoufand  crowns.  If  thefe  ten  perlbns  emr 
ployed  the  half  of  their  income,  that  is,  five  thou- 
fand crowns,  in  paying  the  intereft  of  an  hundred 
thoufand  crowns  which  they  had  borrowed  of 
others,  that  would  he  only  to  the  ftate,  as  two 
hundred  thoufand  crowns  \  that  is,  in  the  language 
of  the  Algcbraifts,  200,000  crowns  — «r  100,000 
crowns  *f"  100,000  crowds  5=:  200,000. 

People  are  thrown  perhaps  into  this  error,  by 
reflefting,  that  the  p^pcr  which  rcprefents,  the  debt 
of  a  nation  is  the  fign  of  riches  j  for  none  but  a 
rich  ftate  qan  fupport  fuch  paper,  without  falling 
into  d^cay.  And  if  it  Joes  not  fall,  it 'is  a  proof 
th^t  the  ftate  ha$  other  riches  befides.  They  fay 
that  it  is  not  an  evil,  becaufe  there  are  refpurccs 
Ugainft  it ;  and  that  it  is  an  ad'Rantage,  fince  thefe 
fcfou^ces  furpafs  the  evil. 

^HAft 
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CHAP.    XVIII. 

Of  the  Payment  tif  public  Debts. 

IT  is  neceflkry,  that  there fhould  be  a  ^ropor-  Book 
tion  between  the  ftate  as  creditor,  and  the  ftate  p^^^^' 
as  debtor.     The  ftate  niay  be  a  creditor  to  in-*     *^*  * 
iinity,  but  it  can  only  be  a  debtor  to  a  certain 
degree;    and  when  it  furpailfes  that  degree,  the 
title  of  creditor  vanifhes. 

If  the  credit  of  the  ftate  has  never  received  the 
leaft  blemifh,  it  may  do  what  has  been  fo  happily 
praftifed  in  one  of  the  kingdoms  C)  of  Europe  ;(•)  Eng- 
that  is,  it  mzf  acquire  a  great  quantity  of  fpecie,^^^^* 
and  offer  to  reioiburfe  every  individual,  at  leaft  if 
they  will  not  reduce  their  intcreft.  When  the  ftate 
borrowsf,  the  individuals  fix  the  intereft ;  when  it 
pays,  the  intereft  for  the  futpre  is  fixed  by  the 
ftate. 

It  is  not  fufikient  to  reduce  the  intereft :  it  is  ne- 
ceffary  to  ereft  a  finking  fund  from  the  advantage 
of  the'reduftion,  in  jorder  to  pay  every  year  a  part 
of  the  capital :  a  proceeding  fo  happy,  that  its 
fuccefs  increafes  every  day. 

When  the  credit  of  the  ftate  is  not  entire,  there 
is  a  new  reafon  for  endeavouring  to  form  a  finking 
fund,  becaufe  this  fund  being  once  eftabliflied, 
will  foon  procure  the  public  confidence. 

I.  If  the  ftate  is  a  rdpublic,  the  government  of   . 
which  is  in  its  own  nature  confrftent  with  its  enter- 
ing into  projefts  of  a  long  duration,  the  capital  of 
the  finking  fund'  may  be  inconfiderable :    but  it  '. 
h  neceflary  in^  a  monarchy  for  the  capital  to  be 
much  greater. 

IH  2.  The 
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B  o  Q  i(      2 .  The  regulations  ought  to  be  fo  ordered,  that ' 
Ch '^^^  8  all  the  fubjcfts  of  the  ftate  may  fupporc  the  weight 
^'    *.of  the  eftablifliment  of  th^fe  fqnds,  be^ufe  they 
have  all  the  weight  of  the  eftablifliment  of  the 
debt  i   thusi  the  creditor  of  the  ftate,  by  the  fui^s 
he  cont^butes,  pays  himfelf. 
.3.  There  are  four  claljes  of  men,  who  pay  the 
debts  of  the  ftate :    the  proprietors  of  the  land^ 
thofe  engaged  in  trade,  the  labourers  and  artificers, 
and,  in  fine,  the  annuitants  either  of  the  fi;ate,  or  of 
private  people.     Of  thefe  four  clafles  the  laft,  in  a 
cafe  of  neceffity,  one  would  imagine,  ought  lead 
to  be  fpared,  becaufe  it  is  a  clafs  entirely  paflive, 
while  the  ftate  is  fupported  by  the  active  vigour  of 
the  other  three.    But  as  it  cannot  be  higher ^  taxed, 
without  d^ftroying  the  public  confidence,  of  which 
the  ftate  in  general,  and  thefe  three  clafles  in  par- 
ticular, have  the  utmoft  need  ;    as  a  breach  in  the 
public  faith  cannot  be  made  on  a  certain  number 
'     of  fubjeds,  without  feeming  to  be  made  on  all ; 
as  the  clafs  of  creditor;  is  always  the  mpft  expofed 
to  the  proje(3:s  of  minifters,  and  always  in  their 
eye,   and  under  their   immediate'  infpeftion,   the 
ftate  is  obliged  to  give  them  a  Angular  protect 
tion,  that  the  part  which  is  indebted  may  never 
,have  the  leaft  advantage  over  that  which  is  the 
creditor. 

CHAP.    XIX. 

Of  lending  upon  Inter  ejl. 

SPECIE  is  the  fign  of  value.     It  is  evident, 
.   .       th^t  he  wl\o  has  occafton  for  this  fign,  ought 
to  pay  for  the  ufe  of  it,  as  well  as  for  every  thing 

%  clfc 
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^Ifb  that  he  has  occafion  for.    AH  the  difieretxce  is.  Book 
(hat  other  things  Vnay  be  either  hired  or  bought  •»  p?^^'^* 
whilft  money,  which  is  the  price  of  things,  caa      ^'  *'' 
only  be  hired,  and  not  bought  *. 

To  lend  money  without  intereft,  is  certainly  ^n 
aftion  laudable  and  extremely  good  ;  but  it  is  ob- 
vious, that  it  is  only  a  counfel  of  religion,  at^d 
not  a  civil  law. 

In  order  that  trade  may  be  fuccefsfully  carried  ' 
on,  it  is  necefiary  that  a  price  be  fixed  on  the  ufe 
of  fpecie ;  but  this  fhoujd  be  very  inconfidcrable. 
If  it  be  too  high,  the  merchant,  who  fees  that  it 
will  coft  him  more  in  intereft  than  he  can  gain  by 
commerce,  will  undertake  nothing :  if  there  is  no  ^ 
confideration  to  be  paid  for  the  ufe  of  fpecie,  no 
body  will  lend  it  i  and  here  too  the  merchant  will 
undertake  nothing* 

I  am  miftaken,  when  I  fay  no  body  will  lend : 
the  afl&irs  of  fociety  muft  ever  make  it  neceflary* 
Ufury  will  be  eftablifhed ;  but  with  all  the  diforders 
with  which  it  has  been  conftantly  attended. 

The  laws  of  Mahomet  confound  ufury  with  lend- 
ing upon  intereft.  Ufury  increafes  in  Mahometan 
countries,  in  proportion  to  the  fe verity  of  the  pro- 
hibition. The  lender  indemnifies  himfelf  for  the 
danger  he  undergoes  of  fufFering  the  penalty. 

In  thofe  eaftern  countries,  the  greateft  part  of 
the  people  are  fecure  of  nothing ;  there  is  hardly 
any  proportion  between  the  adlual  poffeffion  of  a 
fum,  and  the  hope  of  receiving  it  again  after  hav- 
ing lent  it :  ufury  then  muft  be  raifed  in  propor» 
tion  to  the  danger  of  infolvency. 

*  We  fpeak  not  here  of  gold  and  filv^r  coDfidered  as  9  mer- 
chandize. 

CHAP. 
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CHAP.    XX. 
Of  maritime  Vfuty. 

•  •  • 

Book  ^T^  H  £  greatnefs  of  maritime  uiury  is  founded 
.  chip^lo.  ^^  '^^  things  :   the  danger  of  the  iea*  which 

and  21.  makes  it  proper  that  thole  who  expoie  their  fpecie^ 
fhould  not  do  it,  without  conGd^rable  advantage ; 
and  the  eafe  with  which  the  borrower,  by  the  means 
of  commerce,  fpeedily  accompliftics  a  variety  of 
great  affairs.  But  ufury,  with  refped  to  land-men, 
not  being  founded  on  either  of  thefe  two  realbns, 
is  either  prohibited  by  the  legiQators,  or,  what 
is  more  rational,  reduced  to  proper  bounds. 

CHAP.    XXI. 

Of  knding  by  Contrast  and  the  State-  of  Ufurj 

amon^  the  Romans. 

» 

'O  £  S I D  £  S  the  loans  made  /or  the  advantage 
**-'  of  commerce,  there  is  ftill  a  kind  of  lending 
by  a  civil  contraft,  from  whence  refults  intereft  or 

>     ufury. 

As  the  people  of  Rome  increaled  every  day  in 
power,  the  magiftrates  fought  to  infinuate  them- 
fclves  in  their  favour,  by  ena£^ing  fuch  laws  as 
were  moft  agreeable  to  them.  They  retrenched 
capitals ;  they  firft  lowered,  and  at  length-  pro- 
hibited intereft ;  they  took  away  the  power  of 
confining  the  debtor's  body  :  in  fine,  the  abolition 
of  debts  was  contended  for,  whenever  a  tribune 
was  difpofed  to  render  himfelf  popular. 

Thefe  continual  changes,  whether  made  by  the 
lawa>  or  by  the  plebifcita,   naturalized  ufury  at 

Rome : 
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Rome !  for  the  creditors  feeing  the  people  their  B  ^  a  t 
debcor»  their  legiflator,  an4  their  judge,  had  no  ^^^* 
longer  any  confidence  in  their  s^reements ;   the 
people^  like  a  debtor  wl}o  has  loft  his  credit,  could 
only  tempt  them  to  lend,  by  allowing  an  exorbi* 
tant  interefl: ;  efpecially  as  the  laws  applied  a  re- 
medy tQ  the  evil  bnly^  from  time  to  time.  While  the 
complaints  of  the  people  were  continual,  and  con- 
ftandy  indmids^ted  the  creditors.     This  was  the 
caufe  that  all  hondt  means  of  borrowing  and  lend*- 
ing  were  aholiflied  at  Rome,  and  that  the  moft 
monftrou$  ufury  eftablifhed  (**)  itfelf  in  that  city,  (•)  Tadt, 
notwithftanding  the  ftrift  prohibition  and  feverity  ^^* 
of  die  law.     This  evil  was  a  confequence  of  the 
feverity  of  the  laws  ^prnift  uiliry.    Laws,  exceffive^ 
ly  gpoid  arc  the  foiirce  of  e3ft:effive  evil.     The  bor- 
rower found  himfelf  under  a  neceflity  of  paying 
for  the  intereft  of  the  money,  and  for  the  danger 
the  creditor  underwent  of  fufiering  the  penalty  of 
the  Jaw. 

CHAP.    XXII. 

\  .  r 

The  fame  SubjeSi  continued. 

^Tp  H  E  primitive  Romans  had  not  any  laws  to 
■*■  regulate  the  rate  of  ufury  *.  In  the  contefts 
which  arofe  on  this  fubjeft  between  the  plebeians 
and  the  patricians,  even  in  the  f  fedition  on  the 
Mom  facer^  nothing  was  alledged,  on  the  one  hand^ 
but  juftice,  and  on  the  other,  but  the  feverity  of 
contrafts. 

*  Ufury  and  intereft  among  the  Romans  fignificd  the  fame 
*»ng. 
t  See  DionyfiiM  Halicair.^who  ha^  d^fcribed  it  fo  well. 

?  Tbay 
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Book  They  then  only  followed  private  agreetnenti^ 
Chap.  22.  ^hieh,  I  believe,  were  moft  commonly  at  twelve 
p€r  cent,  per  annum.  My  reafon  is,  that  in  the  *  an^ 
citnt  language  of  the  Romans,  intereft  at  fix  fer 
€tnt.  was  called  half  ufury,  and  intereil  at  three 
per  ient.  quarter  ufury.  Total  ufuiy  muft  therefore 
AaVe  been  intcreft  at  twelve  per  cent. 

But  if  it  be  aOcedi  how  fuch  great  intereft  could 
be  eftablifhed  amongfl  a  people  almoft  without 
commerce  ?  I  anfwer,  that  this  people,  being  ve^ 
ry  often  obliged  to  go  to  war  without  pay,  were 
under  a  frequent  neceflity  .  of  borrowing  :  and  as 
.  they  inceflantly  made  happy  expedirions,  they  were 
commonly  very  able  to  pay.  This  is  vifible  from 
the  recital  of  the  contefts  which  arofe  on  this  fub- 
jeft ;  they  did  not  then  difagree  concerning  the 
avarice  of  creditors,  but  faid,  that  thofewho  com- 
plained  might  have  been  able  to  pay,  had  they 
Jived  in  a  qiore  -f-  regular  manner. 

They  then  made  laws,  which  had  only  ^  in- 
fluence on  the  prefent  fituation  of  affairs  :  they  or- 
dained, for  inftance,  that  thofe  who  enrolled  them- 
felves  for  the  war  they  were  engaged  in^  Ihould 
not  be  molefted  by  their  creditors ;  that  thofe  who 
were  in  prifon,  (hould  be  fet  at  liberty ;  that  the 
moft  indigent  Ihould  be  fent  into  the  colonies ; 
and  fometimes  they  opened  the  public  treafury. 
The  people,  being  eafed  of  their  prefent  burthens, 
became  appeafed  -,  and  as.  they  required  nothing 
for  the  future,  the  fcnate  were  far  from  providing 
againft  it. 

'  *  Ufurof  femijfes^  trientes^  quaJranfes.  See  the  fcvcral  titles 
of  the  digeiU  and  codes  on  ufury,  and  efpecially  the  17th  law, 
with  the  note  J",  de  Ufuris, 

f  Sec  Appias'i  fpeech  on  thii  fobjedt  in  plonyf.  HaUcaiQan*. 

At 
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Alt  the  time  'when  the  fenate  maintained  the  caiifei  Book 
of  ufury  with  fo^much  conftancy,  the  Romans  were  ^^^^^' 
diftkiguifhed  by  an  extreme  love  of  frugality,  po-     *^'  ^** 
verty,  and  moderation  :    but  the  conftitution  was 
fuch,  that  the  principal  citizens  alone  fupported  all 
the  expcnces  of  government,  while  the  common 
people  payed  nothing.     How  then  was  it  pofCble 
to  deprive  the  former  of  the  liberty  of  purfuing 
their  debtors,  and  at  the  fame  time  to  oblige  them 
to  execute  their  offices,  and  to  fupport  the  repub«* 
lie  amidft  its  moft  prefling  neceflities  ? 

Tacitus  (*)  litys,  that  the  law  of  the  twelve  ta-  (*)  Annal* 
blcs  fixed  the  intereft  at  one  per  cent.     It  is  evi-^***'  ^* 
dent  that  he  was  miftaken,  and  that  he  took  ano- 
ther law,   of  which  I  am  going  to  fpeak,  for  the 
law  of  the  twelve  tables.     If  this  had  been  regu- 
lated in  the  law  of  the  twelve  tables,  why  did  they 
not  make  ufe  of  its  authority  ia  the  difputes  which 
afterwards  arofe  between  the  creditors  and  debtors? 
We  find  not  any  veftige  of  this  law  upon  lend- 
ing at  intereft ;   and  let  us  have  but  never  fo  lit- 
tle knowledge  of  the  hiftory  of  Rome,  we  (hall 
fee  that  a  law  like  this  could  not  be  the  work  of  ^^'^^^"Jf^* 
the  decemvirs.  Rome 

TheLicinian  law,  made  (^)  eighty- five  years  af-3?8. 
ter  that  of  the  twelve  tables,    was  one  of  thofejij,  5 
tertjporary  regulations  of  which  we  have  fpoken.  (*)C/»frtf. 
It  ordained,  that  what  had 'been  paid  for  intereft  ^f^f** 
fliould  be  deduded  from  the  principal,  and  the  reft  lib.  7. 
difcharged  by  three  equal  payments.  See  the 

In  the  year  of  Rome  398,  the  tribunes  Duellius  o/the'spi- 
andMeneniu5  caufed  a  law  to  be  pafied,  which  rit  of 
reduced  the  intereft  to  (*)  one  fer  cent,  per  annum,  ^^i}^' 
h  is  this  law  which  Tacitus  (*)  confounds  with  (•)  Annal; 

that  ^»^-  6. 
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Book,  that  of  the  twelve  tables,  and  this  Was  the  drd  eve^ 
Cha^^^'  made  by  the  Romans  to  fix  the  rate  of  intereit 
(1*)  Semi^  Ten  years  after  *,  this  ufury  was  reduced  one 
mtcuiria  half  (^)  j  and  in  the  end  entirely  aboliihed(^)  \  and 
(0  AsTa-  ^^  ^^  ^^7  believe  fome  authors  whom.  Livy  had 
citns  fays^  read,  this  was  under  the  c^nfulate  of  'j-  C.  Mar-> 
th^*  tius  Rutilius,  and  Qj^Servilius,  in  the  year  of 
Rome  413* 

It  fared  with  this  law  as  with  all  thofe  in  which 
the  legiQator  carries  things  to  excefs  *,    an  infinite 
number  of  ways  were  found  to  elude  it.     They 
enaAed  therefore  many  others  to  confirm,  corre^ 
and  temper  it.  Sometimes  they  quitted  %  the  laws  to 
follow  die  common  plaice,  at  others,  the  com-^ 
mon  praftice  to  follow  the  laws ;   but  in  this  cafe^ 
cuftom  eafily  prevailed.    When  a  man  wanted  to 
"    borrow,  he  found  an  obftacle  in  the  very  law  made 
in  his  favour  \  this  lav/  muft  be  evaded  by  the 
perfon  it  was  made  to  fuccour,  and  by  the  perfon 
condemned.   Sempronius  AfeUus,  the  pnetor,  hav- 
ing permitted  the  ||  debtors  to  aft  in  conformity  to 
{^)  In  the  the  laws,  was  (^)  fliin  by  the  creditors  for  attempt* 
year  of    jj^  |.p  revive  the  memory  of  a  feverity  that  could 
$6j.        no  longer  be  fupported. 

I  quit  the  city,  in  order  to  caft  an  eye  on  the 
provinces^ 

*  Under  the  confulate  of  L.  Manllus  Torqoatus,  and  C.  Plan* 
tiasy  according  to  f,  Lwh  lib.  7.  This  is  the  law  mentioned  bjr 
Tacitas,  Amial,  lib.  6.  •        ^ 

f  This  law  was  paiTed  at  the  infiance  of  M.  Gennciiu,  tri* 
bane  of  the  people*    Tit.  Ltv.  lib^  ^.  towards  the  end. 

X  yeteri  jam  more  fcetius  nceptum  traii  Appian^  6p.  the  Civil 
War,  lib.  i.  ' 

jl  Pirmifit  eos  legibus  agere.  Appian^  on  the  Civil  war,  lib.  j. 
and  the  Epitome  of  Liv/,  lib»  64. 

»   •         t  havt 
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I  haire  (bmewhere  elfe  (^)  obferved,  that  the  Book 
Roman  provinces  were  exhaufted  by  a  feverc  and  *^^^^" 
arbitrary  government.     But  this,  is  not  all,  they  («)*Book* 
were  alfo  ruined  by  a  moft  fhocking  ufury.  >i*  c  19. 

.Cicero  takes  notice ('),  that  the  inhabitants  of^t^i^^^^^^ 
Salamis  wanted  to  borrow  a  fum  of  money  attp^ttkas, 
Rome,   but  could  not,  becaufe  of  the  Gabinian  j||^'  5'  ^' 
law.     We  muft  therefore  enquire  into  the  nature    r 
of  this  law. 

As  foon  as  lending  upon  intereft  was  forbidden 
at  Rome,"  they  contrived  (*)  all  forts  of  means  to  (c)  LJvy. 
elade  the  law ;  and  as  their  allies  (^),  and  the  (h)  ibid. 
Latins,  were  not  iubje£l  to  the  civil  laws  of  the 
Romans,  they  employed  a  Latin,  or  an  ally,  to 
lend  his  name,  and  peribnate  the  creditor.  The 
law  therefore  had  only  fubjeiled  the  creditors  to 
a  matter  of  form,  and  the  public  were  not  re- 
lieved. 

The,  people  complained  of  this  artifice  \  wd  Ma<^ 
rius  SemproniUs,   tribune  of  the  people^   by  the 
authority  of  the  fcnate,  caufed  a  plebifcitum  10  be 
enafted  (*)  to  this  purport,  that  in  regard  to  loans,  (i)  in  the 
the  laws  prohibiting  ufury  betwixt  Roman  citizens,  y^ar  ^61 
fhould  equally  take  place  between  a  citizen  ^^^^^ehWy. 
an  ally,  or  a  citizen  and  a  Latin. 

At  that  time  they  gave  the- name  of  allies  to 
the  people  of  Italy  properly  fo  called,  which  ex- 
tended as  far  as  the  Arno  and  the  Rubicon)  andi 
was' not  governed  in  the  form  of  a  Roman  province.' 

It  is  an  obfervation  of  Tacitus  (^),  that  new  {^)  Annrfw 
frauds  were  conftantly  committed,  whenever  any  ^^^*  ^* 
laws  were   paffcd  for  the    prevei>ting    of  ufury. 
Finding  themfelves  debarred  from  lending  or  bor- 
rowing in  the  ijamc  of  an  ally,   they  foon  con- 
trived 
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Book  trivcd  16  borrow  of  fome  inhabitant  of  the  prb« 
AAii.   vinccs. 

*^"  To  remedy  this  abufe^  they  were  obliged  to  cnad 

(>)  In  the  a  new  law  -,  and  Gabinius  (})  upon  the  pafling  of 

y?^^'5  that  famous  law,  n^rhich  wais  intended  to  prevent 

'  the  corruption  of  fuffrag^s,  mud:  haturally  have 

reflefted,  that  the  beft  way  to  attain  this  end,  was 

to  difcourage   the  lending  upon  intereft :   thefe 

were  two  objefts  naturally  connefted ;   for  ufury 

(")SeeCi-  always  increafed  at  the  time  of  eleftions  (°^),  be* 

«roto     caUfe  they  ftood  in  need  of  money  to  bribe  the 

lib.  4.  ep.  voters.   It  is  plain,  that  the  Gabinian  law  had  ez- 

i5.andi6.  tended  the  SenatUs  Confultunl  of  Marcus  Sempro- 

nius  to  the  provinces,  fince  the  people  of  Salamis 

could  not  borrow  money  at  Rome,  becaufe  of 

that  very  law.    Brutus,  under  fiftitious  names,  lent 

(■)  Cicero  them  fome  money  (")  at  four  per  unt.  a  month  *, 

toAtticM,  ^^j  obtained  for  that  purpofe  two  Senatus  Con* 

10!         fultums ;  in  the  former  of  which  it  was  exprelsly 

mentioned)  that  this  loan  (hould  not  be  confidered 

as  an  evafion  of  the  law  f,  and  that  the  go* 

vernor  of   Sicily  ihould  determine  according  to 

the  ftipulations  mentioned   in   the  bond  of  the 

Salaminians. 

As  lending  upon  intereft  was  forbidden  by  the 
Gabinian  law  between  provincials  and  Roman  citi- 
zens, and  the  latter  at  that  time  had  all  the 
money  of  the  globe  in  their  bands,  there  was  a 
nece;flity  for  tempting  them  with  the  bait  of  ex- 

*  Pompey  having  lent  660  talents  to  king  Ariobarzanes,  made 
that  prince  pay  him  thirty- three  Attic  talents  every  thirty  days. 
CrV  ad Att,  lib.  %,  ep.  21.  lib.  6.  ep.  fi. 

t  Uc  neque  Salaminiis,  neque  cui  eis  dediilet,  fraadi  cflet* 
Ibid. 

travagant 
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travagant  intereft,  to  the  end  that  the  avaricious  -Book 
might  thus  lofe  fight  of  the  danger  of  lofing  their  ^?^^^^* 
money.  And  as  they  were  men  or  great  power 
in  Rome,  who  awed  the  magiftrates,  and  over- 
niled  the  laws,  they  were  emboldened  to  lend, 
and  to  extort  great  ufury.  Hence  the  provinces 
were  fucceflively  ravaged  by  every  one  who  had 
any  credit  in  Rome :  and  as  each  governor,  at 
entering  upon  his  province,  publilhed  his  edift  *, 
wherein  he  fixed  the  rate  of  intereft  in  what  man^ 
ner  he  pleafcd,  the  legiflature  played  into  the 
hands  of  avarice,  and  the  latter  ferved  the  mean 
purpofes  of  the  legiflator. 

But  the  public  bufinefs  muft  be  carried  on  ;  and 
wherever  a  total  inadion  obtains,  the  ilate  is 
undone.  On  fome  occafion  the  towns,  the  cor- 
porate bodies,  and  (bcieties,  as  well  as  private  peo- 
ple, were  under  a  neceffity  of  borrowing ;  a  necef- 
fity  but  too  urgent,  were  it  only  to  repair  the 
ravages  of  armies,  the  rapacity  of  magiftrates,  the 
extortions  of  colleftors,  and  the  corrupt  pradlices 
daily  introduced  •,  for  never  was  there  at  one  pe- 
riod fo  much  poverty  and  opulence.  The  fen  ate, 
being  poflefled  of  the  executive  power,  granted, 
through  neceffity,  and  oftentimes  through  JFa- 
vouF,  a  permiffion  of  borrowing  from  Kqman 
citizens,  fo  as  to  cnadt  decrees  for  that  par- 
ticular purpofe.  But  even  thcfe  decrees  were 
difcredited    ipiy   the  law  \    for   they    might    give 

•  Cicero's  edift  fixed  it  to  one  ftr  cent,  a  month,  with  in- 
tcreft  upon  intercft,  at  the  expiration  of  the  year.  With  regard 
to  the  farmers  of  the  republic,  he  engaged. them  to  f^ran  a 
refpite  to  their  debtors :  if  the  latter  did  not  pay  at  the  time 
fixed,  iie  awarded  the  intereA  mentioned  in  the  bond.  Cic,  ad" 
Att.  lib.  6.  ep.  i. 

Vol.  II.  K  occafion 
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Boor  occafion  to  the  people's  *  infifting  upon  new  rain 
r?'^'^\  °f  incereft,  which  would  augment  the  danger  of 
"  Jofing  the  capital,  while  they  made  a  farther  exten- 
fion  of  ufury.     I  fhall  ever  repeat  it*  that  man- 
kind are  governed,  not  by  extremes,  but  by  prin- 
.  ctples  of  moderation.  '    ' 

{')  Leg.        He  pays  leaft,  fays  Ulpian  (*),  who  pays  lateft. 
^^'  k'f  '^^'^  decides  the  queftioo,  whether  intcreft  be  law- 
„if^         ful  i  that  is,  whether  thccrcditor  can  fell  time,  and 
the  debtor  buy  it. 

"  See  whnt  Locretiu!  fay*  in  the  nil  letter  to  Atticus,  fib.  5. 
'There  was  even  ■  general  Senatus  Conrulcum,  ^o  fix  the  rate  of 
intercA  a[  one  }tr  emi.  a  month.     See  the  fiuoe  letter. 
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BOOK    xxin. 

Of  Laws  in  the  Relation  they  hear  iQ 
the  Number  of  Inhahitants, 

CHAP.     I. 

Of  Men  and  Animals  with  refpeS  to  the  MM- 
plication  of  their  Species. 

1 

ELIGHT  of  human  kind(*X  and  Gods  Book 

above ;  :    q^^^^^* 

Parent  of  Rome,    propitious  queen  of (•)  Oryl* 

love!  dcn*t 

»•••»«•#«  Lttcr* 

Fori«fhen  the  rifing  fpring  adorns  the  mead. 
And  a  new  fcene  of  nature  ftands  difplay'd ; 
When  teeming  buds,  and  chearful  greens  appear, 
And  weftern  gales  unlock  the  lazy  year ; 
The  joyous  birds  thy  welcome  firft  exprefi, 
Whofe  native  fongs  thy  genial  fire  oonfefs  : 
Then  favage  beafts  bound  o*er  their  flighted  food. 
Struck  with  thy  darts,  and  tempt  the  raging  flood : 
All  nature  is  thy  gift,  earth,  air,  and  fea  j 
Of  dl  that  breathes  the  various  progeny 
Stung  with  delight,  is  goaded  dn  by  thee. 
0*er  barren  mountains,  o*er  the  flow'ry  plain. 
The  leafy  fbreft,  and  the  liquid  main. 
Extends  thy  uncontroulM  and  boundlefs  reign. 
Thro'  all  the  living  regions  thou  doft  move. 
And  fcatter'ft  where  thou  go'ft  the  kindly  feeds  of 
love. 

K  2  The 
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Book  The  females  of  brutes  have  an  almoft  conftant 
XXIII.  Jecundi^.  But  in  the  human  fpecies,  the  manner 
Cliap.  z.  ^£  thinking,  the  charafter,  the  paffions,  the  hu- 
mour,  the  caprice,  the  idea  of  prelerving  beauty, 
the  pain  of  child-bearing,  and  the  fatigue  of  a  too 
nutnerous^family,  obftrud  propagation  a  thoufand 
different  ways« 
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Of  Marriage. 

natural  obligation  of  the  father  to  pro^ 

vide  for  his  children  has  eftabliihed  marriage, 

^hich  makes  knoyrn  the  perfon  who  ought  to  fulfil 

(*»)  The    this  obligation*     The  people  (**)  mentioned  by 

(yara-      Pomponius  Mela  (^)  had  no  other  way  of  difco- 

rrS  I.  '^^"'^S  ^^^  ^"^  *^y  refcmblance. 
cap,  8.    '     Among  civilized  nations,  the  father  *  is  that 
.    perfon  on   whom  the  laws,  by  the  cerenxony  of 
marriage,  have  fixed  this  duty  -,  becaufe  they  find 
,  in  him  the  icnan  they  want. 

An)ongft  brutes  this  is  an  obligation  which  the 
mo^tx  can  generally  perform ;  but  it  is  much 
more  extenfive  aifiongil  men.  Their  children  in- 
'  deed  have  reafon  •,  but  this  conies  only  by  (low  de- 
grees. It  is  pot  fufficien^t  to  nourifh  them  \  we 
mull  alfo  dired  them  :  ;hey  ca,n  already  liv^e  y  but 
they  cannot  govern  themfelves* 

Illicit  conjundlions  cpntnbuije  bpt  little  tp  the 
propagation  of  the  fpecies.  The  father,  who  is 
under  a  natural  obligation  to,  nouri^i  and  educate 
his  children,  is  not  then  fixed ;  and  the«  mother, 
yritb  whom  the  obligation  remains,  finds  a  thou- 

*  ?a/<r  eft  qum  nufti^  dtmoHftrOMt. 

fan4 
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fatid  obftacles  from  fliame,  i^morfe,  the  conftrarnt  b  o  o  k  • 
of  her  fex,  and  the  rigour  of  laws ;  and  befides,  ,^^^^* 

ii  «  i_  Chap.  3, 

Ihe  generally  wants  the  means.  and  44 

Women  who  have  fubmitced  to  a  public  profti- 
tution,  cannot  have  the  conveniency  of  educating  * 
their  children :  ,the  trouble  of  education  is  incom«*  ^ 
patible  with  their  flation ;  and  they  arefo  corrupt, 
that  they  c^n  have  no  protedbion  from  the  law. 

It  follows  from  all  this,  that  public  continence  ^ 

is  naturally  connected  with  the  propagation  of  the . 
fpecies. 

C  H  A  P.    IIL 

Of  the  Condition  if  Childr^. 

T  T  is  a  difbate  of  reafori,  that  when  there  is  i 
^  marriage,  children  fhould  follow  the  flation  or 
condition  of  the  father;  and  that  when  there  is 
not|  they  can  belong  to  the  mother  only  *• 

C  HA  R    IV. 

Of  Families^ 

TT  is  almqit  every  where  a  cuftom  for  the  wife 
•■"  to  pafs  into  the  family  of  the  hufband.     The 
contrary  is  without  any  inconveniency  eftabliflied 
at.Formofa  (**),  where  the  hofband  enters  into  thc('*)  J^a 
family  of  the  wife.  Ii9\,dt. 

This  law,  which  fixes  the  family  in  a  fucceflion  p^g.'  ig^. 
of  perfons  of  the  fame  fex,   greatly  contributes! 
ii^icpendently  of  the  firft  motives,  to  the  propa- 
gation of  the  human  fpecies.     The  family  is  a 

*  For  this  reafon,  among  nations  that  have  flaves^  the  <:hiid   < 
•liSioft  always  follows  the  ^tion  or  condition  of  the  mother. 

K  3  kind 
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Book  kind  6f  proj^erty:  a  man  who  has  childrtn  of  a 
XXIII.  f^y^  which  docs  not  perpetuate  it,  is  never  fatisfied 
*^'^*  if  he  has  not  thofe  who.  can  render  it  perpetual. 

Names,  whereb^f  men  acquire  an  idea  of  a  thing, 
which  one  would  imagine  ought  not  to  peri(h»  are 
extremely  proper  to  infpire  every  family  with  a 
defire  of  extending  its  duration.  There  are  peo- 
ple, amo;igft  whom  namiss  difttnguiih  families: 
there  are  others,  where  they  only  diftinguifh  per- 
fons :   the  latter  have  not  the  fame  advantage  as 

the  former. 

« 

CHAP.    V. 

Of  the.  fever al  Orders  of  Umful  Wives.  - 

LAWS  and  religion  fometimes  eftablifh  niany 
kinds  of  civil  conjunftions :  and  this  is  the 
cafe  amongft  the  Mahometans,  where  there  are 
feveral  orders  of  wives,  the  children  of  whom  are 
diftinguifhed  by  being  born  in  the  houfe,  by  civil 
contracts,  or  even ,  by  the  flavery  of  the  mother, 
and  the  fubfequent  acknowledgment  of  the  fa- 
ther. 

It.  would  be  contrary  to  reafon,  that  the  law 
fhould  ftigmatize  the  children  for  what  it  approved 
in  the  father.  All  thefe  children  ought  therefore 
to  fucceed,  at  leaft  if  fome  particular  reafon  does 
not  oppofe  it,  as  in  Japan,  where  none  inherit 
but  the  children  of  the  wife  given  by  the  emperor. 
Their  policy  demands  that  the  gifts  of  the  em* 
peror  fhould  not  be  too  much  divided,  becaufe 
they  fubjed  them  to  a  kind  of  fervice,  like  that 
of  our  ancient  fiefs. 

There 
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There  are  countries,  where  a  wife  of  the ;  fe-  Book 
cond  rank  enjoys  nearly  the  fame  honours  in  a^^^^^' 
family,  as  in  our  part  of  the  world  are  granted  to 
an  only  cotxibrt :    there  the  children  of  concubines 
are  deemed  to  belong  to  the  firflr  or  principal  wife. 
Thus   it  is  alfo  eftafoliihed  in  China.     Filial  re- 
fpeft  (^),  and  the  ceremony  of  deep  mourning,  are  («)  Da 
not  due  to  the  natural  mother,    but  to  her  ap-^f^^^» 

vol      2 

pointed  by  the  law.  p^  [   ' 

By  means  of  this  fidbioa^  they  have  no  baf- 
tard  children  ;  and  where  fuch  ^  fi£tion  does 
not  take  place,  it  is  obvious,  that  a  law  to  legi^ 
timate  the  children  of  concubines,  muft  be  confi* 
dered  as  an  zQ:  of  violence,  as  the  bulk  of  the 
nation  would  be  ftigmatized  by  fuch  a  decree. 
Neither  is  there  any  regulation  in  thoie  countries, 
with  regard  to  children  born  in  adultery.  The 
rcclufe  lives  of  women,  the  locks,  the  inclofures, 
and  the  eunuchs,  render  all  infideliry  to  their 
huibandlf  fo  difficult,  that  the  law  judges  it  im- 
pbflible.  Befides,  the  fame  fword  would  exter- 
minate the  mother  and  the  child. 

CHAP.    VL 

Of  Bq/iards  m  different  GovernmentSy 

Tr^HEY  hare,  therefore,  no  fuch  thing  as  baf- 
^  ,tards,  wheref  polygamy  is  permitted;  thisdif- 
grace  is  known  only  in  countries,  in  which  a  man 
is  allowed  to  marry  but  one  wife.  Here  they  were 
obliged  to.  ftamp  a  mark  of  infamy  upon  concu- 
binage, and  confequently  they  were  under  a  ne- 
ceflity  of  ftigmatizing  the  iflue  of  fuch  unlawful' 
conjunftions. 

K  4  In 


\ 
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Book      In  republics,  where  it  is  neceflary  that  there  (bovli 
ct^^^l    ^  ^^  pureft  morals,  baftards  ought  to  be  more 
degraded  than  in  monarchies. 

The  laws  made  againft  them  at  Rome  were 
perhaps  too  fevere.  But  as  the  ancient  inditu- 
tions  laid  all  the  citizens  under  a  neceility  of  mar- 
rying; and  as  marriages  were  alfo  foftened  by  the 
permiflloti  to  repudiate^  or  make  a  divorce-,  no- 
thing but  an  extreme  corruption  of  manners  could 
lead  them  to  concubinage, 

Ic  is  obfervable,    that  as  the  quality  of  a  ci- 
tizen was  a  very  confiderable  thing  in  a  democra- 
tic government,  where  it  carried  with  it  the  fo- 
'  yereign  power,  they  frequently  made  laws  itk  re- 
fped  to  the  date  of  baftards,  which  had  lefs  re- 
lation to  the  thing  itfelf,  and  to  the  honefly  of 
marriage,  than  to  the  particular  conftitution  of  the 
republic.     Thus  the  people  have  fometimes  ad- 
(0  Arifto-  mitted  baftards  into  the  number  (^)  of  citizens,  in 
^•^'  ib^6  ^^^^*"  ^^  increafe  their  power  in  oppofitio*  to  the 
cap.  4.      great.    Thus  the  Athenians  excluded  baftards  from 
the  privilege  of  being  citizens,  that  they  .might 
poffefs  a  greater  Ihare  of  the  corn  fent  them  by 
the  king  of  Egypt.  ..In  fine,  Ariftotle  informs 
(f)  Ibid,   us  (*),  that  in  many  cities  where  there  was  not  a 
lib  3-      fufficient  number  of  citizens,   their  baftards  fuc- 
ceeded  to  their  pofteiTions ;   and  that  when  there 
was  a  proper  number,  they  did  not  inherit. 

« 

CHAP.    VII. 

* 

0/  the  Father's  Confent  to  Marriage. 

'  I  ^  H  E  confent  of  fathers  is  founded  on  their 

*    authority,  that  is,  on  their  right  of  property. 

2  It 


cap.  3. 
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It  is  alfo  founded  on  their  love,  on  their  reaibn,  and  Boor 
on  the  uncertainty  of  that  of  their  children,  whom  p?^^^^* 
youth  confines  in  a  ftate  of  ignorance,  and  paflion 
in  a  ftate  of  ebricty. 

In  the  fmali  republics,  or  (ingular  inftitutions  al- 
ready mentioned,  they  might  have  laws  which  gave  ' 
to  magiftrates  that  right  of  infpcilion  over  the 
marriages  of  the  children  of  citizens,  which  na- 
ture had  already  given  to  fathers.  The  love  of 
the  public  might  there  equal  or  furpafs  all  other 
love.  Thus  Plato  would  have  marriages  regu- 
lated by  the  magiftrates :  this  the  Lacedaemonian  * 
magiftrates  performed. 

But  in  common  inftitutions,  fathers  have  the  dif-* 
pofal  of  their  children  in  marriage :  their  prudence  >. 
in  this  refpeA  is  always  fuppofed  to  be  fuperior  to 
that  of  a  ftranger.  Nature  gives  to  fathers  a 
defire  of  procuring  fucceffors  to  their  children, 
when  they  have  almoft  loft  the  defire  of  enjoy- 
ment themfelvcs.  In  the  feveral  degrees  of  pro* 
geniture,  they  fee  themfelves  infenfibly  advancing 
to  a  kind  of  immortality.  But  what  muft  be  done, 
if  opprefllon  and  avarice  arife  to  fucb  a  height 
as  to  ufurp  all  the  authority  of  fathers  ?  Let  us 
hear  what  Thomas  Gage  (^)  fays  in  regard  to  the  («»)  ANew 
condudl  of  the  Spaniards  in  the  Weft-Indies,  Survey  of 

According  to  the  number  of  the  fons  and  daughters  j„dies*  by 
that  are  marriageable^  the  fathers  tribute  is  raifed  Thomas 
end  increafedj  until  they  provide  hujbands  and  wives  9*S^» 
for  their  fons  and  daughters^  whoy  as  foon  as  ^0^  3d  ©dit, 
are  married^  are  charged  with  tribute ;  V)hich  that  it 
^ay  increafe^  they  will  fuffer  none  above  fifteen  year^ 
cf  age  to  live  unmarried.     Nay^  ^the  fet  time  of  mar^*. 
riage^  appointed  for  the  Indians^  is  at  fourteen  years 

for 
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'Boo  n  for  the  man^  and  thirteen  fw  the  woman ;  alUdging^ 

XXIII.  ^i^^i  fi,^  a^^  fooner  ripe  for  the  fruit  of  wedlock, 

*^*      and  fooner  ripe  in  knowledge  and  malice j  and  ftrengtb 

for  work  and  fervicej  than  any  other  people.    Naj^ 

fometimes  they  force  them  to  marry^  who  are  fcarce 

twelve  and  thirteen  years  of  age^  if  they  find  thetn 

well  limbed  and  flrong  in  body^  explaining  a  point  of 

one  of  the  canons^  which  allowetb  fourteen  and  ff" 

/       teen  yearSj    Nisi  malitia  suppleat  atatem. 

He  faw  a  lift  of  thefe  taken.     It  was,  fays  he, 

a  moft  fhatneful  affair.     Thus  in  an  a£HoH  which 

ought  to  be  the  moft  free,  the  Indians  are  the 

greateft  flaves. 


,  V 
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^Tbe  fame  SuhjeSi  continued. 

IN  England,  the  law  is  frequently  abufed  by  the 
daughters  marrying  according  to  their  own 
fancy,  without  confulting  their  parents.  This 
cuftom  is,  I  am  apt  to  imagine,  more  tolerated 
there  than  any  where  elfe,  from  a  confideracion, 
that  as  the  laws  have  not  eftablifhed  a  ~  monadic 
celibacy,  the  daughters  have  no  other  ftate  to  chufe 
but  that  of  marriage,  and  this  they  cannot  refufe. 
In  France,  on  the  contrary,  young  women  have 
always  the  refource  of  celibacy  ;  and  therefore  the 
law  which  ordains  that  they  fhall  wait  for  the  con- 
fent  of  their  fathers,  may  be  more  agreeable.  In 
this  light  the  cuftom  of  Italy  and  Spain  muft  be 
lefs  rational;  convents  are  there  eftablilhed,  and 
yet  they  may  marry  without  the  confent  of  their 
fathers* 

•  * 

CHAP. 
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C  H  A  P.    IX. 

Of  young  Women. 

YOUNG  women  who  are  conduced  by  mar*  Book  . 
mge  alone  to  liberty  and   pleafure;   whoJ^^^'^- 
have  a  mind  which  dares  noc  think,  a  heart  which  lo.^di  1. 
dares  ROt  fecU  eyes  which  dare  noc  fee,  ears  which 
dare  noc  hear,  who  appear  only  to  Ihew  them- 
felvcs  fiUy,   condemned  wkhouc   intermiiSon  to 
triflei  and  preceptif  have  lufficient  inducements 
to  lead  them  on  to  marriage :   it  is  the  young  men 
that  want  so  be  encouraged. 

C  HA  P.    X. 

What  it  is  that  determines  to  Marriage. 

AX/'HEREVER  a  place  is  found  in  which 
^  ^  two  perfons  can  live  commodioufly,  there 
thqr  enter  in«>  marriage,  ^?ature  has  a  fufficierit 
propenfity  to  it,  ^htti  unreftrained  by  the  diffi- 
culty of  fubfiftence. 

A  rifing  people  increafe  and  multiply  extremely. 
This  is,  becaufe  with  them  it  would  be  a  great  in- 
conveniency  to  liTe  in  celibacy  ^  and  none  to  have 
many  children.  The  contrary  of  which  is  the  cafe 
when  a  nation  is  formed. 

C  H  A  R    XI. 

Of  the  Severity  of  Government. 

TiTEN  who  have  abfolutely  noth&ig,  fuch  as 
^^^  beggars,   have  many  children.    This  pro- 
ceeds from  their  being  in  the  cafe  of  a  rifing  peo- 
ple: 
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t  o  o  K  pie :  it  cofts  the  father  nothing  to  give  his  art  to 

Xxill.  Yns  offspring,  who  even  in  their  infancy  are  the  in- 

*^*  ^'ftrumcnts  of  this  art.     Thcfe  people  multiply  in  a 

rich  or  fuperftitious  country,  becaufe  they  do  not 

fupport  the  burthen  of  fociety  ;  but  are  themfelves 

the  burthen.     But  inen  who  are  poor,  only  be^ 

caufe  they  live  under  a  fevere  government ;   who 

regard  their  fields  le(s  as  the  fource  of  their  fub* 

fiftence,  than  as  a  caufe  of  vexation  ;  thefe  men, 

1  fay,  have  few. children  :  they  have  not  even  fub- 

Mence  for  themfelves ;  how  then  can  they  think  of 

dividing  it  ?    they  are  unable  to  take  care  of  their 

own  perfons,  when  they .  are  fick ;   how  then  can 

theiy  attend  to  the  wants  of  creatures  whbfe  in« 

fancy  is  a  continual  ficknefs  ? 

It  is  pretended  by  fome  who  are  apt  to  talk  of 
things  which  they  have  never  examined,  that  the 
greater  the  poverty  of  the  fubjefb,  the  more  nu- 
merous their  faniilies ;  that  the/  more,  they  are 
loaded  with  taxes,  the  more  induftrioufly  they  en- 
deavour to  put  themfelves  in  a  ftation  in  which 
they  will  be  able  to  pay  them:  two  fophifms, 
which  have  always  deftroyed,  and  will  for  ever  be 
the  deftrudion  of  monarchies. 

The  feyerity of  government  maybe  carried  to 

fuch  an  extreme,  as  to  make  the  natural  fentimencs 

deftrudive  pf  the  natural  fentiments  themfelves. 

(*)  A  New  Would  the  women  of  (*)  America  have  refufed  to 

^e  Weft*  '^^  children^  had  their  mafters  been  lefs  cruel  ? 

Indies^  by 

Thomas 

Gage« 

P-  97: 

jaediu 

CHAP. 
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0 

CHAP.     XII. 

Of  the  Number  of  Males  and  Females  in  different 

Countries. 

I  Have  abeady  obferved  t^\  that  there  are  born  B  o  o  ic 
in  Europe  rather  more  boys  than  girls.    It  has  /^^^^^* 
been  remarked,  that  in  *  Japan  there  are  born  ra-and^^!  * 
ther  more  girls  than  boys :  all  things  compared,  (^)Book 
there  muft  be  more  fruitful  women  in  Japan  than  *  '     *^* 
in  Europe,  and  confequently  it  muft  be  more  po* 
pulous. 

We  are  informed  (Oi  that  at  Bantam  there  are  ten  (^  Col- 
girls  to  one  boy.    A  dilproponion  like  this  muft^®***^^ 
caufe  the  number  of  families  there,  to  be  to  the  thar^^n, 
number  of  thofc  of  other  climates,  as  i  to  5- jtribatcdtQ 
which  is  a  prodigious  diflfercnce.     Their  families  y fflj^*  ^ 
may  be  much  larger  indeed  ;   but  there  muft  be  of  the 
few  men  in  circumftanccs  iiifficient  to  provide  for  Eaft-In^^'a 
fo  large  a  family.  voL^^^' 

P-  347- 
CHAR     XIII. 

Of  Sea-port  Towns. 

IN  fca-port  towns,  where  men  expofe  themfelves 
to^a  choufand  dangers,  and  go  abroad  to  live  or 
die  in  diftant  climates,  there  are  fewer  men  than 
women  :  and  yet  we  fee  more  children  there  than 
in  other  places.  This  proceeds  from  the  greater 
cafe  with  which  they  procure  the  means  of  fub- 
fiftence.  Perhaps  even  the  oily'parts  of  fifh  are 
more  proper   to  furnifh  that  matter  which  con- 

*  See  Kempfer,  who  gives  a  computation  of  the  people  of 
Mcaco. 

tributes 
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Book  tributes  to  generation.  This  niay  be  one  of  the 
c'h^^^^*  caufcs  of  the  infinite  namber  of  people  in  *  Japan 
(»)^cDii  and  China't,  where  they  live  almoft  wholly  on  (") 
Halde,  glh.  If  this  be  the  cafe,  cerpiin  monaftic  rules, 
p.°l'i^  which  oblige  the  monks  to  live  on  fifli,  muft  be 
14a.        contrary  to  the  i|pirit  of  the  legiflator  himielf. 

CHAP.    XIV. 

Of  the  ProduSHons  of  the  Earth  ivbich  rejuire  a 

greater  or  lefs  Number  of  Men. 

PI  Afture-Iands  are  but  little  peopled*  becaufe  they 
find  employment  only  for  a  few.  Corn  lands 
employ  a  great  many  men,  and  rin^ards  infi- 
nitely more. 

It  has  been  a  frequent  complaint  in  England^, 
that  the  increafe  of  pafture-land  diminifhed  the  in- 
habitants ;  and  it  has  been  obferved  in  FrancCi 
that  the  prodigious  number  of  vineyards  is  one  of 
the  great  caufes  of  the  niultitude  of  people. 

Thofe  countries  where  coal-pits  furniih  a  proper 
fubftance  for  fuel,  have  this  advantage  over  others, 
that  not  having  the  fame  occafion  for  forefts,  the 
lands  may  be  cultivated. 

In  countries  productive  of  rice,  they  are  at  vaft 
pains  in  watering  the  land ;    a  great  number  of 

*  Japan  is  compofed  of  a  number  of  ifles,  where  there  are 
snany  banks,  and  the  fea  is  there  extremely  full  of  fifh. 

t  China  abounds  in  rirers. 

%  The  greateft  number  of  the  propnetor8>of  land>  fays  biOiop 
Burnet,  finding  more  profit  in  felling  their  wool  than  theii;  corn, 
inclofed  their  eftates :  the  commons,  ready  to  prifli  with  hunger, 
roie  up  in  arms ;  they  iriMed  on  a  divifion  of  the  lands :  tbc 
young  king  even  wrote  on  this  fubjefl.  And  proclamations  were 
made  aeainft  thofe  who  inclofed  their  lands.  Abridg,  oftbtHifi* 
of  the  MefirmaitoH. 

men 
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men  muft  therefore  be  employed.     Befides,  there  Book 
is  lefs  land  required  to  furnilh  fubfiftence  for  a  fa-  JP^^^K 
mily,  than  in  thofe  which  produce  other  kinds  of    *^*  *  \ 
ffm.     In  fine,  the  land  which  is  elfewhere  em- 
ployed in  raifing  cattle,  ferves  immediately  for  the 
fubfiftence  of  man ;  and  liie  labour,  which  in  other 
places  is  performed  by  cattle,  is  there  performed 
by  men  ^   fo  that  the  culture  of  the  foil  becomes 
to  man  an  immenfe  manufafture. 

C  H  A  P.     XV. 

Of  the  Number  of  Inhabitants  with  relation  to 

the  Arts. 

» 

\\r  HEN  there  is  an  Agrarian  law,  and'  the 
^  ^  lands  are  equally  divided,  the  country  may 
be  extremely  well  peopled,  though  there  are  but 
few  arts  5  becaufe  every  citizen  receives  from  the 
cultivation  of  his  land  whatever  is  neceffary  for 
his  fubfiftence,  and  all  the  citizens  together  con- 
fume  all  the  fruits  of  the  earth.  Thus  it  was  in 
forae  republics. 

In  our  prefent  fituation,  in  which  lands  are  fb  un- 
equally diftributed,  they  produce  much  more  than 
thofc  who  cultivate  them  are  able  to  confume  ;  if 
the  arts,  therefore,  fhould  be  negledted,  and  no- 
thing minded  but  agriculture,  the  country  could 
not  be  peopled.  Thofe  who  cultivate,  or  employ 
others  to  cultivate,  having  corn  to  fpare,  nothing  . 
would  engage  them  to  work  the  following  year  : 
the  fruits  of  the  earth  would  not  be  confumed  by 
the  indolent ;  for  thefe  would  have  nothing  with 
which  they  could  purchafe  them.  It  is  neceffary 
then  that  the  arts  fhould  be  eftabliftied,  in  order 
3  that 
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Book  that  the  produce  of  the  land  may  be  confumed  hf 
J^^^^'  the  labourer  and  the  artificer.  In  a  word,  it  is 
^*  now  proper  that  many  (hould  cultivate  much  more 
than  is  neceffary  for  their  own  ufe.  For  this  pur- 
pofc,  they  muft  have  a  defire  of  enjoying  fuper- 
fluities  ;  and  thefe  they  can  receive  only  from  the 
artificer. 

The  mkchines  deftgned  to  abridge  art,  are  not 
always  ufeful.  If  a  piece  of  workmanihip  is  of  a 
moderate  price,  fuch  as  is  equally  agreeable  to  the 
maker  and  the  buyer,  thofe  machines  which  would 
render  the  manufafture  more  fimple,  or,  in  other 
words,  diminifh  the  number  of  workmen,  would 
be  pernicious.  And  if  water-mills  were  not  every 
where  eftablifhed,  I  ihould  not  have  believed  thorn 
fo  ufefut  as  is  pretended,  becaufe  they  have  de- 
prived an  infinite  multitude  of  their  employment, 
a  vaft  number  of  perfons  of  the  ufe  of  water,  and 
great  part  of  the  land  of  its  fertility. 

CHAR    XVI. 

7ie  Concern  of  the  Legtjlator  in  the  Propagation 

cf  the  Species. 

REGULATIONS  on  the  number  of  citi- 
zens depend  greatly  on  circumftances.  There 
are  countries,  in  which  nature  does  all :  the  legif- 
lator  then  has  nothing  to  do.  What  need  is  there 
of  inducing  men  by  laws  to  propagation,  when  a 
fruijful  climate  yields  a  fufficicnt  number  of  in- 
habitant^ ?  Sometimes  the  climate  is  more  favour- 
able than  the  foil ;  the  people  multiply,  and  are 
deftroyed  by  famine :  this  h  the  cafe  of  China. 
Hence  a  father  fells  his  daughters,  and  expoies 

his 
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his  children.     In  TonquinC*),  the  fame  caufes  Book 
produce  the  fame  efFcfts  -,  fo  we  need  not,  like  the  JP^^^\ 
Arabian  travellers  mentioned  by  Renaudot,  fcarch  (n)  ^*aj^* 
for  the  origin  of  this   in  their  fentimcnts  (*)  on  pierc's 
the  metempfychofis.  loiT'' 

For  the  fame  reafon,  the  religion  of  the  ide  of  (<>)  ibid. 
Formofa  (^)  does  not  fuffer  the  women  to  bring  P^&- *^7» 
their  childi'en  into  the  world,  till  they  are  thirty-  collec- 
five  years  of  age  :    the  prieftcfs   before  this  age,  tion  of 
by  bruifing  the  belly,  procures  abortion.  di«  co^l 

tri bated  to 

CHAP.    XVII.  {|J«  efta- 

Of  Greece,  ana  the  Number  of  tts  hhabitanU.  of  the 

^  Eaft-India 

npHAT  effea  which  in  certain  countries  of^^j"P^"y' 
-*•    the  caft  fprings  from  phyfical  caufes,   was  pa/t  /. 
produced  in  Greece  by  the  nature  of  the  govern-:  P*g'  '^2« 
ment.    The  Greeks  were  a  great  nation,   com-        *    ' 
pofed  of  cities,  each  of  which  had  a  diftinifb  go- 
vernment and  feparate  laws.     They  had  no  more 
the  fpiru  of  conqueft  and  ambition,  than  thofe  of 
SwilKrland,  Holland^  and  Germany,  have  at  this 
day.    In  every  republic  the  legiflator  had  in  view 
the  happinefs  of  the  citizens  at  home,  and  their 
power  abroad,    left  it  (hould  prove  inferior  *  to 
diat  (rf  the  neighbouring  cities.     Thus,  with  the 
enjoyment  of  a  fmall  territory  and  great  happi- 
nefs, it  was  eafy  for  the  number  of  the  citizens  to 
increafe  to  fuch  a  degree  as  to  become  burthen-, 
fomc.    This  obliged  them  inceflantly  to  fend  out 
colonies  i" ;   and,  as  the  Swifs  do  now,  to  let  their 

*  In  valour,  difcipline,  and  military  exercifes. 
f  The  Gall«?^.  who  were  in  the  fame  circumftanceSy  a6led  in 
the  fame  manner. 

Vol.  II.  L  men 
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Book  men  out  to  #ar.  Ndthing  was  negkfted  thdt  cbuld 
XXIII.  hinder  the  too  great  muItipUcation  of  children, 
""•"f- ''-  They  had  amobgft  chem  «pttbli«,  whofe  con- 
flitution  was  very  remarkable.  The  nations  ihey 
had  fubdued  were  obliged  to  provide  fubfiftence 
for  the  citizens.  The  Lacedaemonians  were  fed 
by  the  Helotes,  the  Cretans  by  the  Periecians^ 
and  the  Theffalians  by  the  Pencftcs.  .  They  were 
obliged  to  have  only  a  certain  number  of  freemen, 
fchat  their  flaves  might  be  able  to  furnifh  tMm 
with  fubfiftence.  It  is  a  received  maxim  in  oui* 
days,  that  it  is  nereflary  to  lirbit  the  number  of 
regular  troops :  now  the  Lacedismoivians  weit  to 
iirmy  maintained  By  the  peafants  :  it  was  proper 
therefore  that  this  army  fliould  be  limited  ;  with- 
out this  the  freenien,  who  had  all  the  advantage 
of  fociety,  would  increafe  beyoikl  humber^  aiid 
the  labourers  be  overloaded. 

The  politics  of  the  Greeks  were  particularly 
employed  in  regulating  the  tiumber  of  citizens. 
f»)Rcpub.  Plato  C^)  fixes  them  at  five  thoufand  and  forty, 
lib.  5.      and  he  would  have  them  ftop  or  encourage  pro- 
pagation, as  was  thoft  convenient,    by  honours, 
Ihanie,  and  the  advice  of  the  old  men  ;  he  ^uld 
(^  Ibid,  even  (0  regulate  the  number  of  iharriages,  in  fuch 
a  manner,  that  the  republic  inight  be  recruited 
without  being  overcharged. 
(M  Polit.       If  the  laws  of  a  country,  fays  Ariftotic  (^)^  for- 
lib.  7.      bid  the  ekpofing  of  children,  the  number  of  thofc 
^P*  *  •    brought  forth  ought  to  be  limited.    If  they  have 
more  than  the  number  prefcribed  by  law,  he  ad- 
(«)  Ibid,   vifes  (*)  to  make  the  women  mifcarry  before  the 
foetus  be  formed. 


The 
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Hie  iatne  author  mentions  the  infanu)us  means  Book 
tnade  ufeof  by  the  Cretans,  to  prevent  their  hav-^^^'^J- 
ing  too  great  a  number  of  children ;  a  proceeding  i8.andi9. 
too  indecent  to  repeat. 

There  are  places,  fays  Ariftot4e  (")  again,  where  (■)  poUt« 
the  laws  give  the.  privilege  of  being  citizens  to^i^«  3* 
ftrangcrs,  or  to  baftards,  or  to  thofe  whofe  mo-^*^' '' 
thers  only  are  citizens  i  but  as  foon  as  they  havt  a 
fufficient  number  of  people,  this  privilege  ceafeS« 
Thefavages  of  Canada  bum  their  prifoners  *,   but 
when  they  have  empty  cottages  to  give  them,  they 
receive  them  into  their  nation. 

Sir  William  Petty,  in  his  calculations,  fuppofes 
that  a  man  in  England  is  worth  what  he  would  fell 
for  at  Algiers  *.  This  can  be  true  only  with  re** 
fpedt  to  England.  There  are  countries  where  a 
man  is  worth  nothing,  there  are  others  where  he 
is  worth  lels  than  nothing. 

CHAP.    XVIIL 

Cf  the  Sfaie  and  Number  of  People  before  the 

Romans. 

Italy,  Slcily,  Afia  Minor,  Gaul  and  Ger- 
•*•  many,  were  nearly  in  the  fame  ftate  as  Greece  \ 
full  of  fmall  nations  that  abounded  with  inhabi- 
tants, they  had  no  need  of  laws  to  increafe  their 
number. 


A 


CHAP.    XIX. 

Of  the  Depopulation  of  the  Globe. 

LL  thefe  little  republics  were  fwallowed  up 
in  a  large  one,  and  the  globe  inienfibly  bc^ 

•  Sixty  pounds  fterjing.  *    > 

Li/  came 


I 
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B^  o  o  ic  came  depopulated :   in  order  to  be  convinced  of 

WITT 

Chap  10  ^^^**  ^^  "^^^  ^^^^  confider  the  ftate  of  Italy  and 
Greece,  before  and  after  the  viftorics  of  the  Ro- 
mans. 
(»yLib.  6.  "  Tou  will  ajk  m^  fays  Livy  CO,  where  the  Vol- 
*'  fci  could  find  foldiers  to  fupport  the  war^  after 
having  been  fo  often  defeated.  There  muji  have 
been  formerly  an  infinite  number  of  people  in  tbofe 
^*  countries^  which  at  prefent  would  be  little  better 
**  than  a  defart^  were  it  not  for  a  few  fdldiers  and 
•*  Roman  Jlaves.^* 

**  The  oracles  have  ceafed^  fays  Plutarch,  becaufe 
"  the  places  where  they  fpoke  are  deftroyed.  At  pre- 
^*  fent  we  can  fcarely  find  in  Greece  three  tboufand 
**  men  fit  to  bear  arms.** 
(y)  Ub.  7.  "  /  fhall  not  defcribe,  fays  Strabo  (y),  Epirus^  and 
p.  496.  ^c  fj^g  adjacent  places  ;  becaufe  thefe  countries  are  in- 
"  tirely  deferted.  This  depopulation^  which  began  long 
*'  ago,  ftill  continues  5  fo  that  the  Roman  foldiers  en- 
•'  camp  in  the  houfes  they  have  abandoned**  Wc 
find  the  caufe  of  this  in  Polybius,  who  fays,,  that 
Paulus  iEmilius,  after  his  victory,  deftroyed 
fcventy  cities  of  Elpirus,  and  carried  away  a  hun- 
dred and  fifty  thoufand  flaves* 

CHAP.    XX. 

TJjat  the  Romans  were  under  a  Necejpty  of  mak- 
ing Laws^  to  encourage  the  Propagation  of 
the  Species. 

np  H  E  Romans,  by  deftroying  others,  were 
'  -*'  themfelves  deftroyed :  inceflantly  in  aftion, 
in  the  heat  of  battle,  and  in  the  moft  violent 
attempts,  they  wore  out  like  a  weapon  kept  con- 
ftantly  in  ufe.  I  fhall 
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Kfaall  not  here fpeak  of  the  attention  with  whicK  Book 
they  applied  thcmfelvcs  to  procure  ♦  citizens  in  the^^^^^^- 
room  of  thofe  they  loft,  of  the  aflbciations  they     *P*^'' 
entered  into,  the  privileges  they  beftowed,  and  of 
that  immenfc  nurfery  of  citizens,  their  flaves^    I 
Ihall  mention  what  they  did  to  recruit  the  number, 
not  of^  their  citizens,  but  of  their  men  -,   and  as 
thefe  were  the  people  in  the  worM^  who  knew  befl: 
how  to  adapt  their  laws  to  their  projefts,  an  ex- 
amination of  their  condu<9:,  in  this  refpedt,  cannot 
be  a  matter  of  indifference. 

CHAP.    XXI. 

Of  the  Laws  of  the  Romans  relating  to  the  Pro-^ 

pagation  of  the  Species. 

'*p  H  E  ancient  laws  of  Rome  endeavoured  great- 
^  Jy  to  incite  the  citizens  to  marriage.  The 
fenate  and  the  people  made  frequent  regulations 
on  riiis  fubjedb,  as  Auguftiis  fays  in  his  fpeecb  re* 
lated  by  Dio  (').  (■)Lib.56. 

DionyHus  Halicarnafleus  (*)  cannot  believe,  that  (*)  Lib.  1. 
after  the  death  of  three  hundred  and  five  of  the 
Fabii,  exterminated  by  the  Veientes,  there  re- 
mained no  more  of  tlus  family  but  one  fingle 
child ;  becaufe  the  ancient  law,  which  obliged 
every  citizen  to  marry  and  to  educate  all  his  chil- 
dren, f  *was  ftill  in  force. 

Independently  of  the  laws,    the  cenfors  had  a 
particular  eye  upon  marriages,  and  according  to 

*  I  have  treated  of  this  in  the  Confidtrat'Km  on  the  caufts  of 
the  rift  and  deeUnfion  of  the  Romad  grandeur. 
t  In  the  year  of  Rome  ^77. 

'  >  L  5  the 
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Book  the  exigencies  of  the  republic  engaged  them  to  it 
XXIII.   jjy  «  (hame  and  by  puniihments. 
^'  ^  '     The  corruption  of  nfianncrs  that  began  to  Gik« 
place,  contributed  vaftly  to  difguft  the  citizens  a* 
'  gainS  marriage,  which  was  painful  to  thofe  wh5 
had  no  tafte  for  the  pleafures  of  innocence.    This 
(^)  It  18  in  is  the  purport  of  Chat  (peech  (^>  which  Metelkn 
^"^.^?       Numidicus,   when   he  was  cenfor,    made  to  the 
lib.  I .  *    pe<^le  :  "  i/  ir  wen  poffibh  f(nr  us  i^  de  without 
cap,  6.      *♦  wives ^  we  foould  deliver  eurfelves  from  tbii  evil : 
^*  hut  as  nature  bos  ordained  that  we  cannei  live 
"  very  happily  with  tbem^  nor  fubfiji  without  tbem^ 
•*  we  ought  to  have  mor^  regard,  to  our  own  prefer-^ 
•*  vation^  than  to  tranfient  gratifications.^* 

The  corruption  of  manners  deftroye^  the  ccn^' 
ibrihip,  which  was  itfelf  eftabli(hed  to  deftroy  the 
corruption  of  manners  :  for  when  this  depravation 
(*)  ^    became  general,  the  cenfor  loSt  his  power  {% 
havefaid       Civil  difcordsp  triumviracos,  and  profcriptions, 
in  book  5.  weakened  Rome  more  rhao  any  war  ihc  had  hi* 
f«)*^«j'   therto  engaged  in.     They  left  but  few  citiiusiu  t» 
'  •  pio,  Kb.  and  the  greateft  part  of  tiiem  unmarried.    To  re- 
4V  ^.^^   medy  this  laft  evU,  Caefar  and  Auguflxis  re-cftv 
linns  ^in    bUfhiBd  the  ceiaibrfliip;  and  would  even  be  C^)  cen* 
Ao^uft.    £or$  chemfelves.    Car&r  jiave  {*)  rewards  to  theft 

li'b  41?  ^^  ^^^  ^^y  cWldren.  All  {^)  womeh  under 
6uctod.  forty  five  years  of  2^,  who  had  neither  hulband 
^^'r^^c  ^^^  children,  were  forbid  to  wear  jewels,  or  xo 
chapfa^o!  ^^^  ^^  litters  \   an  excellent  method  thus  to  atiack 

'  Appian,  *  See  what  was  done  in  thu  reipcfi  in  T.  I  ivy,  lib.  ^5.  Thf 
lib  a.  of  Epitome  of  T,  Livy,'lib.  99.  Anlns  Gellius,  lib.  i.  cap.  6. 
the  Civil    Valerias  Maximus,  lib,  2.  cap«  19. 

war.  f  CoBfar^  after  thne  civil  war,  having  made  «  forvef  of  tlie 

(^j  Eufebi-  Roman  citizens,  (owad  tbere  were  tie  siore  than  one  huadni 
us,  in  his  and  fifty  thoufand  heads  of  faioilics*  fkrusU  ^meef  L»fg% 
CJironi-     I7didec9d* 

^^^  celibacy 
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celibacy  by  the  power  of  vanity.    The  hyf^  of  B  •  o  k 
Aug»ftus,(«)  were  more  prefling  :   he  impofed  C)  ch^^^i. 
fiesn  penakies  on  &ich  as  were  not  macried,   and  (s)  dio,  * 
iflcreafcd  the  rewards  both  of  thofe  who  were  njar-  '^^'  54* 
ried,  aad  of  thofe  who  had  children.   Tapltus  calls  y^ir  0/  ^ 
tbefe  Julian  laws  (^) ;  to  all  appearance  they  were  %ome 
founded  on  the  ancient  regulfitions  made  by  the^}^^^^^ 
fenacC)  the  people,  and  the  cenibrs.  rogatioms. 

Ths,  iaw  of  Auguftiis  met  with  innumerable  ob-  Annal. 
ftacles  i  and  thirty*four  years  (^)  ^fter  it  bad  been  ^Ij'  ^  ^ 
made,  the  Roman  knights  infilled  on  its  being  year  of 
aboli0ied.     He  placed  on  one  fide  foch  as  were  ^5^^. 
married,   and  on  the  other  thofe  who  were  not :  lib.  56. 
didEb  laft  appeared  by  far  the  greateft  number ; 
upon  which  the  citizens  were  aftpmiflied  and  con- 
founded.    Auguftua,  with  the  gravity  of  the  an* 
cjcnt  cenibrs,  addreftd  them  in  this  manner  ^ : 

^*  MUrik  fickMifs  and  iv4r  fnateb  aw^y  fi  many 
^  sitiztfts^  what  muft  iec^mt  of  this  fidie  if  marriages   . 
^^  mt  no  hngop  cm$rsBjdf  the  eky  d^  not  c^nfijt 
"  of  boufesj  of  porticos^  of  public  plaasy   hut  of 
^^  inkakitiznis.    Tou  dp  not  fet  men^  iike  thofe  men- 
^^  fimd  in  FaUt^  ftarting  out  of  the  earth  to  take 
^'  e^e  jif  your  affmrs.     Tour  edihag  is  not  ow^ 
'*  ing  to   the  d^e  of  living  alone  :  for  none  of 
^^  you  eats  or  fieeps   hy  himfelf     Tou   only  feek 
^^  to  ju^ey  your  itr^ularities  und^urbed.     Do  you 
"  cite  the  example  of  the  Ve/tal  Virgins  ?   if  you  pre^ 
*•*  ftrve.not  the  laws  of  cbafiity^  you  ought  to  be  pUr 
**  nifhed  like  them.     Tou  are  equally  bad  citizens^ 
**  whether  your  example  has  an  influence  on  the  reft 
"  <f  the  worlds  or  whether  it  be  difregarded.     My 

*  I  have  abridged  tlits  Q>e^b,  which  .is  of  a  tedious  length  ; 
it  18  to  be  found  in  Dio,  lib^  56. 

L  4       .  ^^  only 
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B  ot)  K  *^  only  view  is  the  ferpitidty  of  the  republic.  I 
XXI If.  ct  if^g  increafed  the  penalties  of  tbofe  who  have  dif- 
<^'»P-*-«  obeyed ;  ^  mlb  refpeH  to  rewards.  Tbc,  L 
•*  fuch^  as  I  do  not  know  whether  virtue  has  ever  re- 
^  ceived  greater.  For  lefs  will  a  tboufand  men  exfoft 
•*  life  it f elf  \  and  yet  will  not  thefe  engage  you  to 
**  take  a  wife^  and  provide  for  children  f  ** 

He  made  a  law,  which  was  called  afcer  his  name^ 
Juliay  and  Papia^Popp^ea^  from  the  names  of  the 
0  Marcus  confuls  (')  tor   part  of  that  year.     The  greatnefi 
papias      Qf  ^Vjc  ^vil  appeared,  even  in  their  being  eleftcd : 
and  Q.  *   Di^  ("i)  tells  US,  that  they  were  not  married,  and 
Poppxas,  that  they  had  no  children. 
Db "  Ub        ^^**  decree  of  Auguftus  was  properly  a  code 
56. '     '  of  laws,  and  a  fyftematic  body  of  all  the  reguia- 
(»)  Ibid,  jj^jjj  xhzt  could  be  nvidc  on  this  fubjedl.    The 
Julian  *  laws  were  incorporated  into  it ;   and  re- 
ceived a  greater  ftrengch.     It  was  (b  extenfive  in 
its  ufe,  and  had  an  influence  on  fo  many  things, 
that  it  formed  the  fined  part  of  the  civil  law  of 
the  Romans. 

We  find  f  parts  of  it  difperfed  in  the  precious 
fragments  of  Ulpian,  in  the  laws  of  the  Digefti 
colleded  from  authors  who  wrote  on  the  Papan 
laws,  in  the  hiftorians  and  others  who  have  cited 
them,  in  the  Theodofian  code,  which  aboliihed  them, 
and  in  the  works  of  the  fathers,  who  have  cenfured 
them,  without  doubt,  from  a  laudable  zeal  for  the 
things  of  the  other  life,  but  with  very  littl^  know* 
ledge  of  the  affairs  of  this. 

^  The  14th  title  of  the  fragments  of  Ulpian  diftiogaiflies  very 
lightly  between  the  Julian  and  the  Papian  law. 
f  James  Godfrey  has  made  a  ooUeAion  of  thefe. 

Thcfe 
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Thcfe  lAws  had  many  •  heads  ♦,  of  which  we  B  o  o  < 
know  thirty- five*    But  to  return  to  my  fubjedk  ^^^^l\^ 
fpeedily  as  poffible,  I  (hall  begin  with  that  head, 
which  Aulus  Gellius  (")  informs  us  was  the  fe- (•)!*.  a. 
venth,   and  relates   to  the  honours   and  rewards  ^V-  'S- 
granted   by  that  law. 

The  Romans,  who  for  the  moft  part  fprung 
from  the  cities  of  the  Latins,    which  were  La^ 
cedsemonian  (*)   colonies,    and    had    received    a(*)Dionyf- 
part  of  their  laws  even  from  thofe  cities  f ,  had,  ^^^* 
like  the  Lacedpsmonians,  fuch  Veneration  for  old 
^e,  as  to  give   it  all   honour  and  precedency. 
When  the  republic  wanted  citizens,  fhe  granted 
to  marriage,  and  to  a  number  of  children,  the 
privileges  which  had  been  given  to  age  (^).     She  (p)  Aulas 
granicd  fome  to  marriage  alone,  independently  of  ^^^*"'»  . 
the  children  which  might  fpring  from  it:    this  cap.  15.  ' 
was  called  the   right  of    hufbands.      She   gave 
others  to  thofe  who  had  any  children,  and  larger 

ftill  to  thoie  who  had  three  children.     Thefe  three 

_  » 

things  muft  not  be  confounded*     Thefe  laft  had 
thofe  privileges  which  married  men  cpnftantly  en- 
joyed ;    as  for  example,  a  particular  place  in  the 
theatre .  C) ;  they  had  thofe  which  could  only  be  {^)  Sueto- 
enjoyed  by  men    who  had  children ;    and   which  °1*" '? 
none  could  deprive  them  of  but  fuch  as  had  a  cap.  44. 
greater  number. 

Thefe  privileges  were  very  extenfive.  The  mar^ 
ried  men,  who  had  the  moft  children,  were  always 
preferred  ^y  whether  in  the  purfuir,  or  in  the  exei;- ,, 

•  The  35th  is  cited  in  the  19th  law  /f.  ^^  ritu  nuptiarum. 

t  The  deputies  of  Rome,  who  were  fent  to  fearch'  into  the 
laws  of  Greece,  went  to  Athens,  and  to  the  cities  of  Italy. 

X  Tacitus,  lib*  2.  Ut  numerus  liberorum  in  candiiaiis  fr^t* 
t^lleretf  fuod  kx  juhghai* 

cifc 
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9  Q  o  K  ci&  of  honours^  The  cofiiMl,  who  h^  tbf  Qioft 
C^^^*i  wi™^JWi3  of^pring,  wM  the  (0  firft  wlio  vrcmti 
n  Auius  ?*^*  ^*^^^  I  he  had  h«i  cholpe  of  the  (^)  ffomnm : 
Qeltias,  the  fenator*  who  hac}  mo^  children,  had  his  nmt 
lib.  ?.  ly^ritteo  firft  in  the  c^al^gue  of  fenttoti^  ai)4  vas 
J^*L,  '?^^  the  firft  in  giving  his  opioion  (^)  in  die  fengte. 
Anojo!  "''They  might  even  ftand  (boner  tha^  ordinary  for  an 
lib.  15.  office,  becawte  eyery  child  gaye  »  difpenfaiion  of  i 
£iwl  §  ycar(").  If  i»n  inhjibitaot  of  RoAe  had  three .rfiU^ 
^.  dibe-  dreip,  he  w^  exempted  from  ajl  tronblefome  offi- 
turifm.     ^gg  jTxj^   jj^  free-bom  womm  who  had  three  chil- 

Lw  *^  ff  ^^'^^  **^  ^  freed-women  who  had  four,  paffcd  (') 
de mifurib.^MK  of  th^t  perpetM$l  tutelage^  in  which  they  had 
('')Lawi(lbeisn  {')  hejd  by  the  aiicicot  litws  of  Rome. 
jnd  tA,  ff.  As  di^  had  rewards*  they  had  alfo  penalties  *. 
we^^^iX"  Thofe  who  were  Qot  qEiarried»  could  receive  noad- 
€u/au  mu»  y^ntagit  from  the  will  of  «0y  perfon  that  was  not 
turum.  ^  relation  f ;  »ad^  thofe  who»  being  married,  had 
of  Ulp»n,^®  children,  cpiAi  receive  only  half  J.  The  Roi- 
tie.29.$3Wn0,  %s  Plutarch  il,  marry  ooly  to  ^  heui,  and 
(•)  Pin-  ^wx:  to  k^v^  them- 

if&of         ^^^ advimtftges  which  a  man  and  his  wife  mig^ 

Nttma.    <r«C^ye  from  e9(ch  Other  by  will  §,  were  iimiced  bf 

Uw.     If  they  had  chHdren  of  each  other,  Aej 

Height  ref:eiye  the  whole ;  if  not,  they  rould  rer 

f  eive  only  a  tienth  part  of  the  fucceffion  o&  the  ac- 

•  See  die  fragtQients  of  Ulpian,  tit.  14^  15,  161  17.  and  iS. 
which  compofc  one  of  the  jnoft  valuable  pieces  of  the  ancteoc 
civil  law  of  the  Rotnani .  , 

f  Sozoni;  lib.i.  cap.  9I  they  cou)d  leceixe  from  their  rdk- 
dons.     Frag.  efVlpian^  tit.  16.  §  i. 

X  Sozom*  lib.  I.  cap.  9.  &  le^*  onic.  cod.  Theod.  Jkfnfm* 

II  Moral  wariif  of  the  love  of  fkthers  towards  their  cbilcb:e0. 
j  $ee  a  more  oarticular  account  of  this  ia  the  fr^jm.  of  ^1- 
piaoj  tit*  159  ana  i6* 

count 
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count  of  marriage  ^   and  if  thef  Had  any  efaildpfn  6  6  e  s 
by  a  fornjcr  venter,  «s  many  tenths  as  they  had  J^^^^^'  . 
childreii. 

If  a  hufband  abfcntcd  himfdf  (*)  from  hi^  wife  M  ^*«* 
on  any  other  caufe  than  the  affairs  of  the  republic^  ^  ^^\'^^ 
he  could  not  inherit  from  her.  i  i*   ' 

The  law  g3LV€  to  a  fiirviving  huflyaiid  or  wif<t 
two  years  *  to  mat:ry  again,  and  a  year  and  a 
half  in  calie  of  a  ditrocce.  The  fathers  who  would 
not  fuffer  their  children  to  niarry,  or  refufed  to 
give  their  daughters  a  portion,  wicre  obliged  tio  do  ^^^^' 
ic  by  the  magtftratei  f ;  no  736. 

They  w^re  not  allowed  fo  betroth,   when  the?a«*®"^»« 
marriage  was  to  be  defierred  &r  mote  than  two  ^J^^^  ^^ 
years  (^)  ;    and  as  they  could  not  marry  a  girl  till  34^ 
flie  was  twelve  yea* s  oW,  they  could  not  be  be-  {")  ^% 
trothed  to  her,  till  Ihe  was  ten.     The  law  would  !j|^  H*^^ 
not  fuSer  them  ixi  trifle  (^)  to  no  purpofe ;    and  fame  Dio« 
under  a  pretence   of  being  betrothed,  to  enjoy  ^'j?^* 
ibe  privileges  of  married  mea.  gu&tie' 

k  was  contrary  to  law,   for  a  man  of  fixty  lib.  5$. 
to  {^)  marry  a  woman  of  fifty.    As  they  had  given  ^9^^'?^' 
ptat  privileges  to  married  men,  the  law  would  (j^^^^^^ 
not  fufier  them  to  enter  into  uiele^  marriages.    For  ib?  z^th 
the  fame  reafoa,  the  Calvifian  Semius  ConfiUtum  dc-  ^f^'  ^^"^ 
dared  the  marriage  of  a  woman  above  fifty,  with  /«>  Yi^v. 
a  man  lefs  than  Htty,  to  be  {^)  unequal:  fo  thacofUlpiao^ 

tit.i6.§3T 
•  Fragm,  ^fVlfit^y  lit.  1 4.  It  fefnjs  the  firii  Julian  Jaws 
allowed  three  years.  Speech  of  Jugujfus  in  Dio^  lib.  56.  Sueto-^ 
musf  lift  of  Asigujfmy  cap.  34. '  Otbor  fulian  laws  granted  but 
pne  year :  the  Pstpiah  law  gave  two.  Fmgm,  pfUlpian,  tit.  14. 
Thcfelaws  were  not  agreeable  to  the  people ;  Au^uftus  therefore 
feftened  or  Arengtheiied  then),  as  they  were  more  or  lefs  dif- 
pofed  to  coty\ply  ^iih  th/Bjn. 

t  This  was  the  jjth  head  of  the  Papian  law.    Leg.  19.  fl 
if  ritu  n»fii<frum, 

a  woman 
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Books  woman  of  fifty  years  of  age  could  not  marrf , 
XXIIL  without  incurring  the  penalties  of  thcfc  laws.  Ti- 
(')  Sec  berius  added  (J)  to  the  rigour  of  the  Papian  law, 
Su€«onias  and  prohibited  men  of  fixty,  from  marrying  wo- 
in  Ciau-  jjjgj^  under  fifty ;  fo  that  a  man  of  fixty  could 
23/  *  not  marry  in  any  cafe  whatlbever,  without  incur- 
(c)  See  ring  the  penalty.  But  Claudius  abrogated  (^)  this 
Suctoni.   ja^  tt\2ide  under  Tiberius. 

a;!.d!»f  AU  tbefe  regulations  were  more  conformable  to 
cap.  23.  the  climate  of  Italy,  than  to  that  of  the  North, 
p°f^^^^£whcre  a  man  of  fixty  years  of  age  has  ftill  a  con- 
Ulpian, .  fiderable  degree  of  ftrength ;  and  where  women  of 
tit,i6.S3.  gfify^  are  not  always  paft  child-bearing. 
C)  Dio,  Thdt  they  might  not  be  unneceflarily  limited  in 
Fragm.  of  the  choice  they  were  to  make,  Auguftus  permitted 
Uipian,  all  the  free-born  citizens,  who  were  not  fenators  (^), 
^'  '^^  to  nurry  frced-women  Q)-  The  Papian  (^)  law 
iuftus^i  forbad  the  fenators  marrying  freed- women,  or  thofc 
fpeech  who  had  been  brought  up  to  the  ftage  *,  and  from 
i-b^  6*  ^^^  ^^"^^  ^^  (^^  Ulpian,  free-born  perfons  were  for- 
(k)Fraem.  ^^^  ^^  marry  women  who  had  led  a  diforderly  life, 
ofUlpian>  who  had  played  in  the  theatre,  or  who  'had  been 
^*d  h^  condemned  by  a  public  fentcnce.  This  muft  have 
44th  law,  t>^cn  eftablifhed  by  a  decree  of  the  ienate.  During 
ff.  ife  ritu  the  time  of  the  republic  they  had  never  made  laws 
nupnarum.  y^^^  thcfe,  bccaufe  the  cenfors  corre£led  this  kind 
ofUlpfan,^^  diforders  as  foon  as  they  arofe,  or  elfe  prevented 
tit.  13.  their  rifing. 
and  16.        Conftamine  (")  made  a  law,  in  which  he  com- 

/in\  C  A  *  • 

j^^'^  ^  jjj  prehended,  in  the  prohibition  of  the  Papian  law, 
cod.  <//     not   only  the  fenators,    but  even  fuch  as  had  a 
««/!»•.  W.  confiderable  rank  in  the  ftate^  without  mention- 
ing perfons  in  an  inferior  ftation  :    this  conftituted 
the  law  of  thdfe  times.     Thefe  marriages  were 

therefore 
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therefore  no  longer  forbidclen,  but  to  the  free-born  B  o  o  ic 
comprehended  in  the  law  of  Conftantine.     Jufti- p^-^^^^* 
nian  (°)  however  abrogated  the  law  of  Conftan-^nvj^'  ,* 
tine,  and  permitted  all  forts  of  perfons  to  con*  177. 
tra£b  thefe  marriages  :  and  thus  we  have  acquired 
fo  fatal  a  liberty. 

It  is  evident,  that  the  penalties  inflidtcd  on  fuch . 
as  married  contrary  to  the  prohibition  of  the  law, 
were  the  fame  as  thofe  inflidted  on  perfons  who  did 
not  marry.    Thefe  marriages  did  not  give  them  any 
civil  advantage  (**) ;  for  the  dowry  (?)  was  confif*  (0)  Law 
catcd  (^)  after  the  death  of  the  wife.  57-  ?"•  ^* 

Auguftus  having  adjudged  the  fuccefiion  and]^^^'" 
legacies  of  thofe,  whom  thefe  laws  had  declared$  7.  Frag, 
incapable,  to  the  public  treafury  ♦,  they  had  the^^^^P'*°» 
appearance  rather  of  fifcal,  than  of  political  and  /p^Fraem' 
civil  laws.     The  difguft  they  had  already  con-  of  Ulpfan* 
ceived  at  a  burthen  which  appeared  too  heavy,  was^^:'^-$** 
increafed  by  their  feeing  themfelves  a  continual  ^''^  j^, 
prey  to  the  avidity  of  the  treafury.     On  this  ac-rchap.  13! 
count,  it  became  neceflary,  under  Tiberits,  that  + 
thefe  laws  Ihould  be  foftcned,   that  Nero  fhould 
Icflen  the  rewards  given  out  of  the  treafury  to 
the  J  informers,  that  Trajan  (')  fliould  put  a  flop (r)  secPli- 
to  their  plundering,  thatSeverus  |1  (hould  alfo  mo*  "X'^.  pa»c. 
derate  thefe  laws,  and  that  the  civilians  Ihould  con-^^"^^^'^ 

*  Except  in  certain  cafes.  See  the  Fragment  ofUl^an^  tit.  1 8. 
and  the  only  law  in  Cod.  di  C'aduc,  tollend. 

\  Relatum  de  modetanda  Pofid  Poppam^  Tacit.  Anna],  lib.  3* 
'  pag.  1 17. 

t  He  reduced  them  to  the  fourth  part.  Suetonius  in  Nerone^ 
cap.  10. 

II  Severus  extended  even  to  twenty-five  years  for  the  males, 
and  to  twenty  for  the  females,  the  *time  fixed  by  the  Papiaa 
law,  as  we  iee  by  comparing  the  Fragment  of  Ulpian^  tit,  i6« 
with  what  Tertulliap  fays,  Apoi.  cap.  4. 

fider 
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Bo  Oft'  fider  them  a^  odieus,  and  in  $11  their  decifions  6i* 
^Xin.  yjjj^g  fj.Qjjj  ijj^  Ihcral  rigour* 

Befides,  the  empemrs  enervated  *  thefi:  taws^  bjT 
the  privileges  they  granted^  of  the  rights  of  huf« 
bandfiy  of  children,  atid  of  three  children*    More 

(0  Sec  the  *^"  ^^^^»  ^^^7  S*^^  (0  Particular  perfons  a  dif* 
3 1  ft  law,  penfation  fpom  the  pcoaltiei  of  thde  laws.    But 
Lt^  the  regtiijlfcions  eftftbliftied  for  the  public  utility^ 
'  6emed  tnctipabk  of  admitting  an  alleviationb 

It  was  highly  reafpnable,  that  they  (hould  grant 
the  rights  of  children  to  the  veftals  f ,  whom  reli- 
gion* retained  in  a  necef&ry  viiginky ;    they  gave^ 
in  the  finse  marnier,  the  privilege  of  ^  married 
Inen  to  folditfrs^  becaule  they  could  not  marry.   It 
was  Gufliomary  to  exempt  the  emperors  from  the 
conilraint  of  certain  civil  laws.     Thus  Auguftufi 
was  freed  from  the  conftraint  of  the  law,  which 
Q)  ttg.    limited  the  powtr  of  (^)  eniranchifing,  and  of  that 
aptfd  cum,  vfbich  fin;  bounds  to  the  right  of  (")  bequeathing 
nmmffit^S  by  teftanwnt.    Tbefe  were  only  particular  ca&s J 
mh.  J  I .    but,  at  laft,  difpeAfations  were  given  without  dif'* 
(*)  Dio,   cretioo,  and  the  rule  itfelf  became  no  moie  than 
!»*>-  SI-    nn  exception* 

The  fefts  of  philoibphers  had  already  mtro* 
duoed  in  the  empire  a  difpofition  that  eftranged 
them  from  bufinefs  ;  a  difpofition  which  could  not 

*  Pk  ScifiO,  the  ce&for,  compUuns,  in  his  ipccch  to  the  pedple, 
of  the  abofes  which  were  already  introduced  %  thattbey  received 
the  fane  pHtileges  for  adopted,  as  for  natural  childreii.  Adui 
Gelliu*^  lib.  5*  cap.  19. 

t  Augul^us,  in  the  Papian  la^,  gafve  them  die  privilege  of 
inothers.  See  Diop  lib.  66,  Noma  had  granted  them  the  an- 
cient privilege  of  women  who  had  three  children,  that  is,  of 
•having  no  gaardian.    Plutarch^  life  tf  Numa. 

X  This  was  granted  them  by  Claadius.    Dio^  lib.  6o«    * 

gain 
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gsik  ground  in  tl^  t\tm  df  thg  *'  republic,  ^hen  B  0  d  i 
tnrf  body  wa§  cttifrfdyiea  m  the  am  of  Wdf  and  (f^^^][|^ 
peace.  .  Frofii  henoe  amfe  an  idea  of  pcrft6U6hy  m 
covytit&ei  urith  a  Ufb  of  f^ulation  \  from  h^neii 
an  eftrangetmht  from  the  cared  and  embartaffinenti 
of  a  family.  The  Chriftian  religion  coming  afteV 
this  phibfophy^  Bxtd^  if  I  may  mate  ufe  of  th6 
e^itflldn^  the  id^as  «^hich  that  had  only  pre- 
pircd. 

Chriftianity  ftimp<Sd  its  ehariafter  bti  jurtJpru- 
dtntt ;  for  tmpirfe  ha$  ever  a  cbhhexicM)  With  t-he 
priefthood;  This  is  vifiblc  from  the  Thwdofiaft 
cbde,  which  id  only  A  (CoUeflidh  of  the  dectises  of 
the  GhHiftiah  Emperors. 

A  t)attegyHft  (*)  of  Cotiftartrinte  feyis  to  thiat  em-  («)  Naza- 
peiw,  "  Toi&  kws  were  made  d»A  to  cotreS  i;ice.'^^^'''.f'^'' 
"  and  to  t^ulate  manners:  you  have  fififped  ibeConftoH' 
"  andint  ta^s  of  tbaf  artifice^  which  fimed  to  have ''»'» *"»• 
"  n$  oti&  akh  than  to  lajf  Jhares  for  fimplicify.^*      ^ 

It  is  certain,  that  thje  alterations  made  by  Con* 
ftantine  took  their  rife,  either  from  fentiments  re- 
latmg  to  ^  eft^b!i(btl[ient  of  Chriftianity,  or  from 
Wcas  conceived  of  its  perfedtion.     Frorti  the  firft,  (y)  See 
prdce*l^d  thofe  laws  which  gave  fuch  authority  to^^  ^' ^» 
bilhops,  and  which  have  been  the  foundation  of  Thcodo- 
the  ecclefiaftical  jurifdidtion  :     froita  hence  thofe  fian  code, 
laws  which  Weakened  paternal  authority  (y), .  by  de-  ^J^^^ 
priving  the  father  of  his  property  in  the  poffeffions  nuttemi^  * 
of  his  childtien.    To  extend  a  new  religion,  they  q^s^'^h 
^ere  obliged  to  iake  away  the  dependence  of  chil-t^eonly 
dren,  who  are  always  leaft  attached  to  what  is  al-  law  la  the 
i^ady  eftaWilhed.  ramecodc, 

'  </f  bonis 

•  Sec,  ia  Cicml't  Offcv,  his  fentimenti  on  this  fpirit  of  fpe-  9"^fi*" 
caladon.  famil.ac. 
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B  o  O.K  The  laws  made  with  a  view  to  Chriftian  perfect 
Ch*^^i*  tion,  were  more  particularly  thofe  by  which  the  (') 
C)  ^g*  penalties  of  the  Papian  laws  were  aboliflied ;  the 
wic^od.  unmarried  were  equally  exempted  from  them,  with 
Iw&rm.^  thofe  who  being  married  had  no  children. 
fw.  r^-  **  ^befe  laws  were  efiabli/hedy  fays  an  ecclcfiaftic 
a.  ^  «•.  u  (aj  hiftorian,  as  if  the  multiplication  af  the  bman 
(•/sozo-  **  ff^^^  "ftfas  an  effeR  of  our  care ;  inftead  of  being 
menas,  ^^  fenjibk  that  tbe  number  is  increafed  or .  diminijhedj 
F2-  *?•   "  according  to  tbe  order  of  providence/* 

Principles  of  religion  have  had  an  extraordinary 
influence  on  the  propagation  of  the  human  fpecies. 
Sometimes  they  have  promoted  it,  as  amongft  the 
Jews,  the  Mahometans,  the  Gaurs,  and  the  Cbi- 
nefe ;  at  others,  they  have  put  a  damp  to  it,  as 
was  the  cafe  of  the  Romans  upon  their  converlioD 
to  Chriftianity. 

They  every  where  inceflantly  preached  ,Up  con- 
tinency;  a  virtue  the  more  perfe6t,  becaufe  in 
its  own  nature  it  can  be  pradlifed  but  by  very 
few. 

Conftantine  had  not  taken  away  the  decimal 

laws  which  granted  a  greater  extent  to  the  dona- 

tion9  between  man  and  wife,  in  proportion  to  the 

number  of  their  children  :  Theodofius  the  young* 

('>)Lcg.2.  er  (^}  abrogated  even  thefe  laws. 

%tiTt'      Juftinian  declared  all  thofe  marriages  (^)  vUlid, 

jurJiher.  which  had  httxi  prohibited  by  the  Papian  laws. 

^)  Leg.   Thefe  laws  require  people  to  marry  again  :   Jufti- 

Sancimus,  nian  granted  (^)  privileges  to  thofe  who  did  not 

"^plit     marry  again. 

(^)NpvelI«  By  ^h^  ancient  inftitutions,  the  natural  right 
127.  cap.  which  every  one  had  to  marry,  and  beget  children, 
3,  Novell.  ^.Q^id  j^Qj  be  taken  away.  Thus  when  they  receiv- 
ii3.  C.5.  .  '  ed 
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ed  a  (*)  legacy,  on  condition  of  not  marrying,  or  B  o  o  it 
when  a  patron  ntiade  his  (')  frecd-man  fwear,  that  p^^^^^* 
he  would  neither  marry  nor  bfeget  children,  the/e\  ^1^^^  ' 
Papian  law  annulled  both  the  (^)  condition  and  54.  St.  de 
the  path.     The  claufes,  m  continuing  in  widowbood^  ^^^li  ^ 
cftablifhed.amongft  us,  contradift  the  ancient  law,  (f)LcJ.  ^^ 
and  deicend  from  the  conftitutions  of  the  emperors,  ^  4.  di 
founded  on  ideas  of  perfedion.     ^  jurepatro^ 

There  Js  no  law  that  contains  an  cxprefs  abro-.^p'  |  • 
gation  of  the  privileges  and  honours,  which  tht  bis  fenttif 
Romans  had  granted  to  marriages,  and  to  a  num-  "J*  lib.  3. 
bcr  of  children.     But  whcf^  celibacy  had  the  pre-  "^•'^•**5* 
eminence,  marriage  could  not  be  held  in  honour ; 
and  fmce;  they  could  oblige  the  officers  of  the  pub- 
lic revenue  to  renounce  fo  many  advantages  by  the 
abolition  of  the  penalties,  it  is  cafy  to  perceive, 
that  with  yet  greater  eafe  they  might  ptjt  a  ftop 
to  the  rewards. 

The  fame  fpiritual  reafon  which  had  permit* 
ted  celibacy,  foon  impofed  it  even  as  neceffary^ 
Gfod  forbid,  that  I  fhould  here  fpeak  againll  ce-^ 
libacy,  as  adopted  by  religion :  but  who  can  ^e 
filent,  when  it  •  is  built  on  libertinifm*;  when  the 
two  faxes  corrupting  each  other,  even  by  the  na- 
tural fenfations  themfelves,  fly  from  a  union  which 
ought  to  make  them  better,  to  live  in  that  which 
always  renders  them  worfe  ? 

It  is  a  rule  drawn  from  nature,  that  the  more  the 
number  of  marriages  is  diminilhed,  the  more  cor* 
rupt  are  thofe  who  have  entered  into  that  ftatc  r 
the  fewier  married  men,  the  lefs  fidelity  is  there  in 
marriage-,  as  when  there  arc  more  thieves,  mor« 
thefts  are  committed. 

Vol.  11.  M  CHAP* 
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CHAP.    XXII. 

'  Of  the  Expojingof  Chiliken. 

t 

Book  'T^  H  E  Roman  policy  was  very  good,  in  rcfpeft 
CwVii.  *^  ^^^  expofing  of  children.     Romulus,  fays 

(|>)  And-  Dionyfius  Halicarnafleus  (^),  laid  the  citizens  un- 
qnities  of  ^^^  ^^  obligation  to  educate  all  their  male  chil- 
lib.  2/     dren,  and  the  eldeft  of  their  daughters.     If  the 
infants  were  deformed  and  monflrous,  he  permit- 
ted the  expofing  them,  after  having  ihewn  them  to 
five  of  their  neareft  neighbours. 
(*)  Anti-       Romulus  did  not  fufier  (')  them  to  kill  any  in- 
qttities  of  fants  under  three  years  old  :   by  which  means  he 
Hb™*'     reconciled  the  law  that  gave  to  fathers  the  right 
over  their  children  of  life  and  death,  with  that 
which  prohibited  their  being  expofed. 
(*)Lib.9.     We  find  alfo  in  Dionyfius  HalicarnafiS:us  ('^), 
that  the  law  which  obliged  the  cidzens  to  marry, 
and  to  educate  all  their  children,  was  in  force  in 
the  277th  year  of  Rome  :   we  fee  that  cuftom  had 
reftrained  the  law  of  Romulus,  which  permitted 
'         them  to  expefe  their  younger  daughters. 

We  have  no  knowledge  of  what  the  law  of  the 

twelve  tables  (made  in  the  year  of  Rome  301), 

appointed  with  rcfpeft  to  the  expofing  of  children, 

(')  Lib.  3. except  from  a  paffage  of  Cicero  (^),  who,  fpeaking 

4i  legiL    ^f  jj^^  ^gj^g  ^f  tribune  of  the  people,  fays,  that 

foon  after  its  birth,  like  the  monftrous  infant  of 
the  law  of  the  twelve  tables,  it  was  ftifled:  the 
infant  that  was  not  monftrous,  was  therefore  pre- 
ferved^  and  the  law  of  the  twelve  tables  made  no 
alteration  rn  the  preceding  inftitutions. 


OP    LAWS.  I6j 

^-  fhe  Germansj  fays  Tacitus  (*),  neuer  iscpoji  Boon 
"  tbar  children  ^  ammgft  tbcmy  the  befi  manners  ^^i^^  ^^^l' 
**  mere  force  J  than  in  other  places  the  b^  laws.*\^)  Dt  m^ 
The  Romans  bad  therefore  laws  againft  this  cuf-  '*^'^»  ^'^ 
torn,  and  yet  they  did  not  follow  them.     Wfc  find*"^* 
not  any  *  Roman  law,  that  permitted  the  expofmg 
of  children:   this  was,  without  doubt,  an  abufe 
introduced  towards  the  decline  of  the  republic, 
when    luxury    robbed    them    of   their    freedom, 
when  wealth  divided  was  called  poverty,  when  the 
father  believed  that  all  was  loft  which  he  gave 
to  his  family,  and  when  this  family  was  diftinft 
f{oin  his  property. 

CHAP.    XXIII. 

Of  the  State  of  the  W&rU  after  the  Defl^ruBion  of 

the  Romans. 

TH  E  regulations  made  by  the  Romans  to  in- 
creafe  the  number  of  their  ciiizens,  had  their 
cffcft,  while  the  .republic,  in  the  full  vigour  of 
her  conftitution,  had  nothing  to  repair  but  the 
loiTes  flie  fuftained  by  her  courage,  by  her  intrepidi* 
ty,  by  her  firmnefs,  her  love  of  glory,  and  of  vir- 
tue. But  foon  the  wifeft  laws  couid  not  reeftablifli 
what  a  dying  republic,  what  a  general  anarchy, 
what  a  military  government,  what  a  rigid  em- 
pire, what  a  proud  ddpotic  power,  what  a  fee- 
ble monarchy,  what  a  ftupid,  weak,  andfuperftl-- 
tious  court  had  fucceflivcly  pulled  down.  It  might 
indeed  be  faid,  that  they  conquered  the  world  only 
to  weaken  it,  and  to  deliver  it  up  defen^elefs  to 

•  There  is  not  any  tide  on  this  fubjcft  in  the  Digeft ;  the 
title  of  the  Code  fays  nothing  of  it,  no  more  than  the  Novels. 

M  2  bar- 
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Book  barbarians.  The  Goduc  nations,  the  Getes,  the 
^^l^^^^*  Saracens,  and  Tartars,  by  turns  haralTed  them: 
,  *  and  foon  the  barbarians  had  none  to  deftroy  but 
barbarians.  Thus,  in  fabulous  times,  after  the 
inundations  and  the  deluge,  there  arofe  out  of 
the  earth  armed  men,  who  exterminated  one  ano- 
then 

CHAP.    XXIV. 

T!be  Changes  which  happened  in  Europe,  ivitb  re- 
gard to  the  Number  of  the  Inhabitants. 

N  the  ftate  Europe  was  in,  one  would  not  ima- 
gine it  poffible  for  it  to  be»retrieved  •,  efpecially 
when  under  Charlemain  it  formed  only  one  vaft 
empire.     But  by  the  nature  of  government  at  that 
time,  it  became  divided  into  in  infinite  number  of 
petty  fovereignties ;   and  as  the  lord  or  fovereign, 
who  refided  in  his  village,  or  city,  was  neither 
great,  rich,  powerful,  nor  even  fafe,  but  by  the 
number  of  his  fubjefts  •,  every  one  employed  him- 
felf  with  a  fingular  attention   to   make  his  little 
country  flourifh.      This  fucceeded  in  fuch  a  man- 
ner, that  notwithftanding  the  irregularities  of  go- 
vernment, the  want  of  that  knowledge,  which  has 
fince  been  acquired  in  commerce,  and  the  nume- 
rous wars,  and  diforders  inceflantly  arifing,  moft 
countries  of  Europe  were  better  peopled  irt  thofc 
days,  than  they  are  even  at  prefent. 
I  have  not  time  to  treat  fully  of  this  fubjeft.    But 
.  J        I  (hall  cite  the  prodigious  armies  engaged  in  the  cru- 
duaion  to  fades,  compofed  of  men  of  all  countries.    PufFen- 
the  hiftory  jorf  (")  fays,  that  in  the  reign  of  Charles  the  IX. 
chap"?  r*  ^^^^^  ^^^^  ^"  France  twenty  millions  of  men. 

ofFrancc.  It 
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It  is  the  perpetual  reunion  of  many  little  ftates.B  o  o  k 
that  has  produced  this  diminution.  Formerly,  every  p?^^^^* 
village  of  France  was  a  capitaF;  there  is  at  prefent     *^*  *^* 
only  one  large  one :    every  part  of  the  ftate  was  a 
center  of  power ;  at  prefent,  all  has  a  relation  to 
one  center ;   and  this  center  is,  in  fomc  meafure, 
the  ftate  itfelf. 

CHAP.    XXV, 

the  fame  SubjeSi  coiitinued. 

"P  U  R  O  P  E,  it  is  true,  has  for  thefe  two  ages 
^  paft  greatly  increafed  its  navigation  :  this 
has  both  procured  and  deprived  it  of  inhabitants. 
Holland  fends  every  year  a  great  number  of  ma- 
riners to  the  Indies  ;  of  whom  not  above  two 
thirds  return  :  the  reft  either  perifh  or  fettle  in 
the  Indies.  The  feme  thing  muft  happen  to  every  r 
other  nation  concerned  in  that  trade. 

We  muft  not  judge  of  Europe  as  of  a  par- 
ticular ftate  engaged  alone  in  an  exteniive  navi- 
gation. This  ftate  would  increafe  in  people,  be-  . 
caufe  all  the  neighbouring  nations  would  endea- 
vour to  have  a  (hare  in  this  commerce  ;  and  ma- 
riners would  arrive  from  all  parts.  Europe,-  fcpa- 
rated  from  the  reft  of  the  world  by  religion  *,  by 
vaft  feas,  and  d^farts,  cannot  be  repaired  in  this 
raanncr. 

*  Mahometan  countries  furroupd  it  almoft  on  every  fide. 
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CHAP.    XXVI. 

Confequences. 

Book  T^ ROM  all  this  \9t  may  conclude,  that Eur(^ 
^^^^\  -*"  is  at  prcfcnt  in  a  condition  to  re()uire  laws  to 
i7,and«8.  be  made  in  favour  of  the  propagation  of  the  hu- 
man fpecics.  The  politics  of  the  ancient  Greeks 
incefiantly  complain  of  the  inconveniencies  at- 
tending a  republic,  from  the  excefiive  number  of 
citizens  *,  but  the  politics  of  this  age  call  upon  us 
CO  take  proper  means  to  increafe  ours. 

CHAP.    XXVII. 

Of  the  Law  made  in  France  to  encourage  the  PrO" 

pagation  of  the  Species. 

('')Thc    T    EWIS  XIV.  appointed  (•)  particular  pen- 

*665°b  ^^  ^^^"^  to.thofc  who  had  fen  chiUren,  and 
favour  of  much  larger  to  fuch  as  had  twelve.  But  it  is 
marriages,  not  fufficient  to  reward  prodigies.  In  order  to 
communicate  a  general  ^it,  which  Jeads  to  the 
propagation  of  the  fpectcs,  it  is  neceflary  for  us  to 
eftabltfh,  like  the  Romans,  general  rewards,  or 
general  penalties. 

CHAP.     XXVIII. 

By  what  Means  we  may  remedy  a  Depopulation. 

TCXT'HEN  a  ftate  is  depopulated  by  particular 
^  ^  accidents,  by  wars^  peftilence,  or  famine, 
there  are  ftill  refources  left.  The  men  who  re- 
main may  prefcrve  the  fpirit  of  induftry  \  they 
may  feek  to  repair  their  misfortunes,  and  cala- 

3  ro^V 
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mity  itfelf  may  make  them  become  more  induf-  Book 
crious.     The  evil  is  almoft  uicurable,  when  theJ^^^^^- 
depopulation  is  prepared  before-hand  by  interior     ^^'  ^ 
vice  and  a  bad  government.     When  this  is  the 
cafe,  men  perifh  with  an  infenfible  and  habitual 
difeafe :   born  in  mifery  and  wcaknefs,  in  violence, 
or  under  the  influence  of  a  wicked  adminiftration, 
they  fee    themfelves   deftroyed,    and   frequently 
without  perceiving  the  caufe  of  their  deftruftion. 
Of  this  we  have  a  melancholy  proof,  in  the  coun- 
tries defolated  by  defpotic  power,  or  by  the  ex- 
ceffive  advantages  of  the  clergy  over  the  laity. 

In  vain  (hall  we  wait  for  the  fuccour  of  chil- 
dren yet  unborn,  to  re-eftablifh  a  date  thus  de- 
populated. There  is  not  time  for  this  ;  men  in 
their  iblitude  are  without  courage  or  induftry. 
With  land  fufficient  to  nourifh  a  nation,  they 
have  fcarcely  enough  to  nourifh  a  family.  The 
common  people  have  not  even  a  property  in  the 
miferies  of  the  country,  that  is,  in  the  fallows 
with  which  it  abounds.  The  clergy,  the  prince, 
the  cities,  the  great  men,  and  fome  of  the  Princi- 
pe citizens,  infenfibly  become  proprietors  of  all 
the  land  which  lies  uncultivated  :  the  families  who 
are  ruined  have  left  their  fields  i  and  the  labour- 
ing man  is  deftitute. 

In  this  fituation  they  ihould  take  the  fame  mea- 
fures  throughout  the  whole  extent  of  the  empire, 
which  the  Romans  took  in  a  part  of  theirs  :  they 
ftould  pra6Uie  in  their  diftrefs,  what  thefe  ob- 
ferved  in  the  midft  of  plenty ;  that  is,  they  Ihould 
diftribute  land  to  all  the  families  who  are  in  want, 
and  procure  them  materials  for  clearing  and  cul- 
tivating it.     This  diftribution  ought  to  be  con- 

M  4  tinued 


168  T  H  E    S  P  I  R  I  T 

Book  tipucd  fo  long  as  there  is  a  man  to  receive  it ;  and 
c'h^^^'  ia  fuch  a  manner,  as  not  to  iofe  a  moment,  that 
^'  *^*  can  be  induftrioufly  employed. 

C  H  A  P.    XXIX. 

Of  Hofpitak» 

A  Man  is  not  poor,  becaufe  he  has  nothing,  but 
becaufe  he  does  not  work.  The  man  who 
without  any  degree  of  wealth  has  an  employment, 
is  as  much  at  his  eafe  as  he  who  without  labour 
has  an  income  of  a  hundred  crowns  a  year.  He 
who  has .  no  fubftance,  and  yet  has  a  trade,  is 
not  poorer  than  he  who,  poflefling  ten  acres  of 
land,  is  obliged  to  cuhiv'ate  it  for  his  fubfiftence. 
The  mechanic,  who  gives  his  art  as  an  inheritance 
to  his  children,  has  left  them  a  fortune,  which  is 
multiplied  in  propoTcion  to  their  number.  It  is 
not  fo '  with  him,  who  having  ten  acres  of  land, 
divides  it  amongft  his  childrea. 

In  trading  countries,  where  many  men  have. no 
other  fubfiftence  but  from  the  arts,  the  ftate  is 
frequently  obliged  to  fupply  the  neceflities  of  the 
aged,  the  fick,  and  the  orphan.  A  welUregulated 
governmei^t  draws  this  .  fupport  from  the  arcs 
themfelves.  It  gives  to  fom.e  fuch  employment 
as  they  are  capable  of  performing;  others  arc 
tauglH  to  work,  and  this  teaching  of  itfelf  be- 
comes an  employment. 

The  altns  given  to  a  naked  man  in  the  ftreet  do 
not  fulfil  the  obhgations  of  the  (late,  which  owes 
to  every  citizen  a  certain  fybfiftence,  a  proper 
nourifhment,  convenient  cloathing,  and  a  kind  of 
life  not. incompatible  with  health.  ' 

Aurengzcbc 
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Aurengzebe  (p)  being  afked,  why  he  did   not  Book 
build  holpitals,  faid,  **  /  %viU  make  my  empire  fo   XXIIl. 
"  nch^  that  there  Jball  be  no  need  of  bofpitalsr    He  ^p^^'sVs^r 
ought  to  have  faid,  I  will  begin,  by  rendering  my  John 
empire  rich,  and  then  I  will  build  hofpitals.  Chardm's 

The  riches  of  a .  ftate  fuppoie  great  induftry,  (hro'  Per- 
Amidft  the  numerous  branches  of  trade,  it  is  iip-  ^la,  vol.  8. 
poffible  but  fome  muft  fufFer ;   and  confequently 
the  mechanics,  muft  be  in  a  momentary  neceflity ,, 

Whenever  this  happens,  the  ftate  is  obliged  to 
lend  theni  a  ready  ailiftance ;  whether  it  be  to 
prevent  the  fufFerings  of  the  people,  or  to  avoid 
a  rebellion.  In  this  cafe  hofpitals,  or  fome  equi- 
valent regulations,  are  necelfary  to  prevent  this 
mifery. 

But  when  the  nation  is  poor,  private  poverty 
fprings  from  the  general  calamity  •,  and  is,  if  I 
may  fo  exprefs  myfelf,  the  general  calamity  it- 
felf.  All  the  hofpitals  in  the  world  cannot  cure 
this  private  poverty :  on  the  contrary,  the  fpi* 
rit  of  indolence,  which  it  conftantly  infpires,  in- 
creafes  the  general,  and  confequently  the  private 
mifery. 

Henry  VIII.  {^)  refolving  to  reform  the  church  (<i)  See 
of  England,  ruined,  the  monk^,  of  thcmfelves  a  j^"'!"^^* 
lazy  fet  of   people,  Wiat  etlcouraged  lazinefs   'i^tbef^er- 
others :  becaufe,  as  they  praflifed  hofpitality,  an  mation. 
infinite  number  of  idle  perfons,   gentlemen  and 
citizens,  fpent  their  lives  in  running  from  convent 
to  convent.    He  demolilhed  even  the  hofpitals,  in 
which  the  lower  people  found  fubfiftence,  as  the 
gentlemen  did  theirs  in  the  monafteries.     Since 
thefe  changes,  the  fpirit  of  trade  and  induftry  has 
been  eftablifhed  in  England. 

At 
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B  o  o  c       At  Rome,  the  hoffntals  place  every  one  at  his 
XXIII.  gj^j-g^  except  thofc  who  labour,  except  thofe  who 
^  '^'  are  induflrious,  except  thofc  who  have  land,  ex- 
cept thofe  who  are  engaged  in  trade. 

I  hare  obferved,  that  wealth/  nations  have' need 
of  hofpitals,  becaufe  fortune  fubjcAs  them  to  a 
thoufand  accidents :  but  it  is  plain,  that  tranlienc 
afHftances  are  much  better  than  perpetual  founda- 
tions. The  evil  is  momentary ;  it  is  neceflary, 
,  therefore,  that  the  fuccour  (hould  be  of  the  fame 
nature,  and  that  it  be  applied  to  particular  ac- 
cidents. 
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BOOK    xxiy. 

Of  Laws  as  relative  to  Religion^  confix 
,  dered  in  itfelfy  and  in  its  Do&rines* 

C  H  A  P.     I. 

Of  Religion  in  general* 

« 

AS  amidftfeveral  degrees  ofdarknefs  we  may  Boor 
form  a  judgment  pf  thofe  which  are  the  ^^^" 
leaft  thkk)  and  amoBg  precipices,  which      ^*  '* 
are  ^e  kaft  d^ep  ;    fo  we  may  fearch  among 
fal&  religions  fot  thofe  that  are  moft  conformable 
to  the  \9^1fare  pf  feciety ;  for  Aok  which,  though 
they  have  not  the  eflfeA  of  leading  men  to  the  fe- 
licity of  another  iife,  may  contribute  moft  to  their 
happinefs  in  this. 

I  fluill  examine  therefore  the  feveral  rdigions  of 
the  world,  in  relation  only  to  the  godd  they  pro- 
duce in  civil  fociety  *,  whether  I  fpeak  of  that  which 
hasjts  root  in  heaven,  or  of  thofe  which  fpring 
from  the  earth. 

As  in  this  work,  I  am  not  a  divine,  but  a  poli- 
tical writer,  I  may  hece  advance  things  which  are 
no  otherwife  true,  than  as  they  correfpond  with  a 
worldly  manner  of  thinking,  not  as  confidcred  in 
their  relation  to  truths  of  a  more  fublime  nature. 

With  regard  te  the  true  religion,  a  perfon  of 
the  leaft  degree  of  impartiality  muft  fee,  that  I 
have  never  pretended  to  make  its  interefts  fubmit 

to 


172  T  HE    SPIRIT 

Book  to  thofe  of  a  political  nature,  but  rather  to  unite 

ch^^^'   ^^^"^  '  ^^^^  in  order  to  unite,  it  is  neceflary  that 
we  fhould  know  them. 

The  Chriftian  religion,  which  ordains  that  men 
(hould  love*  each  other,  would,  without  doubt, 
have  every  nation  bleft  with  the  beft  civil,  the 
beft  political  laws  ;  becaufe  thefe,  next  to  this  re- 
ligion, are  the  greateft  good  that  men  can  give 
and  receive. 

CHAP.    II. 

ji  Paradox  of  Mr.  BayleV. 

(■)      \/|K-*  C)  Bayle  has  pretended  to  prove,  that  it 
Thoughts  IVl  is  better  to  be  an  adicift  than  an  idolater; 

on  uie 

comet,  that  is,  in  other  words,  that  it  is  lefs  dangerous 
to  have  no  religion  at  all,  than  a  bad  one.  **  / 
,**  bad  rather^  faid  he,  it  Jhauld  be  faid  of  me^ 
^^  that  I  bad  n$,,  exigence ^  tban-  that  1  am  a 
.*'  villain,'*  This  is  only  a  fophifm,  founded  on 
this,  that  it  is  of  no  importance  to  the  human 
race  to  believe  that  a  certain  man  exifts  ;  whereas 
it  is  extremely  ufeful  for  them  to  believe  the  ex- 
iftence  of  a  God.  From  the  idea  of  his  non- 
ei^iftence,  imniediatdy  follows  that  of  our  inde* 
pendence ;  or,  if  we  cannot  conceive  this  idea, 
.that  of  difobedience.  'To  fay  that  religion  is  not 
a  retraining  motive,  becaufe  it  xioes  not  always 
reftrain,  is  equally  abfurd,  as  to  fay,  that  the  civil 
laws  are  not  a  reftraining  motive.  It  is  a  falfe 
way  of  reafoning  againft  religion,  to  colled,  io  a 
large  work,  a  long  detail  of  the  evils  it  haiS  pro- 
duced, if  we  do  not  give,  at  the  fame  time,  an 
enumeration  of  the  advantges  which  have  flowed 

from 


OF    LAWS.  173 

from  it.  Were  I  to  relate  all  the  evils  that  have  Book 
ariferi  in  the  world  from  civil  laws,  from  n^o-Q^^^^^' 
narchy,  and  from  republican  government,  T  might 
tell  of  frightful  things.  Were  it  of  no  advantage 
for  fubjedks  tb  have  religion,  it  would  ftill  be  of 
feme,  if  princes  had  it,  and  if  they  whitened  with 
foam  the  only  rein  which  can  reftrain  thofc  who 
fear  not  human  laws. 

A  prince  who  loves  and  fears  religion  is  a  lion^ 
who  ftoops  to  the  hand  that  flrokes,  or  to  the 
voice  that  appeafes  him.  He  who  fears  and  hates 
religion,  is  like  the  favage  beaft,  that  growls  and 
bites  the  chain,  which  prevents  his  flying  on  the 
paflenger.  He  who  has  no  religion  at  all,  is  that 
terrible  animal,  who  perceives  his  liberty  only  when 
he  tears  in  pieces,  and  when  he  devours. 

The  queftion  is  not  to  know,  whether  it  would 
foe  better  that  a  certain  man,  or  a  certain  people, 
had  no  religion,  than  to  abufe  what  they  have '; 
but  to  know  which  is  the  leaft  evil,  that  religion 
be  fometimes  abufed,  or  that  there  be  no  fuch  re- 
ftraint  as  religion  on  mankind. 

To  diminiih  the  horror  of  atheifm,  they  lay  too 
much  to  the  charge  of  idolatry.     It  is  far  from 
being  true,  that  when  the  ancients  raifed  altars  to 
a  particular  vice,. they  intended  to  (hew,  that  they 
k)ved  the  vice ;    this  fignified,  on  the  contrary, 
that  they  hated  it.     When   the  Lacedaemonians 
ere&ed  a  temple  to  Fear,  it  was  not  to  fhew  that 
this  warlike  nation  defired,  that  he  would  in  the 
midft  of  battle  poffefs  the  hearts  of  the  Lacedae- 
tnonians.     They  had  deities  to  whom  they  prayed 
not  to  infpire  them  with  guilt ;    and  others  whom 
they  beibught  to  fliield  them  from  it. 

CHAP, 
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CHAP.     HI. 
^bat  a  moderate  GGvernment  is  moft  agreeable  to 
the  Cbrifiian  Religion^  and  a  dejpotic  Govern- 
ment to  the  Mahometan. 

Book  HT^  H  £  Cbriftian  religion  is  a  ftranger  to  mere 

XXIV.    X    defpotic  power.     The  mildnefs  fo  frequently 

*P*  ^*  recommended  in  the  gofpel,  is  incompatible  with 

the  defpotic  rage  with  which  a  prince  puniflies  his 

Xubjefts,  and  exercifes  himfelf  in  cruelty. 

As  this  religion  forbids  the  plurality  of  wives, 
its  princes  are  lefs  confined,  lefs  concealed  from 
their  fubjeds,  and  coniequently  have  more  huma- 
nity :  they  are  more  difpofed  to  be  directed  by 
laws,  and  more  capable  of  perceivings  that  they 
cannot  do  whatever  they  pleafe. 

While  the  Mahometan  princes  inceflantly  give 
or  receive  death,  the  religion  of  the  ChriftiaDS 
renders  their  princes  lefs  timid,  and  confequently 
lefs  cruel.  The  prince  confides  in  his  fubje&s,  and 
the  fubjcdbs  in  the  prince.  How  admirable  the  rc- 
ligion^  which,  while  it  feems  only  to  have  in  view 
the  felicity  of  the  other  life,  conftitutes  the  hapjn- 
nefsof  this! 

It  is  the  Chriftian  religion,  that,  in  fpite  of  the 
extent  of  the  empire  and  the  iofluence  of  the 
climate,  has  hindered  defpotic  power  from  be- 
ing eftabliflied  in  Ethiopia,  and  has  carried  in- 
to the  heart  of  Africa^  the  manners  and  laws  of 
Europe. 

The  heir  to  the  empire  of  Ethiopia  enjoys  a 
principality,  and  gives  to  other  fubjefts  an  ex- 
ample of  love  and  obedience.  Not  far  from  thence 

may 
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may  be  fcen  the  Mahometan  (hutting  up  the  chil-  Book 
dren  of  the  king  (^)  of  Sennar^  at  whofc  death,  XXIV. 
the  council  fends  to  murder  them,  in  favour  of  *P'  ^* 
the  prince  who  mounts  the  throne.  p.  ^5" 

Let  us  fet  before  our  eyes,  on  the  one  hand,  of  ^thio- 
the  continual  mafTacres  of  the  kings  and  generals  pia,byM. 
of  the  Greeks  and  Romans  j   and,  on  the  other,  phyfi^an. 
the  deftrudion  of  people  and  cities  by  thofe  fa-  C^lUaitm 
mous  conquerors,  Ttmur  Beg  and  Jengbiz  Khan^^-^^'^^'^^ 
)who  ravaged  AHa ;  and  we  fhall  iee^  that  we  owe 
to  Chriftianity,  in  .  government,  a  certain  political 
law ;   and  in  war,  a  certain  law  of  nations  ;   be- 
nefits which  human  nature  can  never  fufficiently 
acknowledge. 

It  is  owing  to  this  law  of  nations,  that  amongfl: 
us,  vidory  leaves  thefe  great  advantages  to  the 
conquered,  life,  liberty,  laws,  wealth,  and  always 
religion,  when  the  conqueror  is  not  blind  to  his 
own  interell. 

We  may  truly  fay,  that  the  people  of  Europe 
are  not  at  prefent  more  difunited  than  the  people 
and  the  armies,  or  even  the  armies  amongft  them- 
felves,  were  under  the,  Roman  empire,  when  it  was 
become  a  defpotic  and  military  government.  On 
the  one  hand,  the  armies  engaged  in  war  againft 
each  other ;  and,  on  the  other,  they  pillaged  the 
cities,  and  divided  or  confifcated  the  lands. 

a 

C  H  A  P..  IV. 

Confeguences  from  the  CharaBer  of  the  Chrtjiian 
Religiofiy  and  that  of  fke  Mahometan. 

T^RQM  the  characters  of  the  Chriftian  and 
''-     Mahometan  religions,  we  ought,  without  any 

further 
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Book  further  examination,  to  embrace  the  one,  *a))d  re* 
XXIV.  jcft  the  other :  for  it  is  much  eafier  to  prove,  that 
*^*^*   religion  ought  to  humanize  the  manners  of  men, 
than  that  any  particular  religion  is  true. 

It  is  a  niisfortune  to  human  nature,  "v^hen  re- 
ligion is  given  by  a  conqueror.  The  Mahometan 
religion,  which  fpeaks  only  by  the  fword,  a£ts  ftill 
upon  men  with  that  deftrudive  fpirit  with  which 
it  was  founded, 
(f)  See  The  hiftory  of  Sabbaco  (^),  one  of  the  pafto- 
Diodoras,  j.^]  kings  of  Egypt,  is  very  extraordinary.  The 
tutelar  god  of  Thebes  appearing  to  him  in  a 
dream,  ordered  him  to  put  to  death  all  the 
priefts  of  Egypt.  He  judged,  that  the  gods  were 
difpleafed  at  his  being  on  the  throne,  fince  they 
commanded  him  to  commit  an  adion  contrary  to 
their  ordinary  pleafure  1  and  therefore  he  retired 
into  Ethiopia. 

C  H  A  P.    V. 

That  tie  Catholic  Religion  is  mcft  agreeable  to 
a    Monarchy^   and  the  Troteftant  to  a  Re- 
public. 

TX7  H  E  N  a  religion  is  introduced  and  fixed 
^  ^  in  a  ftate,  it  is  commonly  fuch  as  is  moft 
fuitable  to  the  plan  of  government*  there  efta- 
blifhed  :  for  thofe  who  receive  it,  and  thofe  who 
are  the  caufe  of  its  being  received,  have  fcarcely 
any  other  idea  of  policy,  than  that  of  the.  ftatc  in 
which  they  were  bom. 

When  the  Chriftian  religion,  two  centuries  ago, 

,  became  unhappily  divided  into  Catholic  and  Pro- 

teftant,   the  people  of  the  North  embraced  the 

Proteftant, 
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Proteftant,  and  thofe  of  the  fouth  adhered  ilill  to  6  d  o  & 
the  Catholic,  ^xxiV. 

The   reafon  is  plain :    the  people  of  the  north  ^* 

have,  and  will  for  ever  have,  a  fpirit  of  liberty 
and  independence,  which  the  people  of  the  fouth 
have  not ;  and  therefore  a  religion,  which  has  n6 
vifible  head,  is  more  agreeable  to  the  independenc^jr 
of  the  clinnate;  than  that  which  has  one; 

In  the  countries  themfelves,  where  the  Proteft^nC 
religion  became  eftablifhed,  the  revolutions  werd 
made  purfuant  to  the  feveral  plans  of  political 
govq'nment.  Luther  having  great  princes  on  his 
fide,  would  never  have  been  able  to  make  them 
relifii'  an  ecclefiaftic  authority  that  had  no  exte- 
rior pre-eminence  ;  while  Calvin,  having  to  do 
with  people  who  lived  under  republican  govern- 
ments, or  with  obfcure  citizens  in  monarchies^ 
might  very  well  avoid  cftablifhing  dignities  and 
preferments^ 

Each  of  thefc  two  religions  was  believed  to  be 
the  moft  perfcdl ;  the  Calvinift  judging  his  moft 
conformable  to  what  Chrifl:  had  faid,  and  the  Lu^^' 

theran  to  what  the  Apoftles  had  pradtifed. 

I 

C  H  A  P,    VI, 

Another  of  Wr.  BiayleV  Paradoxes^ 

Tiyf  R,  Bayle,  after  having  abufed  all  fciligions, 
'*""-■'  endeavours  to  fully  Chriftianity :  he  boldly 
aflerts,  that  true  Chriftians  cannot  form  a  govern- 
ment of  any  duration..  Why  not?  citizens  of 
this  profcffion  being  infinitely  enlightened  with 
irefpcft  to  the  various  duties  of  life,  and  having 
he  warmeft  zeal  to  fulfil  them,  muft  be  perfcdly 
Vol/ II.  N  fenfiblc 
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Book  fenfible  of  the  rights  of  natural  defence.  The  more 
c'h^^  6*  ^^^y  believe  themfelvcs  indebted  to  religion,  die 
^*  '  more  they  would  think  due  to  their  country. 
The  principles  of  Chriftianity,  deeply  engraved  on 
the  heart,  would  be  infinitely  more  powerful  than 
the  falfe  honour  of  monarchies,  than  the  humane 
virtues  of  republics,  or  the  fervilc  fear  of  dc- 
fpotic  dates. 

It  is  ailonifhing,  that  this  great  man  fhould  not 
be  able  to  diftinguifh  between  the  orders  for  the 
eftablifhment  of  Chriftianity,  and  Chriftianity  it- 
ielf ;  and  that  he  (hould  be  liable  to  be  charged 
with  not  knowing  the  fpirit  of  his  own  religion. 
When  the  legiflator,  infl^ad  of  laws,  has  given 
counfels,  this  is,  becaufe  he  knew,  that  if  thcie 
counfels  were  ordained  as  laws,  they  would  be  con- 
*     trary  to  the  Ipirit  of  the  laws  themfetves. 

CHAP.     VII. 
Of  the  Laws  of  PerfeSiion  in  Religion. 

HUMAN  laws,  made  todireiSt  the  will,  ought 
to  give  precepts,  and  not  counfels ;  religion, 
made  to,  influence  the  heart,  fhould  give  many 
counfels,  and  few  precepts. 

When,  for  inftance,  it  gives  rules,  not  for  what 
is  good,  but  for  what  is  better ;  not  to  direft  to 
what  is  right,  but  to  what  is  perfed ;  it  is  expe- 
dient, that  theie  (hould  be  counfels,  and  not  laws: 
for  perfeftion  can  have  no  relation  to  the  unvcr-  j 
fality  of  men,  or  things.  Befides,  if  thefe  were  J 
laws,  there  would  be  a  neceOity  for  an  infinite 
number  of  others,  to  make  people  obferve  the 
firft.  Celibacy  was  advifed  by  Chriftianity :  when 
3  they 
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they  made  ir  a  law  in  refpcft  tx>  a  certaJft  order  Book 
of  men,  it  became  ncceffary  to  make  new  (^)  ones  ,^^^^* 
every  day ^  in  order  to  oblige  thofe  men  to  obferve ^^6%  * 
it.  The  legiflator  wearied  himfelf,  and  he  wearied  (<)  z>»^,Vs 
focicty,  to  make  men  execute  by  precept,  what  Ecclefiaf- 
thofe,  who  love  perfedlion,  would  have  executed  as  JJ^^  ^} 
counfel.  the  6th 

ceDtury, 

CHAP.    VIII.  ^*''s* 

Of  the  ConneSiion  between  the  moral  Laws,  and 

thofe  of  Religion^  : 

« 

T  N  a  country  fo  unfortunate  as  to  have  a  reli-» 
•■•  gion  that  God  has  not  revealed,  it  is  necejQTary 
for  it  to  be  agreeable  to  morality  ;  bccaufe,  even 
a  falfe  religion  is  the  befi:  fecurity  we  can  have  of 
the  probity  of  men. 

The  principal  points  of  religion  of  the  inha- 
bitants bf  Pegu  (*)  are,  not  to  commit  murder,  (•)Collcc- 
not  to  fteal,   to  avoid  unclcannefs,    not  to  givet»ono^ 
the  leaft  uneafmefe   to  their  neighbour,    but  to^j^^^^l^*. 
do  him,  on  the  contrary,  all  the  good  in  their  tributed  to 
power.     With  thefe  rules  they  think  they  Ihould  [J^/^^* 
be  faved  in  any  religion  wb^tfoever.     From  hence  of  the 
it  proceeds,   that  thofe  people,  though  poor  andEaft-lndia 
proud,  behave  with  gentlenefs  and  compaffion  to  ^^^^^^^ 
the  unhappy.  ^  part  1 . 

pag.  36, 

CHAP.     IX. 

♦* 

Of  the  Effenes. 

Ti 
HE  Effenes  (0  made  a  vow  to  obferve  juftice  (f)  Hift.of 
to  mankind,  to  do  no  ill  to  any  perfon,  upon  the  Jews, 
whatfocver  account,   to  keep  faith  with  all  ^^^ l^ux' 

N  2  world. 
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Book  WOrld,  to  hate  lAjuftice,  to  command  with  mo-^ 
^XIV.   dcfty,  always  to  fide  with  truth,  and  to  fly  from 
'*  ^'  all  unlawful  gain, 

CHAP.    X. 

Of  the  SeSi  of  Stoics. 

TH  £  feveral  feds  of  philofophy  amongftdi  e 
ancients,  tvcre  a  fpecies  of  religion.  Never 
were  any  prmciples  more  worthy  of  human  na- 
ture, and  more  proper  to  form  the  good  man,  than 
thofe  of  the  Stoics  :  and  if  I  could  for  a  moment 
ceafe  to  think  that  I  am  a  Chriftian,  I  fhould  not 
be  able  to  hinder  myfelf  from  ranking  the  deftruc- 
tion  of  the  fedt  of  Zeno  among  the  misfortunes 
that  have  befallen  the  human  race. 

It  carried  to  excefs  only  thofe  things  in  which 
there  is  true  greatnefs,  the  contempt  of  pleafure 
and  of  pain. 

It  was  this  feA  alone  that  made  citizens ;  this 
alone  that  made  great  men  ',  this  alone  great  em- 
perors. 

Laying  afide  for  a  moment  revealed  truths,  let 
us  fearch  through  all  nature,  and  we  (hall  not 
find  a  nobler  objeft  than  the  Antoninus^s :  even 
Julian  himfelf,  Julian,  (a  commendation  thus 
wrefted  fropi  me,  will  not  render  me  an  accom- 
plice  of  his  apofiacy)  no,  there  has  not  been  a 
prince  fince  his  reign  more  worthy  to  govern 
mankind. 

While  the  Stoics  looked  upon  riches,  human 
grandeur,  grief,  difquietudes,  and  pleafure,  as 
vanity ;  they  were  entirely  employed  in  labour- 
ing for  the  happinefs  of  mankind,  and  in  excr- 

cifing 
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cifing  the  duties  of  fociety.  It  feems  as  if  tliey  Book 
regarded  that  facred  fpirit.  Which  they  believed  to  XXIV. 
dwell  within  them,  as  a  kind  pf  favourable  pro-  *^' " 
vidence  watchful  over  the  human  race. 

Born  for  fociety,  they  all  believed  that  it  was 
their  deftiny  to  labour  for  it ;  with  fo  much  the 
lefs  fatigue,  as  their  rewards  were  all  within  them- 
felves,  Happy  by  their  philofophy  alone,  it  feem^ 
ed  as  if  only  the  happinefs  of  others  could  increafa 
theirs. 

CHAP.    XL 

Of  Contemplation. 

MEN  being  made  to  preferve,  to  nourifh,  to 
clothe  themfelves,  and  do  all  the  aftions 
of  fociety,  religion  ought  not  to  give  them  too 
contemplative  a  life  (^).  («)Thisi8 

The  Mahometans  become  fpeculative  by  habit ;  ^^«.>n<=®"^- 
they  pray  five  times  a  day,  and  each  time  they  arc  of  the 
obliged  to  caft  behind  them  every  thing  which  has  doarine 
any  concern  with  this  world  :   thi§  forms  them  for  \aock^. 
fpeculation.     Add  to  this  that  indifference  for  all 
things  which  is  infpired  by  the  doftrine  of  unal- 
terable fate. 

If  other  caufes  bcfides  thefe  concur  to  difcngage 
their  afFe<5tions ;  for  inftance,  if  the  fevcrity  of  the 
government,  if  the  laws  concerning  the  property 
of  land,  give  them  a  precarious  fpirit;  all  is  loft. 

The  religion  of  the  Gaurs  formerly  rendered 
Perfia  a  flouriflnng  kingdom  •,  it  correfted*the  bad 
effefts  of  defpotic  power.  The  fame  empire  is 
now  deftroyed  by  the  Mahometan  religion. 

N  2  CHAP. 


,82  T  H  E    S  P  I  R  I  T 

CHAP.    XII. 
Of  Fenanceu 

Book  O  en  a  noes  ought  to  be  joined  with  the 
c^^^  ^^^*  ^^  labour,   not  with  that  of  idlcncfs; 

and  ^3,     with  the  idea  of  good,  not  with  that  of  fupcr- 

cminent ;    with  the   idea  of  frugality,  not  wit} 

that  of  avarice. 

CHAP.    XIII. 

Of  inexpiable  Crimes. 

IT  appears  from  a  paflage  of  the  books  of  the 
f")  L,iD.  z.       pontifs,  quoted  by  Cicero  {^\  that  they  had 

of  l»w«,  amongfl:  the  *  Romans  inexpiable  crimes ;  and  it 
is  on  this  that  Zozymus  founds  the  narration  fo 
proper  to  blacken  the  motives  of  Conftantine's 
converHon ;  and  Julian  that  bitter  raillery  on  this 

,  converfion  in  his  Csefars. 

The  Pagan  religion  indeed,  which  prohibited 
only  fome  of  the  groflcr  crimes,  and  which  flop- 
ped the  hand,  but  meddled  not  with  the  heart, 
might  have  crimes  that  were  inexpiable :  but  a  re- 
ligion which  bridles  all  the  paflions  ;  which  is  not 
more  jealous  of  actions,  than  of  thoughts  and  de- 
fires  ;  which  holds  us  not  by  a  few  chains,  but  by 
an  infinite  number  of  threads ;  which,  leaving  hu- 
man juftice  afide,  eftabliftics  another  kind  of  juf- 
tice  ;  which  is  fo  ordered,  as  to  lead  us  continually 
fcom  repentance  to  love,  and  from  love  to  repent- 
ance i  which  puts  between  the  judge  and  the  cri- 

•  Sacrum  comttfiffum^  quod  neque  expiari  poferit^  impie  commiJfuM 
ifi ;  quod  exfiari  p9terit  puilici  facer doUs  expianio^ 

minal 
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minal  a  great  mediator,  between  the  jufl:  and  the  Book 
mediator  a  great  judge  ;   a  religion  like  this  ought  p^^^^' 
not  to  have  inexpiable  crimes.    But,  while  it  gives      ^*  '^* 
fear  and  hope  to  all^  it  makes  us  fufficiently  fen- 
fible,  that  though  there  is  no  crime  in  its  own  na« 
ture  inexpiable,  yet  a  whole  criminal  life  may  be 
fo ;  that  it  is  extremly  dangerous  to  af&ont  mercy, 
by  new  crimes  and  new  expiations ;  that  an  uneafi- 
nefs  on  account  of  ancient  debts,  from  which  we 
arc  never  entirely  free,  ought  to  make  us  afraid  of 
contrafting  new  ones,  of  filling  up  the  meafure, 
and  going  even  to  that  point  where  paternal  good- 
nefs  is  limited. 

a* 

CHAP/  xiy.  • 

In  what  manner  Religion  has  an  Influence  on 

civil  Laws. 

As  both  religion  and  the  civil  l^ws  ought  to 
■^^  have  a  peculiar  tendency  to  render  men  good 
citizens,  it  is  evident,  that  when  one  of  thefe.  de- 
viates from  this  end,  the  tendency  of  the  other 
ought  to  be  ftrengthefted.  The  lefs  feverity  there 
is  in  religion,  the  more  there  ought  to  be  in  the 
civil  laws. 

Thus  the  reigning  religion  of  Japan  having  few 
dodbrines,  and  propofing  neither  future  rewards  npr 
punifhraents,  the  laws  to  fupply  thefe  defefts  have 
been  made  with  the  fpirit  of  feverity,  and  are  exe- 
cuted with  an  extraordinary  punftuality. 

When  the  doftrine  of  neceffity  is  eftablifhed  by 
religion,  the  penalties  of  the  laws  ought  to  be  more 
fevere,  and  the  magiftrate  more  vigilant;  to  the  end 
that  men,  who  would  otherwife  becpme  abandoned, 

N  4  might 
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Book  might  be  determined  by  thcfe  motives :   but  it  is 
XXIV.       .^g  otherwife,  where  religion  has  eftablifhed  the 

Chap.  14.  J   «  .         r  11 

doanne  or  liberty. 

From  the  inadtivity  of  the  foul  ^rings  the  Ma- 
hometan dodrine  of  predeftination,  and  from  this 
doftrine  of  predeftination  fprings  the  inaftivity 
of  the  foul-  This,  they  fay,  is  in  the  decrees 
of  God ;  they  muft  therefore  indulge  their  re- 
pofe.  In  a  cafe  like  this,  the  magiftrate  ought  to 
awaken  by  the  laws,  thofe  who  are  lulled  afleep 
by  religion. 

When  religion  condemns  things  which  the  civil 

\      laws  ought  to  permit,  there  is  danger  left  the  civil 

I      laws,  on  the  other  hand,  Ihould  permit  what  rc- 

\     ligion  ought  to  condemn.     Either  of  thefe  is  a 

•     conftant  prqof  of  ^  want  of  true  ideas  of  that  har-r 

mony  and  proportipn,  whifh  Qught  to  fubfift  be- 

0  Seethe  ^w^^^^^t*^- 

iciation        Thus  the  Tartars  (*)  under  Jengbiz-Kbanj   a- 

writtenbyjj^Q^gfl.  ^vhom  it  was  a  fin  and  even  a  capital  crime 
planC^r-  ^^  P^^  ^  knife  in  the  fire,  to  lean  againft  a  whip, 
/>/•/;,  fent  to  ftrike  a  horfe  with  his  bridle,  to  break  one  bone 
tar  by  ^^^^  another;  did  not  believe  it  to  be  any  fin 
Pope  In-  to  break  their  word,  to  feize  upon  another  man*s 
nocentlv.gQQ^js^  to  do  an  injury  to  a  perfon,  or  to  commit 
*,"  5/^  "^  murder.  In  a  word,  laws  which  render  that  nc- 
('^)Collec-  ceflary  which  is  only  indifferent,  have  this  incon- 
tion  of  veniency,  that  they  make  thofe  things  indifferent, 
that'co"  which  are  abfolutely  n^ceflTary. 
tributed  to  The  people  of  Formofa  (^)  believe,  that  there 
the  elk.    }5  ^  \fi\i\^  of  hell ;    but  it  is  to  punifli  thofe  who 

bhlhment  -      r    r        \  1111 

of  the  ^^  certain  ieafons  have  not  gone  naked ;  who  have 
"Eaft-Indiadrefled  in  calico,  and  not  in  filk  ;  who  have 
vo*L ^^"^'  prefumed  to  look  for  oyfters  5  or  who  have  un- 
pag.  192.  '  dcrtakcr^ 
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dertaken  any  buHnefs  without  confulting  the  fong  Booc 
of  birds  :    whilft  drunkennefs  and  debauchery  are  p?^^^* 
not  regarded  as  crimes.    They  believe,  even  that      ^*  *** 
the  debauches  of  their  ch^cJi^^Q  ^rc  agreeable  to 
their  gods. 

When  religion  abfolves  the  mind  by  a  thing 
merely  accidental,  it  lofes  its  greateft  influence  on 
mankind.     The  people  of  India  believe,  that  the 
waters  of.  the  Ganges  have  a  fandtifying  virtue  (*).  (})  Edify, 
Thofe  who  die  on  its  banks  are  imagined  to  be  ex-  '"^  ^"* 
empted  from  the  torments  of  the  other  life,  andiea!  ic.* 
to  be  entitled  to  dwell  in  a  region  full  of  de- 
lights ;   and  for  this  reafon  the  afhes  of  the  dead 
are  fent  from  the  moft  diftant  places  to  be  thrown 
into  this  river.     Little  then  does  it  (ignify  whether 
they  have  lived  virtuoufly  or  not,  fo  they  be  but  • 
thrown  intof  the  Ganges. 

The  idea  of  a  place  of  rewards  has  a  neceflary 
connexion  with  the  idea. of  the  abodes  of  mifery; 
and  when  they  hope  for  the  former  without  fear- 
ing the  latter,  the  civil  laws  have  no  .longer  any 
influence.  Men  who  think  themfelyes  fure  of  the 
rewards  of  ;he  other  life,  are  above  t^e  power  of 
the  legiflator;  they  look  upon  death  with  too 
much  contempt :  how  fhall  the  man  be  reftrainecl 
bylaws,  who  believes  that  the  greateft  pain  the 
magiftrate  can  infli<5t,  will  end  in  a  moment  to 
begin  his  happinefs  ? 


CHAP. 
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CHAP.    XV. 

Hm  fatfi  Religions  are  ftmetimes  eorreSied  bj 

the  civil  Laws. 

Book  SIMPLICITY,  fupcrftition,  or  a  refpe<a  for 
Ch^^c.  antiquity,  have  fometimes  eftablifhed  myfteries 
and  16.  or  ceremonies  (hocking  to  modefty :  of  this  the 
world  has  furnilhed .  numerous  examples.  Arifto- 
(«)  Polit.  tie  (")  fays,  that  in  this  cafe  the  law  permits  the 
lib.  7.      fathers  of  families  to  repair  to  the  temple  to  ccic- 

CAD     \1  • 

'^^  '     brate  thefe  myftedes  for  their  wives  and  children. 

How  admirable  the  civil  law,  which  in  ipite  of 

religion  preferves  the  manners  untainted ! 
(>)  Saeto-      Auguftus  (°)  excluded  the  youth  of  either  fex 
Bias  in     fxom  affifting  at  any  noflurnal  ceremony,  unlefi 
Jm/iu   afccompanied  by  a  more  aged  relation ;   and  when 

he  revived  the  Lupercaliaj  he  would  not  allow  the 

young  men  to  run  naked. 

CHAP.     XVI. 

Hyiv  the  Laws  of  Religion  corre^  the  Znconve- 
niencies  of  a  political  Conjiitution. 


o 


N  the  other  hand,  religion  may  fupport  a 
ftate,  when  the  laws  themfelves  are  incapa- 
ble of  doing  it. 

Thus,  when  a  kingdom  is  frequently  agitated  by 
fo^  Col-  ^^^^^  wars,  religion  may  do  much,  by  obliging  one 
ledUon  of  part  of  the  ftate  to  remain  always  quiet.  Among 
"^^^8"  the  Greeks,  the  Eleans,  as  priefts  of  Apollo,  lived 
^Wiih  always  in  peace.  In  Japan  (•),  the  city  of 
an  India  Meaco  enjoys  a  conftant  peace,  as  being  a  holy 
v^K^^'  city :  religion  fupports  this  regulation,  and  that 
pag.  i%j.  empire 
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empire  which  feems  to  be  alone  upon  earth,  and  B  o  o  c 
which  neither  has,  nor  will  have,  any  dependence  Q^^^^g 
on  foreigners,  has  always,  in  its  own  bofom,  a 
trade  which  war  cannot  ruin. 

In  kingdoms,  where  wars  are  not  entered  upon 
by  a  general  confent,  and  where  the  laws  have  not 
pointed  out  any  means  either  of  terminating  or 
preventing  them,  religion  eftablifhes  times  of 
peace,  or  ceffation  from  hoftilities,  that  the  peo- 
ple may  be  able  to  fow  their  corn,  and  perform 
thofe  other  labours,  which  are  abfolutely  neceflfary 
for  the  fubfiftence  of  the  date. 

Every  year  all  hoftility  ceafes  between  the  (P)  (')  See 
Arabian  tribes  for  four  months  5    the  leaft  dif-j^^^"^^' 
turbance  would  then  be  an  impiety.    In  former  Mahomet^ 
times,  when  every  lord  in  France  declared  war  or  P*S-  ^4* 
peace,  religion  granted  a  truce,  which  was  to  take 
place  at  certain  feafons. 

CHAP.     XVII. 

defame  SubjeB  continued. 

\KT  H  E  N  a  ftate  has  many  caufes  for  hatred, 
^  ^     religion  ought  to  produce  many  ways  of 
reconciliation.     The  Arabs,  a  people  addifted  to 
robbery,  are  frequently  guilty  of  doing  injury  and 
injuftice.     Mahomet  (*»)  enafted  this  law  :    "  If['^)'^onx^ 
"  any  one  forgives  *  the  blood  of  his  brother^  he  may  ^^^  ^\ 
"  fwrfue  the  tnalefaSlor  for  damages  and  interejl :  ibe  cow. 
"  but  he  who  Jhall  injure  the  wicked^  after  having 
"  received  fatisfaSlion^  Jballj  in  the  day  of  judg-^ 
"  mentf  fuffer  the  moft  grievous  torments.*^  ^ 


*  On  renouiscing  the  law  of  retaliation. 

The 


/ 
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Book       The  Germans  inherited  the  hatred  and  enmity 

XXIV.  of  their  near  relations  :    but  thefe  were  not  eter- 

Cnap.  17.  ^^j^     Homicide  was  expiated  by  giving  a  certain 

number  of  cattle,  and  all  the  family  received  fa- 

tisfadion  :    a  thing  extremely   ufeful,   fays  Ta- 

{')  De  me-  citus  ('),    bccaufe   enmities    arc    moft   dangerous 

rtb.  Get-   amongft  a  free  people.    I  believe,  indeed,  that  their 

minifters  of  religion,  who  were  held  by  them  in  fo 

much  credit,  were  concerned  in  thefe  reconciliations. 

(f)Collec-      Amongft  the  inhabitants  of  Malacca  (^),  where 

tion  of     jiQ  fofCTi  of  recroqciliation  is  eftablifhed,  he  who 

thatcon-  ^^^  committed  murder,  certain  of  being  affaffi- 

tribuced    nated   by  tHe  relations  or  friends  of  the  deceafed, 

^ftabfiih-  ^'^^'^^^^^  himfelf  to  fury,  and  woqiyi^  or  kills  all 

jnentqf    he  mee^s. 

the  paft- 

3"*"*,„v  CHAP.    XVIII. 

companyy  ... 

vol.  7.     How  the  Laws  of  Religion  have  the  EffeSt  of 
s^f  aifo^'  civil  Laws. 

Memoirs  t-*         « 

of  the  C.  '  I  '  H  E  firft  Greeks  were  fmall  nations,  fre- 
^^J^'^h "'  quently  difperfed,  pirates  at  fea,  unjuft  at 

he  fays  of  ^^"^>  without  government,  and  without  laws.  The 
the  people  mighty  adtions  of  Hercules  and  Thefeus  let  us  fee 
caflkr.*  the  ftate  of  that  rifing  people.  What  could  reli- 
gion do  more,  to  infpire  them  with  horror  againft 
murder.?  It  declared,  that  the  man  who  had 
•(0  Plato,  been  (*)  murdered  was  enraged  againft  the  aflaflin, 
of  Laws,  ^^^^  j^g  would  poffefs  his  mind  with  terror  and 
(ujTr'agc-  trouble,  and  oblige  him  to  yield  to  him  the  places 
^y  of  he  had  frequented  when  alive.  They  could  not 
Colo^eus.  ^^^ch  the  criminal,  nor  converfe  with  him  (*),  with- 
(*)  Plato,  out  being  defiled  :  the  murderer  was  to  be  expelled 
of  Laws,  ^j^g  j^jfy^  ^j^j  ^^  expiation  made  for  the  cf ime  (*). 

2  CHAP. 


6  t    L  A  W  3.  1S9 

CHAP.    XIX. 

^at  it  is  not  fo  much  the  Truth  or  Faljity  of  a 
DoSIrine  which  renders  it  ufeful  or  pernicious 
to  Men  in  civil  Government y  as  the  Ufe  or 

'   Mtife  of  it. 


O  K 


'TpHE  moft  true  and  holy  doftrines  may  be  at-  bo  ^  ^ 
^    tended   with   the  very  worft  confequences,   XXIV. 
when  they  are  not  connedled  with  the  principles     ^^"  '^ 
of  fociety  -,   and,  on  the  contrary,  doftrines  the 
moft  falfc  may  be  attended  with  excellent  con- 
fequences, .  when  contrived  fo  as  to  be  connected 
with  thefe  principles. 

The  religion  of  Confucius  *  difowps  the  im- 
mortality of  the  foul ;  and  the  feft  of  Zeno  did 
not  believe  it.  Thefe  two  fedls  have  drawn  from 
their  bad  principles  confequences,  not  juft  in- 
deed, but  moft  admirable  as  to  their  influence  on 
fociety.  Thofe  of  the  religion  of  Tao,  and  of 
Foe,  believe  the  immortality  of  the  foul ;  but 
from  this  facred  dodlrine  they  draw  the  moft  fright- 
ful confequences. 

The  dodlrine  of  the  immortality  of  the  foul 

•  A  Chinefe  philofopher  reafons  thus  againd  the  do^lrinc  of 
Foe,  «  It  is  faid,  in  a  book  of  that  fedt,  that  the  body  is  our 
"  dwelling-place,  and  the  foal  the  immortal  gued  which  lodges 
**  there :  but  if  the  bodies  of  our  relations  are  only  a  lodging, 
'*  it  is  natural  to  regard  them  with  the  fame  contempt  we  fhould 
'^  feel  for  a  flrudure  of  earth  and  dirt.  Is  not  this  endeavouring 
"  to  tear  from  the  heart  the  virtue  of  love  to  one*s  own  parents  ? 
"  This  leads  us  even  to  negledl  the  care  of  the  body,  and  to  rc- 
"  fufe  it  the  compaffion  and  affeftion  fo  neceffary  for  its  preferva- 
"  tion  :  hence  the  difciples  of  Foe  kill  themfelves  by  thoufands." 
Work  of  an^ancient  Chinefe  philofopher y  in  the  Colle>3ion  of  Du  Halde^ 
vol.  3,  page  52. 

falfely 
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Book  falfely  underftood,  has,  almofl:  in  every  part. of 

cS^o.  *^  g^ob^t    ^^^  *"  ^v^^y  *8^    engaged  women, 

^'  flavei,    fubjeds,    friends,,   to  murder  themfelvcs, 

that  they  might  go  and  ferve  in  the  other  world 

the  objeft  of  their  refpeft  or  love  in  this.    Thus 

it  was  in  the  Weft-Indies  ;   thus  it  was  amongft 

(y)  Sec     the  Danes  (y);  thus  it  is  at  prefent  in  Japan  ('), 

Tho.  Bar-  jj^  Macaffar  ('),  and  many  other  places. 

Antiq.  of       Thefe  cuftoms  do  not  fo  direftly  proceed  from 

theDancs.  the  doftrine  of  the  immortality  of  the  foul,  as  from 

(*)  AnAc-  that  of  the  refurreftion  of  the  body,  from  whence 

Japan,  in  ^^7  ^^^^  dT2iwn  this  confequence,  thiat,  after  death, 

the  Col-    the  fame  individual  will  have  the  fame  wants,  the 

kaion  of  f^j^g  fentiments,  the  fame  paffions.     In  this  point 

that  con-  of  view,  thedoftrine  of  the  immortality  of  the  foul 

tributedto  has  a  prcdigious  effeft  on  mankind  ;   becaufe  the 

an  Eaft.  ^^^^  ^^  ^"^X  ^  ^n^P'^  change  of  habitatibn,  is  more 
India  within  the  reach  of  the  human  underftanding,  and 
company,  ^^lore  adapted  to  flatter  the  heart,  than  the  idea  of 
(»)  For-   a  new  modification. 

ml^^^'  ^^  ^^'"^^  enough  for  religion  to  eftablifh  a  doc- 
trine, it^niuft  alfo  direft  its  influence.  This  the 
Chriftian  religion  performs  in  the  moft  admirable 
manner,  particularly  with  ^regard  to  the  dodrincs 
of  which  we  have  been  fpeaking.  It  makes  us 
hope  for  a  ftate,  which  is  the  objeft  of  our  be- 
lief ;  not  for  a  ftate  which  we  have  already 
experienced,  or  known :  thus  every  article,  even 
the  refurreftion  of  the  body,  leads  us  to  fpiritual 
.  ideas. 


CHAP. 


OF    LAWS.  I91 

CH  A  P.    XX. 

The  fame  SubjeSi  continued. 

^  H  E  facred  books  (^)  of  the  ancient  Perfians  B  o  0  it 
^    fay,  "  If  you  would  be  boly^  inftru£t  your  cbil-  XXIV. 
"  dren^  hecaufe  all  the  good  aSlions  which  they  per-  and  21.^°' 
"  form^  will  be  imputed  to  you^^  They  advife  them  (*")  Mr* 
to  marry  betimes,  becaufe  children  at  the  day  of  ^^^^^ 
judgment  will  be  a^  a  bridge,  over  which  thofe 
who  have  none  cannot  pafs.    Thefe  dodtrines  were 
falfe,  but  extremely  ufeful. 

CHAP.    XXr 

Of  the  Metempfy^hops. 

np  H  E  dodrine  of  the  immortality  of  the  foul 
^  is  divided  into  three  branches,  that  of  pure 
immortality,  that  of  a  fimple  change  of  habita* 
lion,  and  that  of  a  metempfychofis ;  that  is,  the 
fyftem  of  the  Chriftians,  that  of  the  Scythians, 
and  that  of  the  Indians.  We  have  juft  been 
fpeaking  of  the  two  firft,  and  I  fhall  fay  of  the 
laft,  that  as  it  has  been  well  or  ill  explained,  it 
has  had  good  or  bad  efieds.  As  it  inipires  mea 
.  'with  a  certain  horror  againft  bloodfhed,  very  few 
murders  are  committed  in  the  Indies  ;  and  though 
they  feldom  punifh  with  death,  yet  they  enjoy  a 
perfeft  tranquillity. 

On  the  other  hand,  women  burn  themfelves  St 
the  death  of  their  hufbands ;  thus  it  is  only  the 
innocent  who  fufier  a  violent  death. 

CHAP. 
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CHAR    XXII. 

^Tbat  it  is  dangerous  for  Religion  to  infpire  an 
Averfim  for  Unngs  in  tbemfehes  indifferent. 

Book    \  Kind  of  honour  eftabliflie^  in  the  Indies  oy 

^^\^  ^^  the  prejudices  of  religion,  has  made  the  fcve- 

ind  23.  *  ral  tribes  conceive  an  averfion  againfl:  each  odier. 

This  honour  is  founded  entirely  on  reli^on ;  thefe 

,  family  diftinftibns  form  no  civil  diftinftions ;  diere 

are  Indians  who  would  think  themfelves  difhonour- 

ed  by  eating  with  their  king. 

Thefe  forts  of  diftinftions  are  conneded  with  a 
certain  averfion  for  other  men,  very  different  from 
thofe  fentiments  which  naturally  arife  from  diffe- 
rence of  rank ;  which,  amongft  us,  comprehends 
a  love  for  inferiors.  * 

The  laws  of  religion  Ihould  never  infpire  an 
ftverfion  to  any  thing  but  vice,  and,  above  all,  they 
fiiould  never  eftrange  man  from  a  love  and  tender- 
nefs  for  his  own  fpecies. 

The  Mahometan  and  Indian  religions  embrace 
an  infinite  number  of  people  :  the  Ihdlans  hate 
the  Mahometans,  becaufe  they  eat  cows ;  the 
Mahometans  deteft  the  Indians^  becaufe  they  eat 
hogs. 

CHAP.    XXIII. 

Of  Pejlivals. 

TXTHEN   religion  appoints  a  ceflatiori  from 
^  ^     labour,  it  ought  to  have  a  greater  regard 
to  the  necefilties  of  mankind,  than  to  the  grandeur 
of  the  being  it  defigns  to  honour. 

Athens 
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Athens  (^)  was  fubjedb  to  great  inconveniencies  Boot 
from  the  exceffive  number  of  its  fcftivals.     Thefe  j^^^^- 
powerful  peopk,  to  whofe  decifion  {dl  the  cities  of /c\  xeno-* 
Greece  came  to  fub'mit  their  quarrels.  Could  not  phon  on 
have  time  to  difpatch  fuch  a  multiplicity  of  affairs^  ik  ©Fa^ 

When  Gonftancine  ordained  chat  the  people  (hould  theas^ 
feft  on  the  fabbath,  he  made  this  decree  £3r  the  ci- 
ties*,  and  not  for  the  inhabitants  of  the  open 
country  -,  he  was  fenfible,  that  labour  in  the  cities 
was  u(eful^   but  in  the  fields  neceflar y. 

For  the  fame  reafon,  in  a  country  fupported  by 
commerce',  the  number  t)f  fcftivals  ought  to  be 
relative  to  this  very  commerce.  Protcftant  and 
Catholic  countries  are  Iituated  f  in  fuch  a  manner^ 
that  there  is  more  need  of  labour  in  the  former^ 
than  in  the  latter ;  the  luppreflion  of  fcftivals  is 
therefore  more  fuitable  to  Protcftant  than  to  Ca- 
tholic countries. 

Dampierre  (^)  obferves,  that  the  diverfions  6f  (**)  0am* 
tdifFerem  nations  Vary  greatly,  according  to  the  cli-  P^«"^'* 
matCi    As  hot  climates  produce  a  quantity  of  de-  vol»  za 
licate  fruits,  (he  barbarians  eafily  find  neceiTaries, 
and  therefore  fpend  much  time  in  diverfions.     The 
Indians  of  colder   countries    have   not  fo   much 
leifure,  being  obliged  to  fifh  and  hunt  continual- 
ly;   hence  they  have   lefs    mufic^    dancing,   and 
fcftivals.     If  a  new  religion  fliould  be  eftabliflied 
amongft  thefe  people,  it  ought  to  have  regard  to 

this  in  the  inftitution  of  feftivals. 

« 

•  Leg.  3.  Cod.  iie  FeriU,  'this  JaW  was  doubtleis  inade 
bnly  for  the  Pagans* 

t*The  Catholics  lie  ihore  towards  thie  foath^  aiid  the  ftbttC* 
tants  towards  the  north. 

Vol.  II.  O  CHAP. 
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C  H  A  P.    XXIV. 

Of  the  local  La^ws  of  Religion^ 

Book  'Tp  HERE   arc  many  local  laws  in  vadous  ftf- 
Cha^^i.  ligions ;  and  when  Montezuma  with  fo  much 

obftinacy  infifted,  that  the  religion  of  the  ^>aniards 
was  good  for  their  country,  and  his  for  Mexico 
he  did  not  afiert  an  abfurdrty ;  becaufe,  in  fa£^  le- 
giflators  could  never  help  having  a  regard  to  what 
nature  had  eftablifhed  before  them. 

The  opinion  of  the  metempfychofis  is  adapted  to 

the  climate  of  the  Indies.    An  exceflive  heat  bamt 

(•)  See     C)  up  all  the  country ;  they  can  breed  but  very  few 

Bernier's  cattle ;  they  are  always  in  danger  of  wanting  them 

^01^2!''    ^^^  tillage ;  their  Wack  cattle  multiply  but  indiffi- 

pag.  137.  rently  (^) ;  and  they  are  fubjeffc  to  many  diftempcrs: 

(^)  Edify-  a  law  of  religion  which  prefervcs  them,  is  there* 

tcfs.  Coll.  fore  more  fuitable  to  the  poHcy  of  the  country. 

12.  pag.       While  the  meadows  are  fcorched  up,  rice  and 

95-  pulfe,  by  the  affiftance  of  water,  are  brought  to  per- 

fedtion  :  a  law  of  religion  which  permits  only  this 

kind  of  nourifhment,  mud  therefore  be  extremely 

•  ufeful  to  men  in  thofe  climates. 

(K)  Bcr-      •  The  flefli  («)  of  cattle  in  that  country  is  infipid, 

nier's       but  the  milk  and  butter  which  they  receive  from 

voL  2.  '    ^^^"^  f?rvcs  for  a  part;  of  their  fubfiftence:  there- 

pag.  1S7.  fore  the  law  which  prohibits  the  eating  and  kill' 

ing  of  cows,  is  in  the  Indies  not  unreafonable. 

Athens  contained  a  prodigious  multitude  of  peo- 
ple, but  its  territory  was  barren.     It  was  therefore 
a  Teligious  maxim  with  this  people,  that  thofe  who 
(!»)£ar;>/- offered  fomefmall  prefcntsto  the  gods  (*^),  honour- 
fl-  ^1  f    cd  them  more  than  thofe  who  facrificed  an  ox. 
lib.  2.  C  H  A  P. 
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CHAP.     XV. 

the  Irtcomjeniency  of  tranfplantin^  a  Religion 
from  one  Country  to  another. 

T  follows  from  faeace,  that  tKcrie  ace  frequent-  Book 

ly  many  inconvenlenties   attending  the  traof-^'^^'^* 
planting  a  religion  from  one  qountry  to  another,     and  26. 

**  Tbe  bcg^  fays  Mr.  de  Boulainvilliers  (*),  mt^  (*)  Life  of 
**  he  very  fear  a  in  Arabia^  wbirt  there  are  aimoft  no  M^omot* 
"  wocdsy  and  bardfy  any  thing  fit  for  the  nourifb^ 
^  ment  ef  tbefe  animals :  b^Ues^  the  faltnefs  of  tbe 
*'  Hoater  and  food  reisers  the  people  nufi  fufcepttble 
"  of  ctttamous  Mforders^  This  local  law  could 
not  be  good  in  other  *  countries,  wh^c  the  hog 
is  altnoft  an  univierial,  and  in  ibme  fort  a  necef^ 
fary  nourxfliment. 

I  ihall  here  make  a  refledion.     SanSorlus  faais 
bbfcrved  that  pork  tranlpires  but  litde  (^)j  and  (!")  Medl- 
that  this  kind  of  meat  greatly  hinders  the  trahf-  ^^^  ^^^^^ 
piration  of  other  food;    he  has  found  that  this  3.  aphor.' 
diminution  amcftints  to  a  third  (}).     Befidei,  it  is  ^3- 
known  that   the  want  of    tranipiration  forms  or  ( ^  ^^^^\ 
incrcafes  the  diforden  of  the  ikin.     The  feeding  on 
pork  ought  therefore  to  be  prohibited,  in  climates 
where  the  people  are  fubjed  to  thefc  diforders,  aa 
in  Paleftine,  Arabia,  iEgypt,  and  Lybia. 

CHAP.     XXVI. 

^he  fame  SiibjeSi  continued. 

SI  R  John  Chardin  {^)  fays,  that  there  is  not  a  ("»)  Tra- 
navigable  river  in  Perfia,  except  the  Kur,  which  ^^J.'^^"^^ 

•  As  in  China,  vol.  2. 
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Book  is  at  the  extremity  of  the  empire.     The  ancient 
Ch^^^k  ^^^  ^^  ^^^  Gaurs  which  prohibited  failing  on  ri- 
'  vers,  was  not  therefore  attended  with  any  incon- 
venience in  this  country,  though  it  would  have 
ruined  the  trade  of  another. 

Frequent  bathings  are  extremely  ufeful  in  hot 
climates.    On  this  account  they  are  ordained  in 
the  Mahometan  law,  and  in  the  Indian  religion. 
In  the  Indies  it  is  a  moft  meritorious  zft  to  pray 
(«)  Ber-  to  (")  God  in  the  running  ftream  :  but  how  could 
njcr'sTra-  jj^^f^  things  be  performed  in  other  climates  ? 
2,  '      '      When  a  religion  adapted  to  the  climate  of  one 
country  clalhes  too  much  with  the  climate  of  ano- 
ther, it  cannot  be  there  eftablifhed ;    and  when- 
ever it  has  been  introduced,  it  has  been  afterwards 
difcarded.    It  feems  to  all  human  appearance,  as 
if  the  climate  had  prefcribed  the  bounds  of  the 
Chriftian  and  the  Mahometan  religions. 

It  follows  from  hence,  that  it  is  almofl:  always 
proper  for  a  religion  to  have  particular  dodtrines, 
and  a  general  worfhip.  In  laws  concerning  the 
pradice  of  religious  worftiip,  there  ought  to  be 
but  few  particulars :  for  inftance,  they  ihould 
command  mortification  in  general,  and  not  a  cer- 
tain kind  of  mortification.  Chriftianity  is  full  of 
good  fenfe :  abftinence  is  of  divine  inftitution ; 
but  a  particular  kind  of  abftinence  is  ordained  by 
human  authority,  and  therefore  may  be  changed. 
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BOOK      XXV. 

Qf  Laws  as  relative  to  the  RJtabliJhr 
ment  of  Religion  and  its  external 
Fdlity% 

C  H  A  P.    I. 

Of  religious  Sentiments. 

THE  pious  man  and  the  atheift  always  Book 
talk  of  religion ;  the  one  fpcaks  of  what  J^^^- 
be   loves,    and  the   other  of    what   heaad^*'* 

fears. 

CHAP.    II.  ' 

Of  the  Motives  of  Attachment  to  different  Re^ 

Kgions^ 

THE  different  religions  of  the  world  do  not 
give  to  thofe  who  profefs  them  equal  motives 
of  attachment  \  this  depends  greatly  on  the  man- 
ncF  in  which  they  agree  with  the  turn  of  thought 
and  perceptions  of  mankind. 

We  are  extremely  addidted  to  idolatry,  and  yet 
have  no  great  inclination  for  the  religion  of  ido- 
laters :  we  are  not  very  fond  of  fpiritual  ideajs, 
and  yet  are  moft  attached  to  thofe  religions  which 
teach  us  to  adore  a  fpiritual  being.  This  proceeds 
from  the  fatisfaftion  we  find  in  ourfelves  at  having 
been  fo  intelligent  as  to  chufe  a  religion,  which 
^aifes  the  deity  from  that  baftnefs  in  which  be 
M.  been  placed  by  others.     We  look  upon  idp- 

\       ^    .  Q  3  latrj? 
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Book  latKy  as  the  religion  of  an  ignorant  people ;    and 
^XV.    ^j^g  religion  which  has  a  fptritual  being  for  Its  obn 
*^'      jedt,  as  that  of  the  mod  enlightened  nations. 

When  with  i  doftrine  that  gives  us  the  idea  of 
a  fpiritual  fupreme  being,  we  can  ftill  join  thofe 
of  a  fenfible  jiaturc,  and  admit  thenri  into  our  wor- 
fhip,  we  contr^ft  a  greater  attachment  to  religion  \ 
becaufe  thofe  motives,  which  we  have  juft  men- 
tioned,  are  added  to  our  natural  inclination  for 
the  objedls  of  fenfe.     Thus  th*  Cathojics,  who 
have    more  of   this    kind  of   wofihip   than  the 
Proteftants,  are  more  attache^  to  their  religion, 
than  thd  Pi-oteilants  ^re  to  theirs^  and  more  zealous 
for  its  propagation. 
(•)St.Cy-     When  the  (')  people  of  Ephefus  were  informed 
ril's  l^c^-   ji^at  the  fathers  of  the  council  had  declared  they 
might  call  the  Virgin  Mary  the  Mother  of  G$dj  they 
were  tranfported  with  joy,  they  kifled  the  htad$  of 
the  bilhops,   they  embraced  thdir  knees,  and  the 
whole  city  refounded  with  acclamations. 

When  an  intelleftual  religion  fuperadds  a  choice 
made  by  the  deity,  and  a  preference  of  thofe  who  ' 
profefs  it  to  thofe  who  do  not,  this  greatly  attaches 
WS  to  religion.  The  Mahometans  would  not  be 
fuch  good  muflUlmen,  if  on  the  one  hand  there  were 
hot  idoldtrous  nations,  who  make  them  imagine 
themfelves  the  champions  of  the  unity  of  God  j  and 
<in  the  other  Chriftians,  to  make  them  believe  that 
they  are  the  obJe6|s  of  his  preference. 

A  religion  burthened  with  many  *  cei^monies, 

♦  This  docs  not  contradid  what  I  have  faid  in  the  M  chapter 
ef  the  preceding  book:    1  here  fpeak  of  the  motives  of  attach- 
ment to  religion>  ^tid  th^rc  of  the  means  of  rendering  it  more 
'      general. 

9ttache« 
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attaches  us  to  it  raore ftrongly  than  that  which  has   Book 
a  fewer  number.     We  have  an  extreme  propenfity  p^^^* 
to  things  in  which  wc  are  continually  employed  :      *^'  ** 
witnefs  the  obftinate  prejudices  of  the  *  Maho- 
metans, and  the   Jews ;    and  the  readinefs   with 
which  barbarous  and  favage  nations  change  their 
religion,  who,  as  they  are  employed  entirely  in 
hunting,  or  war,   have   but  few  religious   cere- 
monies. 

Men  are  extremely  inclined  to  the  paflions  of 
hope  and  fear ;  a  religion  therefore,  that  had  nei- 
ther a  heaven  nor  a  hell,  could  hardly  pleafe  them* 
This  is  proved  by  the  eafe  with  which  foreign  re- 
ligions have  been  eftablifhed  in  Japan,  and  the  zeal 
and  fondnefs  with  which  they  were  received  f . 

In  order  to  raile  an  attachnient  to  religion,  it 
is  necefiary  that  it  fhould  inculcate  pure  morals. 
Men  who  are  knaves  by  retail,  are  extnemely  ha- 
neft  in  the  grofs  :  they  love  morality.  And  were 
I  not  treating  of  fo  grave  a  fubjeft,'  I  Ihould 
fay,  that  this  appears  remarkably  evident  in  our 
theatres :  we  are  fure  of  pleafing  the  people-  by 
fentimcnts  avowed  by  morality  ;  we  are  fure  of 
ftocking  them  by  thofe  it  difapproves. 

When  external  worlhip  is  attended  with  great 
magnificence,  it  flatters  our  minds,  and  ftrongly 
attaches  us  to  religion.  The  riches  of  temples, 
and  thofe  of  the  clergy,  greatly  affed  us.     Thus, 

*  This  has  been  remarked  over  all  the  world.    See>  as  to  the 
Turks,  the  miffions  of  the  Levant;    the  Colleftion  of  Voyagea . 
that  contributed  to  the  eftablifhment  of  an  Eaft-India  company, 
vol.  3.  p.  201.  onthe  Moors  of  Batavia;  and  Father  Labat  on 
the  Mahometan  negroes,  &c. 

t  The  Chriftian  and  the  Indian  religions ;  thefe  have  a  hell 
and  a  paradife^  which  the  religion  of  ^intoi  has  not. 

O  4  even 
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Book  even  the  mifcry  of  the  people,  is  a  motWe  thM 
XXV.    renders  them  fond  of  a  religion,  which  has  fervccj 
^       as  a  pretext  to  thofe  who  were  the  cayfe  of  thciir 
mifery, 

CHAP,    ni, 

Of  Temfks. 

ALMOST  all  civilized  nations  dwell  v\ 
houfes  :  from  hence  naturally  arofe  the  idea 
of  building  a  houfe  for  God,  in  which  they  might 
adore  and  feek  him,  amidft  all  their  hopes  an4 
fears. 

And,  indeed,  nothing  is  more  comfortable  to 
mankind,  than  a  place  in  which  they  may  find  the 
deity  peculiarly  prefcnt,  and  where  they  may  af- 
iemble  together  to  confefs  their  weak^efs,  and  tell 
their  griefs. 

But  this  natural  idea  never  occi^rred  to  any  but 
fuch  as  cultivated  the  land ;  thofe  who  had  no  hoyfes 
for  themfelves^  were  nevej'  known  to  build  temples. 

This  was  the  qaufe  that  made  Jenghis-Khan  difr 
cover  fuch  a  prodigious  contempt  for  mofques;*, 
This  prince  f  examined  the  Mahometansi,  he  ap? 
proved  Of  all  their  dodlrines,  except  that  of  the 
neceflity  of  going  to  Mecca  :  he  could  not  coWt 
prehcnd  why  God  might  not  b^  everf  where  adored., 
As  the  Tartars  did  not  dwell  in  boyfcs,  they  could 
have  no  idea  of  temples. 

Thpfe  people  who  have  no  teipples,  haye  but  4 
fmall  attachment  to  their  own  religion.  This  is  th? 

*  Ente];iiig  (he  mofqae  of  Bpchara,  he  took  the  Koraip,  and 
threw  it  under  his  horfe's  feet.   Hift.  of  the  Tartars^  pag.  27^ 

t  l^i4»  pag-  342^. 

re^fcw 
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reafon  why  the  Tartars  have  in  all  times  givrcn  fo  Bocie 
great  a  toleration  *  v  why  the  barbarous  nations  ^^^^* 
who  conquered  the  Roman  empire,  did  not  hefi-      ^*  '* 
tate  a  moment  to  embrace  Chriftianity  5   why  the 
favages  of  America  have  k  little  fondnefa  for  their 
own  religion ;   why,   (ince  our  miflionaries  have 
built  churches  in  Paraguay,  the  natives  of  that 
country  arc  become  fo  zealous  for  ours. 

As  the  deity  is  the  refuge  of  the  unhappy,  and 
none  are  more  unhappy  than  criminals,  men  have 
been  naturally  led  to  think  temples  an  afylum  for 
thofe  wretches.  This  idea  appeared  dill  more  . 
natural  to  the  Greeks,  where  murderers,  chafed 
from  their  city  and  the  prefence  of  men,  feemed 
to  h^ve  no  houfes  but  the  temples,  nor  other  pro- 
te£tors  but  the  gods. 

At  firft  thefe  were  only  defigncd  for  involuntary 
homicides  j  but  when  the  'people  made  them  a 
fanduary  for  thofe  who  had  committed  great 
crimes,  they  fell  into  a  grofs  contradiftion.  If 
they  had  offended  men,  they  had  much  greater 
reafon  to  believe  they  had  offended  the  gods. 

Thefe  afylums  multiplied  in  Greece,  The  tern* 
pies,  fays  Tacitus  (^),  were  filled  with  infolvent  (»»)  Annal. 
debtor?^,  and  wjcked  flaves  ;  the  magiftrate  found  ^^*  *• 
it  difficult  to  exercife  his  office  j  the  people  pro«^ 
tefted  the  crimes  of  men  as  the  ceremonies  of  the 
gods ;  at  length  the  fenate  was  obliged  to  retrench 
a  great  number  of  them. 

The  laws  of  Mofes  were  perfedly  wife.  The 
man  who  involuntarily  killed  another,  was  inno- 

*  This  difpofition  of  mind  has  been  communicated  to  the  Ja- 
pancfe,  who,  as  h  may  be  eafily  proved,  derive  their  original  from 
jhq  Tartars.  '  , 

cent  % 
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B  a  o  K  cent ;  but  he  was  obliged  to  be  taken  away  from 
^J^^'    before  the  eyes  of  the  relations  of  the  deceafd : 
(ONumb.  Mofcs  therefore  appointed  an  afylum  (*^)  for  fach 
xsxv.       tjnfortunate   people.     The  perpetrators  of  great 
crimes  deferred  not  a^  place  of  fafcty,  and  they 
(<)  Ibid,   had  none  (^),  the  Jews  had  only  a  portable  taber- 
nacle, which  continually  changed  its  place  :  thi$ 
excluded  the  idea  of  a  fanAuary.     It  is  true,  that 
they  had  afterwards  a  temple ;   but  the  crimiiuls, 
who  would  rcfort  thither  from  ail  parts,  might 
difturb  the  divine  fervice.     If  perfons  who  had 
COitimitted  manflaughter,  had  been  driven  out  of 
the  country,  as  was  cuftom^ry  amongft  the  Greeks, 
they  had  reafon  to  fear  that  they  would  worfhip 
ftrange  gods.     All  thcfc  confiderations  made  them 
cftablifti  cities  of  fafety,  where  they  might  ftay  till 
the  death  of  the  high-pricft^ 

C  H  A  P.   IV. 

Of  the  Minijlirs  of  Religion^ 

nr^  H  E  firft  men,  fays  Porphyry,  facrificed  only 
•■*  vegetables.  In  a  worfhip  {o  fimple,  every 
one  might  be  prieft  in  his  own  family. 

The  natural  defire  of  pleafing  the  deity,  mul- 
tiplied ceremonies*  From  hence  it  followed,  that 
men  employed  in  agriculture  became  incapable  of 
obferving  them  all,  and  of  filling  up  the  number. 

Particular  places  were  confecrated  to  the  gods  •, 
it  then  became  neceflary  that  they  Ihould  have  mi- 
nifters  to  take  care  of  them  ;  in  the  fame  manner 
as  every  citizen  took  care  of  his  houfe  and  do- 
jneftic  affairs.  Hence  the  people  who  have  no 
priefts,    are    commonly    barbarians ;     fuch  were 

formerly 
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formerly  the  Fedalians (^.),  and  Aicb  are  ftilt  the  Book 
Wolgufty  •.  J^XV. 

Men  confccratcd  to  the  deity  OVght  to  be  ho- re)  fjiiug 
nduredy  efpecially  amongft  people  who  have  formed  ^^'^^^'^ 
?in  idea  of  a  pcrfonal  purity  neceflary  to  approach  ^*^*  '^  ' 
the  places  npioft  agreeable  to  the  gods,  and.  for  the 
perfarmance  of  particular  ceremonies. 

The  worlhip  of  the  gods  requiring  a  continual 
application,  mofl  nations  were  led  to  confider  the 
clergy  as  a  feparate  body.  Thus,  amongft  the 
Egyptians,  the  Jews,  and  the  Pcrfians  (^),  theymwr^ 
confccrated  to  the  deity  certain  families  who  per-  Hydc^ 
formed  apd  perpetuated  the  fervice.^  There  have 
been  even  religions,  which  have  not  only  eftranged 
ccclefiaftics  from  bufinefs,  but  have  alfo  taken  away 
the  embarraftrients  of  a  family ;  and  this  is  the 
practice  of  the  principal  branch  of  Chriftianity; 

I  (hall  not  here  treat  of  the  confequences  of  the 
law  of  celibacy  :  it  is  evident,  that  it  may  be- 
come hurtful,  in  proportion  as  the  body  of  the  cler- 
gy may  be  too  numerous  \  and,  in  confequence 
of  this,  tfaait  of  the  laity  too  imaii. 

By  the  nature  of  the  human  underftanding,  we 
love  in  religion  every  thing  which  carries  the  idea 
of  difficulty  ;  as  in  point  of  morality  we  have  a 
fpcculative  fondtiefs  for  every  thing  which  bears 
the  charafter  of  fcverity.  Celibacy  has  been  moft 
agreeable  to  thofc  nations  to  whom  it  feemed  leaft 
adapted,  and  with  whom  it  might  be  attended 
with  the  moft  fatal  confequences.  In  the  fouthern 
countries  of  Europe,  where,  by  the  nature  of  the 
climate,  the  law  of  celibacy  is  more  difficult  to 

*  A  people  of  Siberiia.    See  the  account  given  by  Mr.  Everard 
Xfira$u^Id€s^  in  the  C(>ile9ioD  of  Travels  to  the  North,  voK  8. 

obferve. 
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Book  obferve,  it  has  been  retained ;  in  thofe  of  the  north, 
XXV.  ^here  the  paffions  are  lefs  lively,  it  has  been  ba- 
^^'^*  nilhed.  Further,  ia  countries  where  there  arc 
but  few  inhabitants,  it  has  been  admitted;  in 
thofe  that  are  vaftly  populous,  it  has  been  rc- 
jcfted.  It  is  obvious,  that  thefe  refledions  re- 
late only  to  the  too  great  extenfion  of  celibacy, 
^pd  not  tQ  celibacy  itfelf. 

C  H  A  P.    V. 

Of  the  Bounds  which  the  Laws  ought  to  prefcrihe 

to  the  Riches  of  the  Clergy. 

AS  particular  families  may  be  ektinA,  theip 
wealth  cannot  be  a  perpetual  inheritance* 
The  clergy  is  a  family  which  cannot  be  eztinft; 
wealth  is  therefore  fixed  to  it  fo^  ever,  and  can- 
not go  out  of  it. 

P^rticinlar  families  may  increafe,  it  is.neceflEiry 
then  that  their  wealth  (hould  alfo  increafe.  The 
clergy  is  a  family  whjch  ought  not  to  increafe; 
their  wealth  ought  then  to  be  limited. 

We  have  retained  the  regulations  of  the  Lcviti- 
cal.  laws  as  to  the  potleffions  of  the  clergy,  except 
thofe  relating  to  the  bounds  of  thefe  pofleffions : 
indeed,  asmongft  us  we  muft  ever  be  ignorant  of 
the  limit,  beyond  which  any  religious  community 
can  no  longer  be  permitted  to  acquire. 

Thefe  endlefs  acquifitions  appear  to.  the  people 
fo  unreafonable,  that  he  who  fliould  fpeak  in  their 
defence,  would  be  regarded  as  ari  idiot. 

The  civil  laws  find  fometimes  many  difficuldts 
in  altering  eftablifhed  abufes  \  becaufe  they  are 
^onneftcd  with  things  worthy  of  refpeft;  in  tl)is 

cafe 
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cafe  an  indireft  proceeding  would  be'  a  greater  B  o  o  c 
proof  of  the  wifdom  of  the  legiflator,  than  ano-  q^^^' 
thcr  which  ftruck  dircdlly  ac  the  thing  icfelf,  In- 
ftead  of  prohibiting  the  acquifitions  of  the  clergy, 
we  (hould  feek  to  give  them  a  diftafte  for  them ; 
to  leave  them  the  right,  and  to  take  away  the 
deed. 

In  fome  countries  of  Europe,  a  refpeft  for  the 
privileges  of  the  nobility  has  eftablifhed  in  their 
favour  a  right  of  indemnity  over  immoveable  goods 
acquired  in  mortmain.  The  interefl:  of  the  prince 
has  in  the  fame  cafe  made  him  exaA  a  right  of 
amortization.  In  Caftile,  where  no  fach  right 
prevails,  the  clergy  have  feized  upon  every  thing. 
In  Arragon,  where  there  is  fome  right  of  amortize* 
tion,  they  have  obtained  lefs :  in  France,  where 
this  right  and  <that  of  inclemhity  are  eftablifhed, 
they  have  acquired  lefs  ftill  ^  and  it  may  be  faid, 
that  the  profperity  of  this  kingdom  is  in  a  great 
meafure  owing  to  the  cxercife  of  thefe  two  rights. 
If  poffible  then,  increafe  thefe  rights,  and  put  a 
ftop  to  the  mortmain. 

Render  the  ancient  and  neceffary  patrimony  of 
the  clergy  facred  and  inviolable  ;  let  it  be  fixt  and 
eternal  like  that  body  itfclf :' but  let  new  inheri- 
tances be  out  of  their  power. 

Permit  them  to  break  the  ruie,  when  the  rule  is 
become  an  abufe;  fuffer  the  abufe,  when  it  enters 
into  the  rule. 

They  ftill  remember  at  Rome  a  certain  memo* 
rial  font  thither  on  fome  difputes  with  the  clergy, 
in  which  was  this  maxim  :  ''  Ti>e  clergy  ought  to 
*'  contribute  to  the  expences  of  tht  ftattj  let  the  Old 
"  Teftam^  foy  what  it  mll*\     They  concluded 

from 


B  d  d  k  Froih  this  pa0age,  that  the  author  of  thU  memo- 
ch  ^^6  ^^  ^^  better  Vcrfed  in  the  language  of  the  tax- 
and  7*.  '  gatherers^  than  in  diat  of  religion. 

CHAP.    VJ. 

Of  Monkeries. 

TJEI E  lea^  degree  of  common  fenfe  vill  let 
us  fee,  that  bodies  4e6gned  for  a  perpetual 
.  continuance  (hoUld  hot  be  allowed  to  fell  their 
funds  for  life/  nor  to  borrow  for  life ;  unle&  we 
want  them  to  be  heirs  to  all  thde  who  have  no 
relations^  and  to  thofe  who  do  not  chufe  to  ha7<! 
any.  Thefe  men  play  againft  the  people^  but 
they  hold  die  bank  th^nfelves. 

CHAP.     VIL 

m 

Of  the  Luxury  of  Superftttirm. 

«  cj^UOSE  are  guilty  of  imfiety  towards  tbi 
(«)  Of  **  -*■  godsy  fays  Plato (^)i  who  deny  tbeir  exigences 
J;f^'»_  **  or  wboy  while  they  believe  iV,  maintain  thai  tbej 
*'  do  not  interfere  with  what  is  done  bel(irw\  or^  in 
**  fine^  who  think  that  they  can  eafily  appeafe  them  bj 
**  facrifices:  three  opinions  equally  pernicious.^*  Plato 
has  here  faid  all  that  the  cleareCi  light  of  nature 
has  ever  been  able  to  fay,  in  point  of  religion. 

The  magnificence  of  external  worihip  has  i 
principal  connexion  with  the  cdnftitution  of.  the 
ftate.  In  good  republics,  they  haVe  curbed  not 
only  the  luxury  of  vanity,  but  even  that  of  fu- 
perfiition.  They  have  introduced  frugal  laws  into 
feligion.  Of  this  number  arc  many  of  the  laws 
^f  Solon,  many  of  thofe  of  Plato  on  funerals, 
2  '  adopted 
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idopted  by  Cicero  -,  and,  in  fine,  fomc  of  the  hw$  Bxi  o  « 
of  Numa,  *  on  facri&ces.  '  XXV. 

Birds,  fays  Cicero,  and  paintings  begun  zxid  fi.^'^V-*-* 
nifhcd  in  a  day,  are  gifts  the  moft  divine.     We 
offer  common  things,  fays  a  Spartan,  that  we  -ms^y 
always  have  it  in  x>ur  power  to  honour  the  gods. 

The  defire  of  man  to  p»y  .his  worihip  to  the 
deity,   is  very  different  from  tht  magnificence  q£ 
this  worfhip.   Let  us  not  offer  our  treafures  to  him^ 
if  we  are  not  proud  of  fhcwing  that  we  cftecm  wJuiE      ' 
he  would  have  us  defpife.          s  ^ 

"  fFhai  mufi  th  ^ods  think  of  the  gifts  of  ike  im- 
^^  pous^  faid  the  admirable  Plato,  whin  a  g$od  man 
"  would  blufb  to  nceivi  frcfents  frotHya  villain?** 

Religion  ought  not,  under  the  pretence  of  ^ifcs^ 
to  draw  from  the  people,  what  the  neceflities  of  the 
ftatc  have  left  them ;  but,  as  Plato  (^),  fays,  "  ^be  (*)  Od 
"  cbafii  and  the  pious  ought  to' offer  gifts ^  which  re-  ^^^ 
*'  fmble  themfehesJ** 

Nor  is  it  proper  for  religion  Co  encourage  ex- 
penfivc  funerals.  What  is  there  more  natural, 
than  to  take  away  the  difference  of  fortune  in  a 
circumftancc,  and  in  the  very  moment,  which 
equals  all  fortunes  i 

CHAP.    Via 

Of  the  Pontificate, 

\5trHEN  religion  has  many  minifters,  it  is 
^  ^  natural  for  them  to  have  a  chief,  and  for 
a  fovereign  pontif  to  be  eflabliflied.  In  w>- 
narchies,  where  the  feveral  orders  of  the  flate  can* 
not  be  kept  too  diftinct,   and  where  all  powers 

*  Ro^m  vino  m  rt/fergito.    Law  ^f  Uie  twelve  Tables. 

OiighC 
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Book  ought  nOt  to  be  lodged  in  the  fame  perfoh  i   il  1) 

Chf^^s  P^^P^'  ^^^^  ^^^  pontificate  be  diftindt  frbm  thi 
*^*  *  empire.  The  fame  necefllty  is  not  to  be  met 
with  in  a  defpotic  government,  the  nature  of 
which  is  to  unite  all  the  different  powers  in  tht 
fame  perfon.  But  in  this  cafe  it  may  happen,  that 
the  prince  may  regard  religion  as  he  does  the  laws 
themfelves,  as  dependent  on  his  own  will.  To  pre- 
vent this  inconveniency,  thete  ought  to  he  mo- 
ftuments  of  religion,  for  inftanc^,  faCred  books, 
which  fix  and  eftabliih  it.  The  king  of  Perfm  Is 
the  chief  of  the  rejigion  i  but  this  religion  is  re- 
gulated by  the  Koran.  The  emperor  of  China 
is  the  fovereign  pontif ;  but  there  are  boob  in 
the  hands  of  every  body,  to  which  he  himfelf 
muft  conform.  In  vain  a  certain  emperor  at*- 
tempted  to  aboliifa  them  j  they  triumphed  ovef 
tyranny. 

CHAP.    IX. 

Of  Taleration  in  point  of  Religion^ 

XXT'E  Are  here  politicians,  and  not  divines :  but 
^  ^     the  divines  themfelves  muft  allow,  that  thcit 
is  a  great  difference   between  tolerating  and  ap- 
proving a  religion. 

When  the  legiflator  has  believed  it  a  duty  to  per- 
mit the  exercife  of  many  reJigions,  ic  is  ncceffary 
that  he  Ihould  inforce  alfo  a  toleration  amorigft  thcle 
religions  themfelves.  It  is  a  principle  that  every  re- 
ligion which  is  perfecuted,  becomes  itfelfperfecuting: 
for  as  foon  as  by  fome  accidental  turn  it  arifes  from 
perfecution,  it  attacks  the  religion  which  perfecurtd 
it :   not  as  a  religion,  but  as  a  tyranny* 

It 
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jtt  is  neceflary  then  that  the  laws  require  from  Book 
the  feveral  religions,  not  only  that  they  fhall-  not^^^* 
embroil  the  ftate,  but  that  they  Ihall  not  raife  dlf-  ^nd^jV,^* 
turbances  amongft  themfelres.     A  citizen  docs  not 
fulfil  ,the  laws,  by  not  difturbing  the  government  j 
it  is  requifire  that  he  ihould  not  trouble  any  citi* 
un  whomfoeven 

C  H  A  P.    X. 

The  fame  SubjeSi  continue^. 

As  there  are  fcarce  any  but  perfecuting  rclU 
^^  gions  that  have  an  extraordinary  zeal  foi" 
being  eftablifhed  in  other  places  (becaufe  a  reli- 
gion that  can  tolerate  others,  feldom  thinks  of  its 
own  propagation) ;  it  mu(t  therefore  be  a  very 
good  civil  law,  when  the  ftate  is  already  fatisfied 
with  the  eftablifhed  religion,  not  to  fuflfer  the 
eftablilhment  of  another*. 

This  is  then  a  fundamental  principle  of  the  pd* 
litical  laws  in  regard  to  religion  ;  That  when  the 
ftate  is  at  liberty  to  receive  or  to  rejeft  a  new  re* 
iigion,  it  ought  to  be  rejefted  5  when  it  is  recciV* 
ed,  it  ought  to  be  tolerated, 

CHAP.    Xt. 

Of  changing  a  Religion. 

\  Prince  who  undertakes  to  deftroy  of  to  change 
•*■  ^  the  eft:abli(hed  religion  of  his  kingdom,  muft: 
greatly  expofe  hifnfelf.     If  his  government  is  de- 

•  I  do  not  mean  to  fpcak  in  this  chapter  of  the  Chriftian  re- 
ligion ;  for,  as  I  have  dfevvhere  obfervcd,  the  Chriftian  religion 
is  our  chief  blefli»T^.  See  the  end  of  the  preceding  chapter 
and  the  defence  of  the  Spirit  of  Laws,  part  2. 

Voi.   n.  P  fpOtlC, 
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B  o  0  c  fpotic,  he  runs  a  much  greater  rilk  of  feeing  k  re« 
XXV.  volution  arifc  from  fuch  a  proceeding,  than  from 
*^" ' ' '  any  tyranny  vhatfoever,  and  a  revolution  is  not 
an  u^ommon  thing  in  fuch  ftates.  The  reafon  of 
this  is,  becaufe  a  ftate  cannot  change  its  religion, 
xnanners  and  cuftoms,  in  an  inftant,  and  with  the  ' 
fame  rapidity  as  the  prince  publilhes  the  ordinance 
which  eftablilhes  a  new  religion. 

Befides,  the  ancient  religion  is  conne&ed  with 
the  conftitution  of  the  kingdom,  and  the  new  one 
is. not;  the  former  agrees  with  the  climate,  and 
'  very  often  the  new  one  is  oppofite  to  it.  More- 
over, the  citizens  become  difgufted  widi  their 
laws,  and  look  upon  the  government  already 
eftablifhed  with  contempt;  they  conceive  a  jea- 
loufy  againlt  the  two  religions,  inllead  of  a  firm 
belief  in  one ;  in  a  word,  thefe  innovations  give 
to  the  (late,  at  leaft  for  fome  time,  both  bad  ci- 
tizens and  bad  believers. 

C  H  A  P.    XIL 

Of  penal  Laws. 

T>ENAL  laws  ought  to  be  avoided,  in  rc- 
•»•  fpeft  to  religion:  they  imprint  fear,  it  is 
true ;  but  as  religion  has  alfo  penal  laws  which 
infpire  the  fame  paffion,  the  one  is  effaced  by  the 
other.;  and  between  thefe  two  different  kinds  of 
fear,  the  mind  becomes  hardened. 

The  threatenings  of  religion  are  fo  terrible,  and 
its  promifes  fo  great,  that  when  they  aftuate  the 
mind,  whatever  efforts  the  magiftrate  may  ufc  to 
oblige  us  to  renounce  it,  he  fecms  to  leave  us  no- 
thing when  he  deprives  us  of  the  exercife  of  our 

religion, 
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ttligion,  and  to  bereave  us  of  nothing,  lyheit  \^£  Book 
are  allowed  to  profefs  it,  rh^^^' 

It  is  not  therefore  by  filling  the  foul  with  the  *^*  '^ 
idea  of,  thiis  great  objedt,  by  haftening  her  ap- 
proach to  that  critical  moment  in  which  it  ought 
to  be  of  the  higheft  importance^  that  religion  can 
be  moft  fuccefsfuUy  attacked  :  a  mote  certain 
way  lis  to  tettipt  her  by  favours,  by  the  conve- 
niencies  of  life^  by  hopes  of  fortune  |  not  by  that 
which  revives,  but  by  that  which  extinguifhes  the 
fcnfe  of  her  duty  ;  not  by  that  which  Ihocks  her, 
but  by  that  which  throws  her  into  indifierence^ 
at  the  time  when  other  paSions  adtuate  the  mind^ 
itnd  thofe  which  religion  infpires  are  huihed  into 
filence.  A  general  rule  in  changing  a  religion ) 
the  invitations  fliQuId  be  much  ftronger  than  the 
penalties. 

The  temper  of  the  human  mind  has  appeared 
even  in  the  nature  of  punifhments.     If  we  take 
a  furvey  of  the  perfecutions  in  Japan  (')^  we  fhall(T|n*|>« 
find  that  they  were  more  (hocked  at  cruel  -tor-Q^y^J^* 
meats  than  at  long  fuffcrings,  which  rather  weary  ges  that 
than  affright,  which  are  the  more  difficult  to  fur- ^^'''^^^°*- 

^  ed  to  the 

mount,  from  their  appearing  lefs  difficult.  ertablifli- 

In  a  word,,  hiftory  fufficiently  informs  us,  that"*^"^  «^^ 
penal  laws  haVe  never  had  any  other  cffeit  but  j^^jj^ 

to  deftroy.  company, 

vol.  5. 

CHAP.    XIII. 

A  moft  humble  Remonflrance  to  the  Inquifitors  of 

Spain  and  Portugal. 

AJewefs  of  ten  years  of  age,  who  was  burnt  at 
Lilbon  at  the  laft  Auto-de-fe^  gave  occafion 

P  2  to 
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Book  to  the  following  little  piece  ;    the  mod  idle,   I 
XXV.    believe,  that  ever  was  wrote.     When  we  attempt 
^*'^*to  prove  things  fo  evident,  we  are  fure  rtever  to 
convince. 

The  author  declares,    that  though  a  Jew,  he 

I    has  a  refpe£t  for  the  Chriftian  religion  ;  and  that 

he  fhould  be  gkd  to  take  away  from  the  princes 

•   who  are  not  Chriftians,  a  plaufiblc  pretence  for 

perfecuting  this  religion. 

You  complain,  fays  he  to  the  inquifitors,  that 
the  emperor  of  Japan  caufed  all  the  Chriftians 
in  his  dominions  to  be  burnt  by  a  flow  Ere. 
But  he  will  anfwer,  we  treat  you  who  do  not 
believe  like  us,  as  you  yourfelves  treat  thofe 
who  do  not  believe  like  you :  you  can  only 
complain  of  your  weaknefs,  which  has  hindered 
*^  you  from  exterminating  us,  and  which  has 
enabled  us  to  exterminate  you. 
**  But  it.muft  be  confeflcd,  that  you  are  much 
more  cruel  than  this  emperor.  You  put  us  to 
death,  who  believe  only  what  you  believe,  bc- 
caufe  we  do  not  believe  all  that  you  believe. 
We  follow  a  religion,  which  you  yourfelves 
know  to  have  been  formerly  dear  to  God.  Wc 
think  that  God  loves  it  dill,  and  you  think 
that  he  loves  it  no  more :  and  becaufe  you 
judge  thus,  you  make  thofe  fuffer  by  fword 
and  fire,  who  hold  an  error  fo  pardonable  as 
to  believe,  that  God  *  ftill  loves,  what  he  once 
"  loved. 

*  The  fource  of  the  blindnefs  of  the  Jews  is,  their  not  per- 
ceiving that  the  ceconomy  of  the  gofpel  is  in  the  order  of  the 
decrees  of  God  ;  and  that  it  is  in  this  light  a  confcqaence  of 
his  immutabih'ty. 

"If 
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"  If  you  are  cruel  to  us,  you  arc  much  more  fo  Book 
"  to  our  children  5  you  caufc  them  to  be  burnt,  J^^^\ 
"  becaufe  they  follow  the  infpiratiOns  given  them     ^P'  *^* 
"  by  thofe  whom  the  law  of  nature,  and  the  laws 
^'  of  all  nations,  teach  them  to  regard  as  Gods. 

•*  You  deprive  yourfclvcs  of  the  advantage  you 
"  have  over  the  Mahometans,  with  refpeft  to  the 
^^  manner  in  which  their  religion  was  cftabliflied. 
"  When  they  boaft  of  the  number  of  their  be- 
"  lievers,  you  tell  them  that  they  have  obtained 
*'  them  by  violence,  and  that  they  have  extended 
**  their  religion  by  the  fword :  why  then  do  you 
"  eftablifli  yours  by  fire  ? 
"  When  you  would  bring  us  over  to  you,  we 
objcft  a  fource  from  which  you  glory  to  de- 
fcend.  You  reply  to*  us,  that  though  your 
religion  is  new,  it  is  divine ;  and  you  prove  it 
"  from  its  growing  amidft  the  perfccutions  of  Pa- 
**  gtns,  and  when  watered  by  the  blood  of  your 
*'  martyrs :  but  at  prefent  you  play  the  part  of 
"  the  Dioclefians,  and  make  us  take  yours. 

"  We  conjure  you,  not  by  the  mighty  God 
*'  whom  both  you  and  we  ferve,  but  by  that 
Chrift  who,  you  tell  us,  took  upon  him  a  hu- 
man form,  to  propofe  himfelf  for  an  example 
"  for  you  to  follow  -,  we  conjure  you  to  behave 
to  us,  as  he  himfelf  would  behave  was  he  upon 
earth*  You  would  have  us  be  Chriftians,  and 
*'  you  will  not  be  fo  yourfclvcs. 

"  But  if  you  will  not  be  Chriftians,  be  at  leaft 
^^  men  :  treat  us  as  you  would,  if  having  only 
**  the  weak  light  of  juftice  which  nature  beftows, 
*'  you  had  not  a  religion  to  condudt,  arid  a  revela- 
**  tion  ta  enlighten  you. 

p  3       .    *'  If 
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Book       <Mf  htaven  hsis  had  fo  great  a  love  for  ytvti 

J^^'    **  as  to  make  you  fee  the  trmh^  you  have  rccdv- 

^*      *^  cd  a  fingular  fav6ur  :  but  is  it  for  children,  ^ho 

^'  have  received  the  inheritance  of  their  father,  to 

^'  hate  thofe  who  have  not  f 

^*  If  you  have  this  truth,  hide  it  not  frcm  us,  by 
.  ^^  the  manner  in  which  you  propofe  it.  The  cha- 
^*  raftdriftic.of  truth  is  its. triumph  over  hcartt 
^^  and  miiids,  and  not  thgt  impotency  which  you 
^'  confefs,  when  you  would  force  us  to  rccdrt  H 
^'  by  tortures. 

^'  If  you  weire  wife,  you  would  not  put  us  to 
^^  de^th  for  no  other  reafon,  but  becaufe  we  are 
**  unwilling  to  deceive  yoq.  If  your  Chrift  is  the 
**  fon  of  God^  we  hope  he  will  reward  us  for 
^^  being  fo  unwilling  to  profane  his  myfteries ;  and 
^*  we  believe,  that  the  God  whom  bqth  you  and 
^'  we  ferve,  will  not  punilh  us  for  having  fuffered 
**  death  for  a  religion  which  he  formerly  gave  us, 
^^  only  becaufe  w^  believe  chat  he  ftill  continu.e$ 
•^  to  give  it. 

**  You  live  in  an  age  in  which  the  light  of  na- 
^^ture  fbines  mor^e  bright  than  it  has  ever  done; 
"  in  which  i^ilofophy  has  enlightened  human  un- 
*^  derft^ndings;  in  which  the  morality  of  pur 
^*  gof^el  has  been  more  known ;  in  which  the 
*'  refprfdkive  rights  of  mankind,  with  regard  to 
^'  each  other,  ahd  the  empire  whk:h  one  conr 
^*  fcience  has  over  another,  are  bcft  underflood, 
^'  If  you  do  not  therefore  fhake  off  your  ancient 
*'  prejudices,  which,  whilft  unregarded,  mingle 
^*  with  your  pafl^ons,  it  muft  he  confeflfed,  that 
**  you  are  incorrigible,  incapable  of  any  degree 
^^  of  light,   Of .  inftru(£^ion  ^   an4  a  ni^tion  muft 


cc 
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be  very  unhappy  th^t  gives  aythority  tQ  fuch  B  o  9  k 
"men.  J^XV- 

"  Woyld  you  h^v^  w  frankly  tell  you  our     ^P'*** 
"  thougjil?  ?  You  confidcr  us  rather  as  your  cncr 
"  mics,  than  as  the  enemies  of  yoyjf  religion  :.  for 
"  if  you  loved  your  religion*  you  would  not  fuffer 
**  it  to  be  corrupted  by  luch  grofs  ignorance, 

"  It  is  neceffary  that  we  ffiould  advertife  ypu  of 
"  one  thing,  that  is,  if  any  one  in  times  to  come 
^'  ihall  dare  to  ai&rt,  that  in  the  age  in  which  we 
"  live,  the  people  of  Europe  were  civilised,  you 
"  will  be  cited  to  prove  that  they  were  barbarians  ; 
'^  aiid  th^  idea  they  will  h^ve  of  y&u,  will  be  fuch 
^^  ^s  will  dilbonour  your  age»  and  fpread  hatred 
"  over  all  your  cotemporarics/* 


CHAP.     XIV. 

JfHy  the  CbriJIian  ReJiffon  is  Jo  odious  in  Jupan* 

\\T E  have  already  mentioned  (^)  the  perverfc {^)  Book 
^  ^  tempef  of  the  people  of  Japan.  The  ma-  4-  ^^^P* 
giftratcs  confidered  the  firmnefs  which  Chriftianity 
iofpirjes,  when  they  attempted  to  make  the  people 
renounce  their  faith,  as  in  itfelf  moft  dangerous  : 
they  fapcied  that  it  increafed  their  obftinacy.  The 
law  of  Japan  punifhes  feverely  the  leaft  difobcdi- 
cnce.  The  people  were  prdered  to  renounce  the 
Cbriftian  religion  :  they  did  not  renounce  it ;  this 
was  difobedience :  the  magiflrates  punUhed  this 
crime  ^  and  the  continuance  in  difobedience  feemed 
to  delerve  another  puniibment. 

Puniihmenis  amongfl:  the  Japanefe  are  confider- 
ed as  the  revenge  of  an  infult  done  to  the  prince* 
The  fongs  of  triumph  fung  b^  our  martyrs  appear- 

P  4  ed 
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B  o  p  K  ed  as  an  outrage  againfthim  ;  the  title  of  martyr 
Ch  I  c  P^o'^ol^^^  ^^^  magiftrates  ;  in  their  opinion  it  fig- 
nified  rebel :  they  did  all  in  their  power  to  prevent 
their  obtaining  it.  Then  it  was  that'  their  minds 
were  exafperated,  and  a  horrid  ftruggle  was  feen 
between  the  tribunals  that  condemned,  and  the 
jKcufed  who  fuffcred  i  between  the  civil  laws,  an4 
thofe  of  religion. 


C  H  A  P.    XV. 

Of  the  PrQptfgation  of  Religion. 


A 


L  L  the  people  of  the  eaft,  except  the  Maho-* 
metans,  believe  all  religions  in  themfelves  in-^ 
different.     They  fear  the  eftablifhment  of  another 
religion,  no  otherwife  than  as  a  change  in  govern- 
ment.    Amongft  the   Japanefe,   where,  there 'are 
fnapy.ft^tfi,   and  wher«  the  ftate  has  had  for  fo 
(0  Sep      long  a  tiipe  ap  ecclcfiaftic  fuperior,  they  C)  never 
Kcmpfer.  jifpute  pn  religion.     It  is  the  fame  with  the  people 
btis  Me-  Pf  Si^m  («),     The  Calmucks  (*»)  do  more,  they 
moirs.       make   it  a  point  of  confcience  to  tolerate  every 
(»)Hiftory  fpecies  of  religion  :    at  Calicut  (*)  it  is  a  maxim  of 
Tartars     ^^  ^^tty  that  every  religion  is  good, 
part  5.  But  it  (loes  not  follow  from  henc^e,  that  a  re- 

(«)Pirard'^  jjgi(^n  brought  from  a  far  diftant  country,  and 
pbap.^27.  9"ite  different  In  climate,  laws,  manners  and  cuf- 
toms,  vi\\\  have  all  the  fuccefs  to  which  its  holi- 
nefs  niight  entitle  it.  This  is  more  particularly 
true  in  great  defpotic  empires :  here  ftrangcrs  are 
tolerated  at  /irft,  becaufe  there  is  no  attention 
given  to  what  does  not  feem  to  ftrike  at  the  autho- 
rity of  the  prince.  As  they  are  extremely  igno- 
rant, an  European  may  render  hix?ifelf  agreeabki 

"    '  by 
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by  the  knowledge  he  communiiSates :  thU  is  very  Book 
Tell  in  the  beginning.     But  as  foon  as  he  has  any    ^iXV. 
fticcefs,  when  difputes  arife,  and  when  mea  who      ^'  '^* 
have  fome  intereft  become   informed  of  it  t   as 
their'  empire,  by  its  very  nature,  above  all  things 
lequires  tranquillity,  and  as  the  leaft  difturbance 
msy  overturn  it,  duy  profcribe  ttie  new  religiu) 
and  thofe  who  preach  it:  difputes  between  the 
preachers  breaking  out,  they  begin  to  entotdn  a 
diftafte  for  a  religion  on  which  even  thole  who 
propofc  it  are  not  agreed. 


BOOK 
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^      •      B  b  OK     XXVI. 

Of  LtriBs  tis  relative  to  the  Order  of 
Hhings  on  wbkb  tbey  determine. 

C  H  A  P.     I. 

Idea  if  tUs  Bfek. 

Book  "^    KT  E  N  are  governed  by  levcral  kinds  of 

C^y I.    I\/ 1    ^*^*  •  ^^  *^^  ^^  ^^  nature ;  by  the  di- 
*  *  «^  ~  •*•  vine  law,  which  is  that  of  religion ;  by 

ecclefiaftical,  otherwife  called  canon  law,  which  is 
that  of  religious  polity ;  by  the  law  of  oationsy 
which  may  be  confidered  as  the  civil  law  of  the 
whole,  globe,  in  which  fenfe  every  nation  is  a 
citizen ;  by  the  general  political  law,  which  re- 
Utes  to  th;it  Kun>an  wifilom  from  whence  all  fo« 
tieties  derive  their  <M:igin ;  by  the  particular  poli- 
tical law,  the  cbje<9:  of  which  is  each  fociety  ;  by 
the  law  of  conquefl:  founded  on  this,  that  one 
nation  has  been  willing  and  able,  or  has  had  a 
right  to  offer  violence  to  another;  by  the  civil 
law  of-  every  fociety,  by  which  a  citizen  may  de- 
fend his  poflefllons  and  his  life,  againft  the  at- 
tacks of  any  other  citizen ;  in  fine,  by  domeftic 
law,  which  proceeds  from  a  fociety's  being  divided 
into  feveral  families,  all  which  have  need  of  a  par- 
ticular government. 

There  are  therefore  different  orders  of  laws,  and 
the  fublimity  of  human  reafon  confifts  in  perfe&ly 
knowing  to  which  of  thefe  orders  the  thingsi  that.are 

to 
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to  be  determined  ought  to  haris  a  principal  feW  Boos 
tion,  and  not  to  throw  into  coafofion  thofe  prin*  ^^^ 
cipics  which  fliould  govecii  mankind. 

CH  AR    H- 

Of  Laws  divifii  and  bumani    ^ 


WE  ought  not  to  decidr  by  divine  laws,  what 
'fliould  be  decided  by  human^  laws ;  nor  de* 
termine  by  human,  what  flmild  be  dctennined  by 
divine  iaws. 

There  two  fores  of  laws  difiJar  in  their  original^ 
in  their  objed,  and  in  their  nature. 

It  is  uiiiv«r&lly  acknowledged^  that  human  laws 
;ire  in  their  own  nature  different  from  thole  of  re* 
ligion ;  this  is  an  importwt  principle :  but  thin 
principle  14  itfelf  f<H)je£t  t^  Others,  which  muft 
be  enquired  after. 

1.  It  is  in  the  nature  of  human  laws  to  be  fob- 
jed  to  all  the  accidents  which  can  happm,  and  to 
vary  in  proportion  as^  the  will  of  man  changes : 
on  the  contrary,  by  the  nature  of  the  laws  of  re* 
iiglon^  they  are  never  to  vary.  Human  laws  ap« 
point  for  fome  good ;  thofe  of  religion  for  the 
beft  :  good  may  have  ^  another  objeft,  becaufe 
there  ane  many  kinds  of  good :  but  the  beft  is  but 
one,  it  cannot  therefore  charige.  We  may  akcr  laws, 
becaufe  they  are  reputed  no  mofe  than  good ;  but 
the  infticucions  of  religion  are  always  fuppofed  to. 
be  the  beft. 

2.  There  are  kingdoms,  in  which  the  laws  are  of 
no  value,  as  they  depend  only  on  the  capricious  and 
fickle  humour  of  the  fovereign.  If  in  thefe  king- 
doms the  law$  of  religion  were  of  the  fame  nature 

z  as 
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B  ot)  K  as  the  human  inftitotions,  the  laws  oF  religion  too 
X'^VI.  ^ould  be  of  no  value.    It  is  however  necefiary  to 
^^'  ^'  the  fociecy,  that  it  (hould  have  fomething  fixed } 
and'it  is  religion  that  has  this  ftability. 

3.  The  influence  of  religion  proceeds  from  its 
being  believed  i  that  of  huQ;»an  laws,  from  their 
being  feared.  Antiquity  tuits  with  religion,  be- 
caufe  we  have  frequently  a  firmer  belief  of  tliiogs, 
in  proportion  to  their  diftaoee ;  for  we  have  no 
ideas  annexed  to  them  drawn  from  thofe  times, 
which  can  contradifk  them.  Human  laws,  on 
ihe  contrary,  receive  advantage  from  Aeir  novelty, 
which  implies  the  ai^ual  and  particular  acteocioa 
jof  the  legiCiator  to  put  them  in  eicecutian, 

CHAR    III. 

-  Of  ciwl  Laws  contrary  to  the  Law  of  Nat  tire. 

(•)Lib.9.TF  aflave,  fays  Plato  (^),  defends  himfcif,  and 
on  Laws.  X  \^\\y  ^  freeman,  he  ought  to  be  treated  as  a 
parricide.  This  is  a  civil  law  which  punifhes  feif- 
ilefence,  though  diftated  by  nature. 
.  The  law  of  Henry  VIII.  which  condemned  a 
•man-  without  being  confronted  by  witnefies,  was 
Contrary  to  felf<*defence.  In  order  to  pafs  fentence 
of  condemnation,  it  is  neceflary  that  the  witnefTes 
Ihould  know,  whether  the  man  againft  whom  they 
make  their  depoQcion,  is  he  whom  they  accufe, 
and  that  this  man  be  at  liberty  to  fay,  I  am  not 
the  perfon  you  mean. 

The  law  pafled  under  the  fame  reign,  which 
condemned  every  woman,  who,  having  carried  on  a 
criminal  commerce,  did  not  declare  it  to  the  king 
before  fl^e  married  him,  violated  the  regard  due  to 

natural 
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natural  tnodefty.    It  k  as  unrearona(>Ie  to  oblige  a  B  o  o  k 
^ivoman  to  make  this  declaration^  as  to  oblige  a  man  p'!^^^*  , 
not  to  attempt  the  defence  of  his  own  life*  *      '*'' 

The  law  of  Henry  II.  which  condemned  the 
woman  to  death  who  loft  her  child^  in  cafe  fbe  did 
not  make  known  her  pregnancy  Co  the  magrftratc^ 
was  not  lefs  contrary  to  felf*defence.  It  would 
have. been  fufficient  to  oblige  her  to  inform  one  of 
her  neareft  relations^  who  might  watch  oirer  the  pre« 
iervation  of  the  infant.  ' 

What  other  information  could  (he  give  in 
this  fituation,  fo  torturing  to  natural  modefty?  ' 
Education  has  heightened  the  notion  of  preferv** 
ing  that  modefty ;  and  in  thofe  critical  moments^ 
fcarce  has  (he  any  idea  remaining  of  the  lofs 
of  life. 

There  has  been  much  calk  of  a  law  in  *  England^ 
which  permitted  girls  feven  years  old  to  chufc  a 
hufband.  This  law  was  ihocking  two  ways;  it  had 
no  regard  to  the  time  when  nature  gives  maturity 
to  the  underftanding,  nor  to  that  in  which  fhe  ^ 
gives  maturity  to  the  body. 

Amongft  the  Romans^  a  father  might  oblige 
his  daughter  to  repudiate  {^)  her  hufband,  though  V")  Sec 
he  himfelf  had  confented  to  the  marriage.     But  '^^^^codc^ 
is  contrary  to  nature,  for  a  divorce  to  be  in  the  je  npudiis 
power  of  a  third  perfon.  iSjudich 

A  divorce  can  be  agreeable  to  nature,  only  whenyj,^/^/,, 
it  is  by  confent  of  the  two  parties,  or  at  Icaft  of 
one  of  them  :  but  when  neither  confcnts,   it  is  a 
monftrous  reparation.     In  ihort,  the  power  of  di-    . 
vorcement  can  be  given  only  to  thofe  who  feel  the 

•  Mr.  Bayle,  in  his  Criticifm  on  the  Hillory  of  Calvinifm, 
fpcaks  of  ;ili?  law,  pag.  263. 

inconvc- 
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B9P  «  incaorvtniencieB  of  marriage^  and  who  are  fenfibltt 
C^^il  of  the  moment  wbea  it  Is  for  their  intcrcft  tQ 
^      make  them  oea&« 

C  H  A  p.    IV. 

^  fame  Su^e^  continue  J* 

(^Lawof/^UNDEBALD  C)  king  of  Burgundy  6e^ 

the  Bur-    \J  cceed^  that  if  the  wife  or  fon  of  a  perfod 

§^47^*'  ffiilty  ^f  robbery,  <fid  not  reveal  the  crime,  they 

were  tQ  became  flaves^    This  law  was  contrary  to 

luituce :  d  wi&  to  inform  aguafl:  her  hufband  1  a 

fon  to  accufe  his  father  4  to  aveogie  one  criminal 

a&ion,  they  ordained  another  ftill  more  criminal. 

(')  In  die     The  law  of  Recefluinthvs  (^)  permits  the  chil« 

<»<lc  of    (Jrcn  of  the  adulterefs,  or  thofe  of  her  huftand, 

goths,  Ub.  ^  ^Uxufe  her, .  and  to  put  the  (laves  of  the  houfe 

3*  tic.  4.  to  the  torture.     How  iniquitous  the  law,  which, 

^  '3*       to  pccfcrve  a  purity  of  mor^,  overturns  nature, 

the  origin,  the  iburce  q£  all  morality ! 

With  pleasure  we  behold  in  our  theatres  a^  young 
hero  exprefs  as  much  horror  againft  the  difcovery 
of  bis  mother-in-law's  gjuilt,  as  againfl  the  guilt  it- 
fdf.  In  his  furprize,  though  accufed,  judged, 
condemned,  profcribed,  and  covered  with  infamy, 
he  fcarcely  dares  to  refled  on  the  abominable 
blood  from  whence  Phaedra  fprang  :  he  abandons 
the  mofl:  tender  objed,  all  that  is  moft  dear,  all 
diat  lies  neareft  his  heart,  ail  that  can  fill  him  with 
rage,  to  deliver  himfelf  up  to  the  unmerited  ven* 
geance  of  the  gods.  It  is  nature's  voice,  •  the 
fweeteft  of  all  JGbunds,  that  infpires  us  with  this 
pleafure. 

CHAP. 
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Cafes  in  which  nve  ma^  ju(i^  fy  the  Principles 
of  the  civil  Law,  w  Umiting  th^  Princ^kt^ 
of  tie  Law  of  Nature. 

AN  Athenian  latir  obligjed  ♦  chfldren  to  pro*  Book 
vide  for  their  fathers,  when  fnUen  intp  po^^  XX VL 
verty  •,  it  excepted  thofc  who  were  bom  of  a  (•)  ^^^*  ^* 
courtezan,  thofc  whofe  chaftity  had  been  infiu»ouf*  [arch  *iifc 
ly  proftituted  by  their  father,  aad  thofe  to  whom  of  Soloiu 
he  (^)  had  not  given  any  mcanft  of  gaiaii^  ar(^  no- 
livelihood,  tarch,  tifi^ 
The  law  confidered,  that,  in  the  firft  cafe,  Ae  ^  J,f  ^* 
ther  being  uncertain,  he  had.  rendered  the  iiamml/»M»Mi 
obligation  precarious ;  that  in  the  fccond^  he  hid  ^^^^^^ 
fuUied  the  life  he  had  given,  and  done  the  gr^^ti^ft 
injury  he  could  do  to '  his  children,  in  depriving 
them  of  their  reputation  ;    that  in  the  third,  be 
had  rendered  infupportable  a  life  which  had  n^ 
means  of  fubfiftence.     The  law  fufpended  the  na- 
tural obligation  of  children,  becaufe  the  father  had 
violated  his ;  it  looked  upon  the  father  and  the  Iba 
as  tio  more  than  two  citizens,  and  determined,  in 
refpedt  to  them,  only  from  civil  and  political  views^; 
ever  confidering,  that  a  good  republic  ought  tp 
have  a  particular  regard  to  manners'.     I  am  ape  IQ 
think,  that  Solon's  law  was  a  wife  regulation  in 
the  firft*two  cafes,  whether  that  in  which  nature 
has  left  the  fon  in  ignorance  with  regard  to  his 
father,,  or  that  in  which  fhe  even  ieems  to  ordain 
he  ihould  not  own  him  ;  but  it  cannot  be  approved 

*  Under  pain  of  infaxDy»  another  under  pain  of  itnprifonment. 

with  ' 
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Book  with  refpcft  to  the  third,  where  the  father  had  otl^ 
^^l\  iy  violated  a  civil  inftitution. 

C  H  A  P.    VI. 

mat  the  Order  of  SucceJJfm  or  Inbifitance  de^ 
pends  m  the  Principles  of  pditicdl  or  ci^oil 
Law^  and  not  on  tbofepf  the  Law  of  Nature, 

TH  E  Voconian  law  ordained,  that  no  woman 
Ihould  be  left  heirefs  to  an  eftate,  not  even  if 
Ihe  was  an  only  child.  Never  wa$  there  a  law, 
(I)  De  fi-  fays  St.  Auguftine  (^),  more  unjuft.  A  formula 
nntatiDihQ^  Marculfus'(**)  treats  that  cuftom  as  impious, 
O  Lib.  2.  which  deprives  daughters  of  the  right  of  fucceed^ 
ap*  12-  ing  to  the  eftate  of  their  fathers.  Juftinian  (') 
(*)Novell.  gives  the  appellation  of  barbarous,  to  the.  right 
***  which  the  males  had  formerly  of  fuccceding  in 

prejudice  to  the  daughters.  Thefe  notions  pro- 
ce^  froni  their  haviifg  confidered  the  right  of 
children  to  fucceed  to  their  fathers  pofTedlons,  a^ 
a  confequence  of  the  law  of  nature  \  which  it 
is  not. 

The  law  of  nature  ordains,  that  fathers  Ihafl 
provide  for  their  children  ;  but  it  does  not  oblige 
them  to  make  them  their  heirs.  The  divifion  of 
property,  the  laws  of  this^  divifion,  and  the  fuc- 
ceifion  after  the  death  of  the  perfon  who  has  had 
this  divifion,  can  be  regulated  only  by  the  com- 
inunity,  and  confequently  by  political  or  civil  law$. 
True  it  is,  that  a  political  or  civil  order  fre- 
quently demands  that  children  fhould  fucceed  to 
their  father's  eftate  ;  but  it  does  not  always  make 
this  neceiiary. 

There 
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*rhere  may  be  feme  reafons  given  why  tlife  hWs  fi  e>  o  ic 
t)f  our  fiefis  appoint  that  the  eldeft  of  the  malcs^  ^^^^v 
oi-  the  neat-eft  relatioiis  of  the  male  fide,  fhould     *^V  * 
have  all,  and  the  fcrtialc^  nothing  :   and  why  by 
the  laws  of  the  Lombards  i^)  the  fifterSi  the  na-  W  ^'*^-  *• 
tural  children,  the  othier  relations  ;    and,  in  their  5^^' J ^^Ij^"^ 
default,  the  treafury  might  (hare  the  inheritance 
with  the  daughters. 

It  was  regulated  in  forte  of  the  l!)ynafties  of 
China,  that  the  broth^ri  of  ^  the  emperor  fhould 
fucceed  to  the  throhe,  and  that  the  children  (hould 
not.  If  they  wefe  willing  that  the  prince -fhould 
have  a  certain  degree  of  experience,  if  they  feared 
his  being  too  young,  and  if  it  was,  become  necef* 
fafy  to  prevent  eunuchs  from  placing  children  fuc- 
ccffively  on  the  throne,  they  might  very  juftly 
ellabliih  a  like  order  of  fucceffion  \  ahd  when 
fome  (^)  writers  have  treated  thefe  brothers  as(^)  Bu 
ufurpers,  they  have  judged  only  by  ideas  receiv- ^^'^^  ^^ 

t  /         ,1  r    L  •  .      .  '  .  thefecond 

cd  from  the  laws  of  their  own  countries.  Dynafty* 

According  to  the  cuftom  of  NumidiA  ("*),  De*  ("J  I'ivy, 
ftlces,  brother  of  Gala,  fucceeded  to  the  kingdom  ij^^^g^^*^* 
not  MafiiniiTa,  his  fon.     And  even  to  this  day  (**)»  (n)  Shaw'i 
imong  the  Arabs  in  Barbary^  where  each  village  Travels* 
has  its  (!hiefj  they  adhere  to  this  ancient  cuftom j^^^'  '• 
bychiifing  the  uncle^  or  fome  other  relation^  to 
fucceed. 

There  are  monarchies  merely  eleftive  \  ind  fiiice 
it  is  evident,  that  the  order  of  fucceffion  ought  to 
be  derived  from  the  political  or  civil  laws,  it  is 
for  theie  to  decide  in  what  cafes  it  is  agreeable  to 
reafon,  that  the  fucceffion  be  granted  to  children, 
and  in  what  cafes  it  ought  to  be  given  to  others. 

Vot.  11.  CL  i« 
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Book       In  countries  where  polygamy  is  eflabliflied,  the 
Jl^^h  prince  has  many  children ;  and  the  number  of  them 

^'  *  is:  much  greater  in  fome  of  ^theie  countries  than  in 
others.  There  are  *  ilates,  where  it  is  impoflible 
for  the  people  to  maintain  the  children  of  the 
king:  they  might  therefore  make  it  a  law,  that 
the  crown  (hall  devolve,  not  on  the  king's  children, 
but  on  thofe  of  his  filler. 

A  prodigious  number  of  children  would  expofe 
the  ft  ate  to  the  moft  dreadful  civil  wars.  The  or- 
der of  fucceflion  which  gives  the  crown  to  the 
children  of  the  fifter,  the  number  of  whom  is  not 
larger  than  thofe  of  a  prince  who  has  only  one 
.    ^  wife,  muft  prevent  thefe  inconveniencies. 

There  are  people,  amongft  whom  reafons  of 
ftate,  or  fome  maxims  of  religion,  have  made  it 
necelTary  that  the  crown  Ihould  be  always  fixed  in 
a  certain  family  :   from  hence,  in  India,  proceeds 

{'')  See  E-  the  jealoufy  of  their  (•)  tribes,    and  the  fear  of 

^^^y^^g     lofing  the  dcfcent :  they  have  there  conceived,  that 

Letters  o  /  » 

Let.  14.  never  to  want  princes  of  the  blood  royal,  they 

and  the  ought  to  take  the  children  of  the  eldeft  fifter  of 

iT^l  the  king. 

tributed        A  general  maxim :  It  is  an  obligation  of  the 

^ft  w^fli  ^^^  ^^  natufc,  to  provide  for  our  children  ; .  but 

ment  of  ^^  make  them  our  lucceiTors,  is  an  obligation  of 

an  Eaft.  the  civil  or  political  law^     From  hence  arc  derived 

compaay  ^^^  different  regulations,  with  refpedt  to  baftards, 

vol.  3..  in  the  different  countries  of  the  worlds  thefe  are 

part  2.  according  to  the  civil  or  political  laws  of  each 

pac;.  644.  '  * 

y  ^    'T'*  country. 

*  See  the  Colledion  of  Voyages  that  contributed  to  the 
ellabliQiment  of  an  Ea(t-India  company,  vol.  4..  part  i.  pag. 
114.  And  Mr.  Smith's  Voyage  to  Guinea,  part  2.  pag.  i$o. 
concerning  the  kingdom  of  Judia. 

2  CHAP. 
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CHAP.    VIL 

^That  ive  ought  not  to  decide  by  the  Precepts^  of 
Religion^  what  belongs  only  to  the  Law  of 
Nature^ 

npHE   Abaflines  have  a  moft   fevcre  lent  of  Book., 
■^    fifty  days,  which   weakens  them  to  fuch   a^^^^'* 
degree,  that  for  a  long  time  they  are  incapable  aqd  s! 
of  bufinefs :   the  Tifrks  (p)  do  not  fail  to  attack  (p)  Collec* 
them  after  their  lent.    Religion  ought,  in  favour  of  "^"^^ 
the  natural  right  of  fclf-dcfence,  to  fct  bounds  to  thaf  cont 
thefe  cuftoms.  tributed  ta 

The  Jews  were  obliged  to  keep  the  f^bbath ;  [J?^^^^* 
but  it  was  an  inftance  ot  great  ftupidity  in  this  na-  ofanEaft- 
tion,  not  to  defend  themfelves  when  their  enemies  ^"^^* 
chofe  to  attack  them  on  this  day.  •  voK  4'"'^* 

Cambyfes  laying  fiege  to  Pelufium,  fet  in  the  pag.  35, 
firft  rank  a  great  number  of  thofc  animals,  which       '^^* 
the  Egyptians    regarded   as   facred ;    the  confe- 
quence  was,  that  the  foldiers  of  the  garrifon  durft 
not  moleft  them.     Who  does  not  fee  that  felf-dc» 
fence  is  a  duty  fuperior  to  every  precept  ? 

CHAP.    VIIL 

^at  we  ought  not  to  regulate  by.  the  Principles  [})  Legs, 
of  the  canon  Law,  Things  which  Jhould  be^'jf^'^' 
regulated  by  thofe  of  the  civil  Law.  €uil^i. 

"n  Y  the  (^)  civil  law  of  the  Romans,  he  who  quifquis 
•^  took  a  thing  privately  from  a  facred  place,  was  '?•  qu«* 
puniflied  only  for  the  guilt  of  theft :    by  the  i^)  Cf^jaj  ob. 
canon  law,  he  is  puniflied  for  the  crime  of  facri-  Tervat. 
lege.     The  canon  law  takes  cognizance   of  thc^^'  ^^* 

0^2  place,  torn.  5/ 
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Book  place ;  the  civil  law  of  the  faft.    But  to  attend 
Ch^^s    ^'^'y  ^^  ^^^  place,  is  neither  to  refleft  on  the  na- 
*^'  '  ture  and  definition  of  a.  theft,  nor  on  the  nature 
and  definition  of  facrilege. 

As  the  hulband  may  demand  a  reparation,  by 

reafon  of  the   infidelity   of   his  wife ;   the  wife 

(f)L  Beauf  might  formerly  (0  demand  it,  on  account  of  the 

m^oir      infidelity  of  the  hulband.    This  cuftom,  contrary 

cieht  cuf-  to  a  regulation  made  in  the  (^)  Roman  laws,  was 

toffls  of    introduced  into  the   ecclefiailic  courts  *,    where 

voifiT       nothing  was  regarded  but  the  maxims  of  canon 

chap.' 1 8.  law;   and  indeed,  if  we  confider  marriage  as  a 

(«)  Law  of  thing  merely  fpiritual,  and  as  relating  only  to  the 

Code^^i*    ^^^^^  of  another  life,  the  violation  is  in. both 

leg,  JuU-  cafes  the  fame.     But  the  political  and  civil  laws 

^  ^^  ..    of  almoft  all  nations,  h^ve^  with  reaibn,  made  a 

u  mu.  ^jfl.jjjQ.jQn  between  them.     They  have  required 

from  the  women  a  degree  of  referve  and  conti- 

nency,  which  they  have  not  exa^ed  from  the  men; 

becaufe,  in  women,  a  violation  of  chaftity  fup- 

poies  a  renunciation  of  all  virtue  \  becaufe  women, 

by  violating  the  laws  of  marriage,  quit  the  ftate 

of  their  natural  dependence  \   becaufe  nature  has 

marked  the  infidelity  of  women  with  certain  figns ; 

and,  in  fine,  becaufe  the  children  of  the  wife  born 

in  adultery  neceflarily  belong,  and  are  an  expenco 

to  the  hufband,  wliile  the  children  produced  by 

the  adultery  of  the  hulband,  are  not  the  wife's, 

nor  are  an  expence  to  the  wife. 

^  At  prefcnt  they  do  not  ukc  cognizance  of  thcfe  things  xa 
ranee. 


France. 
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CHAP.    IX. 

^at  liings  which  ought  to  be  regulated  by  the 
Principks  of  civil  Law^  can  feldom  be  regu^ 
lated  by  thofe  of  Religion.   > 

THE  laws  of  religion  have  a  greater  fub-  Book 
limity  •,    the  civil  laws  a  greater  extent.         rif^^^' 

The  laws  of  perfection  drawn  from  religion  *^'  ^' 
have  more  in  view  the  goodnefs  of  the  perfon 
that  obfcrves  them,  than  of  the  focicty  in  which 
they  arc  obferved :  the  civil  laws,  on  the  contrary, 
have  more  in  view  the  moral  goodnefs  of  men  in 
general,  than  that  of  individuals. 

Thus,  venerable  as  thole  ideas  are  which  imme- 
diately fpring  from  religion,  they  ought  not  always 
to  lerve  as  a  firft  principle  to  the  civil  laws ;  be- 
caufe  thefe  have  another,  the  general  welfare  of 
fociety. 

The  Romans  made  regulations  amongfl:  them^ 
felves,  to  preferve  the  morals  of  their  women  ; 
thcfc  were  political  inftitutions.  Upon  the  efta- 
blifhment  of  monarchy,  they  made  civil  laws  on 
this  head,  and  formed  them  on  the  principles  of 
their  civil  government.  When  the  Chriftian  re- 
ligion became  predominant,  the  new  laws  that 
were  then  made,  had  lefs  relation  to  the  general 
reftitude  of  morals,  than  to  the  holinefs  of  mar- 
riage ;  they  had  lefs  regard  to  the  union  of  the  /oj  j^^^ ' 
two  fexes  in  a  civil,  than  in  a  fpiritual  flate.  u.  f  olt. 

At  firft,  by  the  (")  Roman  law,  a  hufband,  who  ^^jf/j'J; 
brought  back  his  wife  into  his  houfe,  after  (he  hadaduheriis. 
been  found  guilty  of  adultery,  was  punilhed  as  ah  C)  ^^• 

accomplice  in  her  debauch.     Juftinian  (*),  from  ^^cap.to 

0^3  other  tit  17^. 
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Book  Qthcr  principles,  ordained,  that  during  the  fpaccof 
XXVI.  |.^o  years  he  ruight  go  and  take  her  again  out 
Chap.  9.   ^j:  ^j^^  monaftery. 

Formerly,  when  a  woman,  whofe  hufband  was 
gone  to  war,  heard  no  longer  any  tidings  of  him, 
Ihe  might  eafily  marry  again,  becaufe  (he  had  in 
her  hands  the  power  of  making  a  divorce.     The 
(lr)Lcg.7.  lavv  of  (y)  Conftantine  obliged  the  woman  to  wait 
derepudiii  f^yj.  ycars,   after  which  fhe  might  fend  the  bill  of 
de  moriT.  di vorce  to  the  general ;    and,  if  her  hufband  re* 
/uklato,     turned,  he  could  not  then  charge  her  with  adultery. 
(*)  Auth.  But  Juftinian  (*)  decreed,    that  let  the  time  be 
^^^*^.f^    never  fo  long  after  the  departure  of  her  hulband, 
camque     (be  ibould  not  marry,  unlefs  by  the  depofition  and 
cod,^-p      oath  of  the  general  (he  could   prove  the  death 
rfu  ///.    ^p   j^^^  hufband.     Juftinian  had  in  view,  the  in- 
dilTolubility  of  marriage  ;   but  we  may  fafcly  fay, 
that  he  had  \t  too  much  in  view.     He  demanded 
ft  pofltive  proof,  when  a  negative  one  was  fuffi- 
cient ;   he  required  a  thing  extremely  difficult,  tp 
give  an  account  of  the  fate  of  a  man  at  a  great  dif- 
tance,  and  eKpofed  to  fo  many  accidents  j  he  pre* 
fumed  a  crime,  that  is,  a  defertion  of  the  hufbapd, 
when  it  was  fo  natural  to  prefume  his  death.     He 
injured  the  commonwealth,  by  obliging  women  to 
live  out  of  marriage ;   he  injured  individuals,  by 
expofin^  them  to  a  thoufand  dangers. 
(»)  Aath.      The  law  of  Juftinian  (*),  which  ranked  amongft 
quod       the  caufes  of  divorce  the  confent  of  the  hufband 
cod,  4^/^     and  wife  to  enter  into  a  monaftery,  was  entirely 
fifudiis.    oppofite  to  the  principles  of  the  civil  laws.     It 
is  natural  that  the  caufes  of  divorce  fhould  have 
their  origin  in  certain  impediments,  which  could 
not  be  forefeen  before  marriage  i  but  this  defire 

of 
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of  prefcrving  chaftity  might  be  forcfeen,  fince  it  Book 
is  in  ourfelvcs.     This  law  favours  inconftancy  in  a  ^-^^^J- 
ftate,  which  is  by  its  very  nature  perpetual ;    itandur^* 
fhock  the  fundamental  principle^of  divorce,  which 
permits  the  diffi)lution  of  one  marriage  only  from 
the  hope  of  another.     In  fhort»  if  we  view  it  in 
a  religious  light,  it  is  no  more  than  giving  vic- 
tims to  God  without  a  facriiice. 

C  H  A  P.     X. 

In  what  Cafe  we  ought  to  follow  the  civil  Law^ 
which  permits y  and  not  the  Law  of  Religion 
which  forbids. 

TTTHEN  a  religion  which  prohibits  poly- 
^  ^  gamy,  is  introduced  into  a  country  where 
it  is  permitted,  we  cannot  believe,  (fpeaking  only' 
as  a  politician)  that  the  laws  of  the  country  ought 
to  fufFer  a  man  who  has  many  wives  to  embrace 
this  religion  ;  unlcfs  the  magiftrate  or  the  huf- 
hand  fhould  indemnify  them',  by  reftoring  them 
feme  way  or  other  to  their  civil  ftate.  Without 
this,  their  condition  would  be  deplorable  ;  no 
fooner  would  they  obey  the  laws,  than  they  would 
find  themfelves  deprived  of  the  greateft  advantages  • 
of  fociety, 

C  H  A  P.     XL 

fhat  human  Courts  of  ^uflice  fhould  not  he  regu^ 
lated  by  the  Maxims  of  thofe  Tribunals  which 
relate  to  the  other  Life. 

TH  E  tribunal  of  the  inquifition,  formed  by  tfie 
Chriftian  monks  on  the  idea  of  the  tribunal  of 

0^4  penitence. 
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Book  peniieflcc,  is  contrary  to  all  good  policy.     It  hat 
XXVI.   every  where  met  with  a  general  diflike,  and  muft 


phap.  12 
and  13, 


'  have  funk  under  the  oppoOtions  it  met  with,  if 
thofe  who  were  refolved  to  eftablifti  it,  had  not 
drawn  advantages  evtn  froni  thefe  oppofitions. 

This  tribunal  i$  infupport.able  in  ail  govern^ 
mencs,  In  monarchies,  it  only  makes  informers 
^d  traitors  ;  in  republics,  ip  only  forms  diihoneft 
men ;  in  a  defpotic  ftate,  it  is  4S  d^ftru^ive  as 
the  government  itfelf^ 

C  HAP.    XII. 

The  fame  SubjeEl  continued f 

IT  is  one  abufe  of  this  tribunal,  that  of  two 
perfons  accufed  of  the  fame  crime,  he  who  de- 
nies, is  condemned  to  die ;  and  he  who  confefles, 
avoids  the  punifbmcnt.  This  has  its  fource  in  nio- 
naftic  ideas^  where  he  who  denies,  feems  in  ^  ftato 
of  impenitence  and  damnation  ;  and  he  who  con- 
fefies,  in  a  ftat;e  of  repentance  and  falvation.  But 
^  di^in^ion  of  this  kind  can  have  no  relation  to 
human  tribunals.  Human  juftice,  which  fees  on* 
ly  the  ^ftions,  has  but  one  comp^  with  men, 
namely,  that  of  innocence  %  divine  juftice,  which 
fees  the  thoughts,  has  two,  that  of  innocence  ^4 
repentance, 

C  H  A  P,    XIII. 

Jp  what  Cfifes,  wtb  regard  to  Marriages^  ve 
QMgbt  tQ  follow  the  Laws  of  Religion  5  and  in 
what  Cafes  we  Jhould  follow  the  civil  Laws. 


I 


T  has  happened  in  all  ages  and  countries,  that  rt* 
jigion  has  been  blended  vith  marriages.   When 
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eertaio  things  hare  been  confidered  as  impure  or  Book 
unlawful,  and  were  nevcrthclefs  become  neccflary,   XXVI, 
they  were  otligcd  to  call  in  religion,  to  legitimate  ^^'*  *'* 
in  the  one  cafe,  and  to  reprove  in  others.  i 

'  On  the  other  hand,  as  marriage  is  of  all  hu-» 
man  actions,  that  in  which  fociety  is  moft ,  inte* 
refted,  it  became  proper  that  this  fiiould  be  regu« 
Utcd  by  the  civil  laws* 

Every  thing  which  relates  to  the  nature  of  mar* 
riage,  its  form,  the  manner  of  contrafting  it,  the 
fruitfulnefs  it  occafions,  which  has  made  all  na« 
tions  conHder  it  as  the  objedt  of  a  particular  be- 
oedidion  ;  a  benedi6tion  which,  not  being  always 
annexed  to  it,  is  fuppofed  to  depend  on  certain 
ibperior  graces ;  all  this,  I  fay,  is  within  the  reform 
of  religion. 

The  confequences  of  this  union,  with  regard  to 
property,  the  reciprocal  advantages,  every  thing 
which  has  a  relation  to  the  new  family,  to  that  from 
Y^hicb  it  fprung,  and  to  that  which  is  expeded  to 
arife ;  all  this  relates  to  the  civil  laws. 

As  one  of  the  great  objects  of  marriage  is  to 
take  away  that  uncertainty  which  attends  unlawful 
^onjundions,  religion  here  ftamps  its  feal,  and  the 
civil  laws  join  theirs  to  it ;  to  the  end  that  it  may 
be  as  authentic  as  poflible.  Thus,  befides  the 
conditions  required  by  religion  to  make  a  marriage 
valid,  the  civil  laws  may  ftill  exa£):  others. 

The  civil  laws  receive  this  power  from  their  be- 
ipg  additional  obligations,  and  not  contradictory 
ones«  The  law  of  religion  inOfts  upon  certain 
ceremonies,  the  civil  laws  on  the  confent  of  fa* 
thers ;  in  this  cafe,  they  demand  fomething  more 
than  that  of  religion,  but  they  demand  nothing 
contrary  to  it.  It 
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B  o  0  c      ^t  follows  from  hence,   that  the  religious  law 

XXVI.   muft  decide  whether  the  bond  be  indiflbluble,  or 

^*P*"^'i!ot;    for  if  the  laws  of  religion  had  made  the 

bond  indiiToluUe,  and  the  civil  laws  had  declared 

it  might  be  broken,  they  would  be  contradiftorjr 

to  each  other. 

Sometimes  the  regulations  made  by  the  civil 
laws,  with  rcfpeft  to  marriage,  are  ,not  abfolutely 
neceffary ;  fuch  are  thofe  eftabliflicd  by  the  laws, 
which,  infiead  of  annulling  the  marriage,  only 
puni(h  thofe  who  contrad  it. 

Amongft  the  Romans,  the  Papian  law  declared 
thofe  marriages  illegal  which  had  been  prohibited, 
and  yet  only  fubjefted  them  to  a  penalty  * ;  but  a 
Senatus  Confultum,  made  at  the  inftance  of  the  em- 
peror Marcus  Antoninus,  declared  them  void ;  there 
then  no  longer  fubfifted  f  any  fuch  thing  as  a  mar- 
riage, wife,  dowry,  or  huftand.  The  civil  laws 
determine  according  to  circumftances  :  fometimes 
they  are  moft  attentive  to  repair  the  evil  •,  at  others, 
to  prevent  it. 

CHAP.    XIV. 

In  what  Injlances  Marriages  between  Relationt 
Jhould  be  regulated  by  the  Laws  of  Nature  j 
and  in  what  Injlances  by  the  civil  Laws. 

\7Cr I  T  H  regard  to  the  prohibition  of  mar- 
ri^gc  between  relations,  it  is  a  thing  ex- 
tremely delicate,  to  fix  exaftly  the  point  at  which 

*  S^e  what  has  been  faid  on  this  fufajedl,  in  book  23.  chap.  2l« 
in  the  relation  they  bear  to  the  number  of  inhabitants. 

f  See  Law  16.  fF.  de  ritu  nuptiarum;  and  Law  3*  $  I*  si^^o 
Digeft.  dc  JonatioHikiis  inter  virum  W  upcorem. 

the 
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tht  laws  of  nature  ftop,  and  where  the  ci^il  laws  Book 
begin.  For  this  purpofe,  we  muft  eftablilh  fome  XXVI. 
principles.  ^^*P-  '*• 

The  marriage  of  the  fon  with  the  mother  con- 
founds the  ftate  of  things :  the  fon  ought  to  have 
an  unlimited  refped  to  his  mother,  the  wife  an 
unlimited  refpe£t  to  her  hufband;  therefore  the 
marriage  of  the  mother  to  her  fon,  would  fubvert 
the  natural  ftate  of  both. 

Befides,  nature  has  forwarded  in  women  the  time 
in  which  they  are  able  to  have  children,  but  has 
retarded  it  in  men  ^  and,  for  the  fame  reafbn, 
women  fooner  lofe  this  ability,  and  men  later.  If 
the  marriage  between  the  mother  and  the  fon  were 
permitted,  it  would  almoft  always  be  the  cafe, 
that  when  the  huft>and  was  capable  of  entering 
iijito  the  views  of  nature,  the  wife  would  be  in- 
capable* 

The  marriage  between  the  father  and  the  davighter 
is  contrary  to  nature,  as  well  as  the  other  \  but  it 
is  not  lefs  contrary,  becaufe  it  has  not  thefe  two 
obftacles.  Thus  the  Tartars,  who  may  marry  their 
daughters  *,  never-  marry  their  mothers,  as  w©  fee 
in  the  accounts  we  have  of  that  nation  ('').  («»)Hift.pf 

It  has  ever  been  the  natural  duty  of  fathers  to  ^^^  ^"' 
Watch  over  the  chaftity  of  their  children.   Intrufted  3.  pag. 
with  the  care  of  their  education,  they  are  obliged  ^36. 
to  prcfcrve  the  body  in  the  greateft  perfeftion, 
and  the  mind  from  the  leaft  corruption  y  to  en- 
courage whatever  has  a  tendency  to  infpire  them 
With  virtuous  defires,   and  to  nourifh  a  becom- 

*  This  law  is  very  a[ncient  amongft  them.  Attila,  fays  Prifcus 
in  his  etnba^y,  flopt  in  a  certain  place  to  niarry  Efca  his  daughter. 
4  thing^irmtte^^  he  adds>  hj  the  la^ws  of  the  Scythians ^  pag.  22. 

ing 
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Book  ing  tendernefs.  Fathers,  always  employed  in  pre**' 
XXVL  ferving  the  morals  of  their  children,  muft  have 
Ckap.  i+»j^  natural  averfion  to  every  thing  that  can  render 
them  corrupt.  Marriage,  you  will  fay,  is  not  a 
corruption :  but  before  marriage  they  muft  fpeak; 
they  muft  make  their  perfons  beloved,  they  muft 
feduce  :  it  is  this  feduftion  which  ought  to  infpire 
us  with  horror. 

There  (hould  be  therefore  an  unfurmouhtabte 
barrier  between  thofe  who  ought  to  give  the  edu- 
cation, and  thofe  who  are  to  receive  it ;  in  order 
to  prevent  every  kind  of  corruption,  even  though 
the  motive  be  lawful.  Why  do  fathers  fo  careful- 
ly deprive  thofe  who  are  to  marry  their  daughters, 
of  their  company  :and  familiarity  ? 

The  horror  that  arifts  againft  the  inceft  of  the 
brother  with  the  fifter,  fhould  proceed  from  the 
fame  fource.  The  defire  of  fathers  and  mothers  to 
preferve  the  morals  of  their  children  and  families 
untainted,  is  fufficient  to  infpire  their  ofispring 
with  a  deteftation  of  every  thing  that  can  1^  to 
the  union  of  the  two  fexes. 

The  prohibition  of  marriage  between  coufin* 
germans,  has  the  fame  original.  In  the  early  ages, 
that  is,  in  the  times  of  innocence;  in  the  ages 
when  luxury  was  unknown,  it  was  cuftomary  for 
children  *,  upon  their  marriage,  not  to  remove 
from  their  parents,  but  to  fettle  in  the  fame  houfe ; 
as  a  fmall  habitation  was  at  that  time  fufficient  for 
a  large  family :  the  children  f  of  two  brothers, 
or  couHn- germans,  were  confidered  both  by  others 

*'  It  was  thus  amongft  the  ancient  Romans., 
t  Amongll  the  Romans  they  had  the  fame  namei  the  confin- 
germans  were  called  brothers. 

and 
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and  themfelves,  as  brothers.     The  eftrangement  B  o  o  ic 
then  between  the  brothers  and  fifters,  as  to  mar-^^VL 
riage  ^,    fubfifted   alfo  between  the  coufin-ger-      ^'^^' 
mans. 

Thefc  principles  are  fo  ftrong  and  fo  natural, 
that  they  have  had  their  influence  almbft  over  all 
the  earth,  independently  of  any  communication. 
It  was  not  the  Romans  who  taught  the  inhabi* 
tants  of  Formofa  (^),  that  the  marriage  of  rela-(«)  Coi- 
tions of  the  fourth  degrpe  was  inceftuous :   it  was  ^^^^^^  of 
not  the  Romans  that  communicated  this  fentimenttoth/in* 
to  the  Arabs  (**)  :  it  was  not  they  who  taught  it  to  ^'^^^^  vol, 
the  inhabitants  of  the  Maldivian  iflands  (').  ^:  P^"^  ^* 

,  \  /  J\n  ac» 

But  if  fome  nations  have  not  rejefted  marriages  count  of 
between  fathers  and  children,  fifters  and  brothers  ;^®^*^^^f 
we  have  feen  in  the  firft'book,  that  intelligent  be-formofa, 
ings  do  not  always  follow  the  law  of  nature.    Who  (*)  Koran, 
could  have  imagined  iti  Religious  ideas  have  fre-^^ap-  ^f 
quently  made  men  fall  into  thefe  miftakes.     If  the  .^^T"* 
Aflyrians  and  the  Perfians  married  their  mothers,  prancii 
the  firft  were  influenced  by  a  religious  refpeft  for^i'"'^*"!* 
Semiramis  ;  and  the  fecond  did  it,  becaufe  the  re- 
ligion of  Zoroafter  gave  a  preference  f  to  thefe 
marriages.     If  the  Egyptians  married   their  fif^- 
ters,  it  proceeded,  from  the  wildnefs  of  the  ^^Egyp- 
tian  religion,  which  confecrated  thefe  marriages  ia     ^ 
honour  of  Ifis.     As  the  fpirit  of   religion  leads 
us  to  attempt  whatever  is  great  and  difficult,  wc 

*  Ic  was  thus  at  Rome  in  the  firft  ages,  till  the  people  made  a 
law  to  permit  them  ;  they  were  willing  to  favour  a  man  extreme* 
ly  popular,  who  had  married  his  coudn^german.  Plutarch's 
Treatife,  iotitled,  Slueflinns  concerning  the  affairs  of  the  'Romans, 
*  j*  They  were  considered  as  more  honourable.  See  Philo,  di 
ffecialibus  Ugib*  quff  fertin^nt  ad  fraceftfi  decalogi^  PariSi  I  ^40^ 
pag.  778- 

cannot 
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Book  cannot  infer  that  a  thing  is  natural,  from  its  beings 
n^^\\  confccrated  by  a  falfe  religion. 

The  principle  which  informs  us  that  marriages 
between  fathers  and  children,  between  brothers  and 
filters,  are  prohibited,  in  order  to  preferve  natural 
modefty  in  families,  will  help  us  to  the  difcovery 
of  thofe  marriages  that  are  forbidden  by  the  law 
of  nature,  and  of  thofe  which  can  be  (o  only  by 
the  civil  law. 

As  children  dwell,  or  are  fuppofed  to  dwell  in 
their  father's  houfe,  and  confequently  the  fon*in-law 
with  the  mother-in-law,  the  father-in-law  with  the 
daughter-in-law,  or  wife's  daughter^  the  marriage 
between  them  is  forbidden  by  the  law  of  nature. 
In  this  cafe  the  refemblance  has  the  fame  effefb  as 
the  reality,  becaufe  it  fprings  from  the  fame  caufe': 
the  civil  law  neither  can>  nor  ought  to  permit 
thefe  marriages. 

There  are  nations^  as  we  have  already  obfcrved, 
amongft  whom  coufin-germans  are  confidered  as 
brothers,  becaufe  they  commonly  dwell  in  the  fame 
houfe':  there  are  others,  where  this  cuilom  is  not 
known.  Among  the  firft,  the  marriage  of  coufin- 
germans  ought  to  be  regarded  Us  contrary  to  na*' 
ture  •,  not  fo  among  the  others. 

But  the  laws  of  nature  cannot  be  local.  There- 
fore, when  thefe  marriages  are  forbidden,  or  per* 
mitted,  they  are,  according  to  the  circumftances, 
permitted  or  forbidden  by  a  civil  law. 

It  is  not  a  heceflary  cuftom  for  the  brother-in- 
law  and  the  fifter-in-law  to  dwell  in  the  fame 
houie.  The  marriage  between  them  is  not  then 
prohibited  to  preferve  chaftity  in  the  family  ;  and 
the  law  which  forbids  or  permits  it^  is  not  a. law  of 
'  nature, 
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nature.  But  a  civil  law,  regulated  by  circumftances,  Book 
and  dependent  on  the  cuftoms  of  each  country :  p?^^^* 
thcfc  are  cafes  in  which  the  Uws  depend  oji  the.     *^*  '*' 
morals,  or  cuftoms  of  the  inhabitants. 

The  civil  laws  forbid  marriages,  when  by  the 
cuftoms  received  in  a  certain  country  they  are  found 
to  be  in  the  fame  circumftances  as  thofe  forbidden 
by  the  law  of  nature  5  and  tfaqy  permit  thetti  when 
this  is  not  the  cafe.  The  prohibitions  of  the  laws 
of  nature  are  invariable,  becaufe  the  thing  oa 
which  they  depend  is  invariable ;  the  father,  the 
mother,  and  the  children^  neceOarily  dwell  in  the 
fame  houfe.  But  the  prohibitions  of  the  civil  laws 
ar*  accidental,  becaufe  they  depend  on  an  acci- 
dt'ntal  circumftance ;  coufin-germans  and  others 
dwelling  in  the  houfe  by  accident. 

This  explains  why  the  laws  of  Mofes,  thofe  of 
the  -Egyptians  (^),  and  of  many  other  nations,  per-  [f)  Sec 
mitted  the  marriage  of  the  brother-in-law  with  the  ^^J?^°^ 
fifter- in-law  •,   whilft  thefe  very  marriages  were  dif-  ^g  i„cejiis 
allowed  by  other  nations.  ^  inutiH" 

In  the  Indies  they  have  a  very  natural  reafon  for  '^^^"^  '"* 
admitting  this  fort  of  marriages.  Tl^  uncle  is 
there  confidered  as  the  father,  and  is  obliged  to. 
maintain  and  educate  his  nephew,  as  if  he  were 
his  own  child  :  this  proceeds  from  the  difpofition 
of  thefe  people,  which  is  good-natured  and  full  of 
humanity.  This  law,  or  this  cuftom,  has  pro- 
duced another ;  if  a  hufband  has  loft  his  wife,  he 
does  not  fail  to  marry  her  fifter ;  which  is  ex- 
tremely natural,  for  his  new  confort  becomes  the 
mother  of  her  fifter's  children,  and  not  a  cruel 
ftep- mother. 

.    CHAP. 
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CHAP.     XV. 
7!6tf/  W  Jhmld  not  regulate  by  the  Principles  of 
political  Law^  thofe  things  tvhicb  depend  ort 
the  Principles  tf  civil  Law. 

Book    \S  men  have  given  up  their  natural  indepen' 
^y\,  "^^  dence  to  live  under  political  laws,  they  havef 
*  given  up  the  natural  community  of  goods  to  live 
.     under  civil  laws. 

By  the  firft,  they  acquired  liberty ;  by  the  (e* 
cond,  property.  We  fhould  not  decide  by  the 
laws  of  liberty,  which,  as  we  have  already  faid, 
IS  only  the  government  of  the  community,  what 
ought  to  be  decided  by  the  laws  concerning  pro- 
perty.  It  is  a  paralogifm  to  fay,  that  the  good 
of  the  individual  fhould  give  way  to  that  of  the 
public :  this  can  never  take  place,  but  when  the 
government  of  the  community,  or,  in  other  words^ 
the  liberty  of  the  fubjeft  is  concerned  ;  this  doe^ 
not  aflfeft  fuch  cafes  as  relate  to  private  property^ 
becaufe  the  public  good  confifls  in  every  one's  hav- 
ing that  property,  which  was  given  him  by  the 
civil  laws,  invariably  preferved. 

Cicero  maintains,  that  the  Agrarian  laws  were 
unjufl ;  becaufe  .  the  community  was  eflablifhed 
with  no  view,  but  that  every  one  might  be  able  to 
preferve  his  property. 

Let  us  therefore  lay  down  as  a  certain  rnaxim^ 
that  whenever  the  public  good  happens  to  be  the 
matter  in  queftion,  it  is  not  for  the  advantage  of 
the  public  to  deprive  an  individual  of  his  property, 
or  even  to  retrench  the  leafl  part  of  it .  by  a  law, 
or  a  political  regulation.    In  this  cafe  we  fhould 

follow 
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follow  the  rigour  of  the  civil  law,  which  is  the  Pal-  Book 
ladium  of  property.  '  rh^^^*- 

Thus  whrfn  the  public  ha.s  octafion  for  the  eftate     ^^'  *^* 
of  an  individual,  it  ought  never  to  aft  by  the  rigour 
of  political  law  :  it  is  here  that  the  civil  law  ought 
to  triumph,  who  with  the  eyes  of  a  mother  regards 
every  individual  as  the  Wholfe  Community. 

If  the  political  magiftrate  Would  ereft  a  public 
edifice,  or  make  a  new  road,  he  mud  indemnify 
thofe  who  are  injured  by  it :  the  public  is  in  this 
lefped  like  an  individual,  who  treats  with  an  indi- 
vidual- It  is  fuil  enough  that  it  can  oblige  a  cici» 
zen  to  fell  his  inheritance,  and  that  it  can  ftrip 
him  of  this  great  privilege  which  he  holds  from 
the  civil  law,  the  not  being  forced  to  alienate  his  ' 
poffeffiohs. 

After  the  nations  which  fubverted  the  Roman  em- 
pire had  abufed  their  very  conqucfts,  the  fpirit  of 
liberty  called  them  back  to  that  of  equity.  They 
cxercifcd  the  moft  barbarous  laws  with  moderations 
and  if  any  one  ftiould  doubt  the  truth  of  this,  they 
need  only  read  Beaumanoir^s  admirable  work  on 
jurifpfudence,  written  in  the  twelfth  century. 

They  mended  the  highways  in  his  time,  as  we 
do  at  prefent.  He  fays,  that  when  a  highway  could 
not  be  repaired,  they  made  a  new  one  as  hear  the 
Old  as  poffible  i  but  indemnified  the  proprietors  at 
•  the  *  expence  of  thofe  who  reaped  any  advantage  ' 
from  the  road.  They  determined  at  that  time  by 
the  civil  Iaw  ;  in  our  days,  we  determine  by  the 
law  of  politics. 

*  The  lord  appointed  colleftors  to  receive  the  toll  from  Ac  . 
peafant,  the  gentlcmeh  Were  obliged  to  contribute  by  the  count, 
&nd  the  clergy  by  ti^P^  bifhop.     Bteumanoirs  chap.  22. 

Vo  L.  II.  .  R  CHAP. 
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C  HA  P.    XVI. 

^at  we  might  not  to  decide  by  the  Rules  of  the 
civil  Law^  when  it  is  proper  to  decide  hj 
thofe  of  the  political  Law. 

Book  'A/i  O  S  T  difficulties   on   this   fubjed  may  be 
Chap!  1 6.  eafily  folvcd,  by  not  confounding  the  rules 

derived  from  property  with  thofe  which  fpring 
from  liberty. 

Is  the  demefne  of  a  ftate  or  government  alien-* 
able,  or  is  it  not  ?  This  queftion  ought  to  be  de- 
cided by  the  political  law,  and  not  by  the  civiL 
It  ought  not  to  be  decided  by  the  civil  law,  be* 
caufe  it  is  as  neceifary  that  there  fhould  be  de» 
mefnes  for  the  fubfiftence  of  a  ftate,  as  that  the 
ftate  fliould  have  civil  laws  to  regulate  the  difpofal 
of  property. 

If  then  they  alienate  the  demefne,  the  ftate  will 
be  forced  to  make  a  new  fund  for /another.  But  this 
expedient  overturns  the  political  government,  be- 
caufe,  by  the  nature  of  the  thing,  for  every  de- 
mefne that  fhall  be  eftablifhed,  the  fubjeft  will  al- 
ways be  obliged  to  pay  more,  and  the  foyereign  to 
receive  lefs  ;  in  a  word,  the  demefne  is  neccftary, 
and  the  alienation  is  not. 

The  order  of  fucceflion  is,  in  monarchies,  found- 
ed on  the  welfare  of  the  ftate  ;  this  makes  it  necef- 
fary  that  fuch  an  order  fhould  be  fixed,  to  avoid 
the  misfortunes,  which,  I  have  faid,  muft  arife  in 
a  defpotic  kingdom,  where  all  is  uncertain,  becaufe 
all  is  arbitrary. 

The  order  of  fuccefTion  is  not  fixed  for  the  fake 
of  the  reigning  family  i  but  becaufe  it  is  the  intcreft 

of 


bF  tlie  ftate,  that  it  fhould  have  a  rcignihg  family;  Book 
The  law  which  regulates  the  fUcccffidn  of  indivi-  XXVI. 
duals,  is  a  civil  law,  whofe  vifew  i$  the  ihteriefl:  of    *^' 
individuals ;  that  which  regulates  the  fucccttion  to 
monaixihy,  is  a  political  law^  which  has  in  Vic^ 
the  welfare  and  prefer vation  of  the  kingdocli. 

It  follows  from  hence^  that  when  the  political  lai;^ 
has  eAabIifl)ed  an  order  of  fuccelGoh  in  gQvernmenti 
and  this  order  is  at  ^n  end,  it  is*abfurd  to  reclaim 
the  fuccelfion  in  virtue  of  the  civil  law  of  any  na- 
tion whatfoever.  One  particular  fociety  does  ndt 
inake  laws  for  another  fociety;  The  civil  laws  of 
the  Romans  are  no  ttiore  applicable  than  any  other 
tivil  laws.  They  themfi?lves  did  not  make  ufc  of 
them,  when  they  proceeded  againil  kings :  and  thd 
maxims  by  which  thfey  judged  kings  are  fo  abo-  ' 
tninable,  that  they  ought  never  to  be  revived. 

It  follows  alfo  from  hence,  that  when  the  poli-a 
tical  law  has  obliged  a  family  to  renounce  the  fuc-^ 
teflion,  it  is  abfurd  to  inflfl:  upop  the  rellitutions 
drawn  from  the  civil  law.  Reftitutiohs  ait  in  the 
law,  and  may  be  good  againft  thofe  who  live  in 
the  law  :  but  they  are  not  proper  for  fuch  as  havd 
been  raifed  tip  for  the  law,  and  Who  live  for  the 
law. 

It  is  ridiculous  to  pretend  to  decide  the  Hghts  of 
kingdoms,  of  nations,  and  of  the  whole  globe^ 
by  the  fame  maxims  on  which  (to  make  ufe  of  an 
exprefiion  of  (s)  Cicero)  we  fliould  detcrminrthe(^)  Lib.  ** 
right  of  a  gutter  between  individuals.  ^^  ^^^* ' 
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C  H  A  l>.    XVII. 

^tbe  fame  SubjeSi  continued. 

Book  /^STRACISM  ought  to  be  examined  by 
XXVI.   V-/  the  rules  of  politics,  and  not  by  thofc  of 
^^*  ''''the  civil  law;  ^and  fo  far  is  this  cuftom  from  rcn- 
dering  a  popular  government  odious,  that  it  is,  on 
the  contrary,  extremely  well  adapted  to  prove  its  le- 
nity.   We  fhould  be  fenfible  of  this  ourfelves,  if, 
while  banifh merit  is  always  confidered  amongft  us 
as  a  penalty,  we  were  able  to  feparate  the  idea  of 
oftracifm  from  thlat  of  punilhment. 
(«>)Repub.     Ariftotle  (^)  tells  us,  it  is  univerfally  allowed, 
li^-  3*      that  this  prafbice  has  fomething  in  it  both  hu- 
'^   mane  and  popular.     If  in  thofe  times  and  places 
where  this  fentence   was  executed,    they  found 
nothing  in  it  that  appeared  odious  ;  is  it  for  us, 
who  fee  things  at  fuch  a  diftince,  to  think  other- 
wife  than  the  accufcr,   the  judges,  and  the  ac- 
cufcd  themfelves  ? 

.    And  if  we  confider  that  this  judgment  of  the 

people  loaded  the  perfon  with  gl6ry  on  whom  it 

was  pafied ;    that  when  at  Athens  it  fell  upon  a 

Q)  Hyper- m^t\  without  (*)  merit,   from  that  very  moment 

holm.  Sec  they  ceafcd  to  ♦  ufe  it ;  we  (hall  find  that  numbers 

life  of  A*-  ^^  people  have  entertained  a  falfe  idea  of  it;  for 

riilides.     it  was  an  admirable  law  that  could  prevent  the  ill 

confequences,  which  the  glory  of  a  citizen  might 

produce,  by  loading  him  with  new  glory. 

*  It  was  found  oppofite  to  the  fpirit  of  the  legiilator. 
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CHAP.    XVIII. 

Hiat  it  is  neceffary  to  enquire^  whether  the  Laws 
'tvbicb  feem  contradiSiory^  are  of  the  Jame 
Oafs. 

A  T  Rome  the  hu(band  was  permitted  to  lend  his  Book 
•^^  wife  to  another.    Plutarch  tells  us  this  (^)  in  p?^^^' 
exprefs  terms.  We  know  that  Cato  lent  his  (^)  wife  and  ^9! 
to  Hortenfius,  and  Cato  was  not  a  man  to  violate  n\  pi^^ 
the  laws  of  his  country.  torch,  in 

On  the  other  hand,  a  hufband  who  fufFered  his  ^^^.j^"*" 
wife  to  be  debauched,  who  did  not  bring  her  to  between 
juftice,  or  who  took  her  again  after  her  (")  con-  h^^g^ 
demnation,  was  punifhed.    Thefe  laws  feem  to*      *^' 
contradid  each  other,  and  yet  arc  not  contradic-  ;2.f^  *J^p^ 
tory.     The  law  which  permitted  a  Roman  to  lendofC«/d^. 
his  wife,  was  vifibly  a  Lacedaemonian  in(litution»  (*")  Leg. 
eftablifhed  with  a  view  of  giving  the  republic  ^'^?^^* 
children  of  a  good  fpecies,  if  I  may  be  allowed  Jul.  df' 
the  term  :   the  other  had  in  view  the  prefervation  ^duberiis. 
of  morals.     The  firft  was  a  law  of  politics,  the 
fecond  a  civil  law. 

C  H  A  P.     XIX. 

^at  we  Jhould  not  decide  tbofe  Things   by  the^ 
civil  liUWy  which  ought  to  be  decided  by  do-- 
mejiic  Laws. 

THE    law  of  the  Vifiogoths  enjoins,    that  (')  Law  of 
the  (")  flaves  of  the  houfe  (hall  be  obliged  f^Z%. 
to  bind  the  man  and  woman  jthey  furprize  in  adul-  3.  tit.  4. 
tcry,  and  to  prefent  them  to  the  hufband  and  to  5  ^* 
the  judge:   a  terrible  law,   which  puts  into  the 

R  3  hands 
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Book  hands  of  fuch  mean  pcrfons  the  care  of  puhliCf 
XXVI.    domeftic,   and  private  vengfeaikc  \ 
Chap.  19.      ,j,j^j^  j^^  ^^^  1^  ^^  where  proper  hut  in  the  ib* 

faglio's  of  the  caft,  where  the  Have  who  has  the 
pharge  of  the  inclofure,  is  deemed  ^n  accomplice 
upion  the  difcovery  of  the  le?^ft  infidelity.  He 
feizes  the  criminals,  not  fo  much  with  a  view  to 
bring  thsm  to  juftice,  as  to  do  jullice  to  himfelft 
and  to  obtain  a  fcruciny  into  the  circuo^ft^nces  of 
the  afiion,  in  order  tq  remove  the  fufpicion  pf  hi« 
'      negligence.^ 

Bi4t,  in  countries  where  women  are  not  guarded, 
it  is  ri^i^ruloys  to  fubjed  thofe  who  govern  th^  fa- 
fnily,  to  the  inquidtion  of  their  flaves. 

This  inquificion  may,  in  certain  cafes,  be  at  the 
mofl;  a  particylaf  dopeftic  regulation,  but  ;ieve( 
^  civil  Jftw. 

C  HA  P.    XX. 

ffbai  we  dugbi  not  to  decide  by  the  JPrincipks  of 
the  civil  LawSy  tbofe  Tiin^s  wfnck  ieh^  t9  tb( 
Jjaw  of  Nations. 

LIBERTY  confifts  principally  in  not  being 
forced  tq  do  a  thing,  where  the  laws  do  not 
oblige :  people  are  in  this  ftate,  only  as  they  are 
governed  by  civil  laws  j  and  be^raufe  they  live  un- 
^er  thofe  civil  laws,  they  are  free. 

Jt  follows  from  hence,  that  princes  who  live  not 
^mong  themfel ves  under  civil  laws,  are  not  free  { 
they  $ire  governed  by  force  •,  they  may  continually 
force,  qr  he  forced.  From  hence  it  followsj, *  that 
treaties  made  by  force,  are  as  obligatory  as  tbofe 
liia.de  by  free  CQR(?nt»    Whcri  v?e  who  live  under 

0vU 
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Civil  laws,  are,  contrary  to  law,  conftrained  to  enw  Book 
ter  into  a  contrail,  wc  may,  by  the  afliftancp  of  p^^^^- 
the  law,  recover  from  the  efFe£ls  of  violence :  bu^     *?'•*'•" 
a  prince,  who  is  always  in  that  ftate  in  which  he 
forces,  or  is  forced,  cannot  complain  .of  a  treaty 
which  he  has  been  compelled  to  fign.    This  would 
be  to  complain  of  his  natural  ftate ;  it  would  feem 
as  if  he  would  be  a  prince  with  refpeft  to  other 
princes,  and  as  if  other  princes  fhould  be  fubjedts 
with  refpe<5b  to  him  ;  that  is,  it  would  be  contra-^ 
ry  ta  th^  natufc  of  tbipgs. 

C  H  A  P.    XXI. 

That  ive  Jhould  not  decide  by  political  Laws^ 
Things  which  belong  tp  the  Law  of  Nations. 

POLITICAL  laws  demand,  that  every  man  be ' 
fijhjcff  to  the  natural  and  civil  courts  of  the 
country  where  he  refides,  and  to  the  cenfure  of 
the  fovereign. 

The  law  of  nations  requires,  that  princes  (halt 
fend  ambaffadors ;  and  a  reafon  drawn  from  thi& 
nature  of  things  does  not  permit  thefe  ambafla- 
dors  to  depend  either  on  the  fovereign,  to  whom 
they  ai'e  fent,  or  on  his  tribunals.  They  are  the 
voice  of  the  prince  who  iends  them,  and  this  voice 
ought  to  be  free ;  no  obftacle  fhould  hinder  the 
e;Kecution  of  their  office  5  they  may  frequently  of- 
fend, becaufe  they  fpeak  for  a  man  entirely  inde- 
pendent;  they,  might  be  wrongfully  accufed,  if 
they  were  liable  to  be  puniihed  for  crimes  ;  if 
they  couid  be  arrefted  for  debts,  thefe  might  be 
forged.  Thus  a  prince,  who  has  naturally  a  bold 
and  enterprising  fpiric,  would  fpeak  by  the  mouth 

il  4  of 
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Book  of  a  man  who  had  every  thing  to  fear.  We  muft 
dh^^^*  then  be  guided,  with  refpcft  to  ambafladors,  by 
and^j,  reafons  drawn  from  the  law  of  nations,  and  not, 
by  thofe  derived  from  political  law.  But  if  they 
make  an  ill  ufe  of  their  reprefentative  charaffeer,  a 
ftop  may  be  put  to  it  by  fending  them  back.  They 
may  even  be  accufed  before  their  mafter,  who  be-* 
comes  either  their  judge  or  their  accomplice, 

CHAP.    XXII. 

^e  unhappy  State  of  the  Ynca  Athualpa, 

THE  principles  we  have  juft  been  eftablilh- 
ing,  were  cruelly  violated  by  the  Spaniardst 
(•)  See    The  Ynca  Athualpa  (°)  cquld  not  be  tried  by  the 
^^uv^^  law  of  nations ;    they  tried  him  by  political  and 
*^  *  civil  laws  ;  they  accufed  him  for  putting  to  death 
fome  of   hi$  own   fubjeds^    for   having   many 
wives,  &c.  and  to  fill  up  the  meafure  of  their 
(tupidity,  they  condemned  him,  not  by  the  poU'r 
tical  and  civil  laws  of  his  own  country,  but  by 
the  political  and  civil  laws  of  thein. 

CHAP.    XXIIL 

S^j/  nvhen^  by  fome  Circumfiance^  the  political 
Law  becomes  deftruBwe  to  the  State ^  we  might 
to  decide  by  fuch  a  political  Law  as  will  pre^ 
ferve  it,  which  femeiimes  becomes  a  Law  of 

ISIations. 

_  • 

\7rrHEN  that  political   law  which  has  cfta* 

T  ^     blilhed  in  the  kingdom  a  certain  order  of 

fucceflion,  becomes  deftrudive  to  the  body  politic 

for  whofe  fake  it  was  eftab^ifbedy  there^  is  not  the 

Icaft 


O  F    LAWS.  ,  249 

leaft  room  to  doubt  but  another  political  law  may  b  o  o  c 
be  made  to  change  this  order ;  and  fo  far  would  ^^^I- 
this  law  be  from  oppofing  the  firft,  it  would  in      ^*  *^* 
the  main  be  entirely  conformable  to  it,  fince  both 
would  depend  on  this  principle,  that»  The  safety 

OF  THE  PEOPLE  IS  THE  SUPREME  LAW. 

I  have  faid  (p),  that  a  great  ftate  becoming  ac-  (')  See 
ceffory  to  another,  is  itfelf  weakened,  and  even^*^^' 
weakens  the  principal.    We  know,  that  it  is  for  book  8. 
the  intereft  of  the  ftate  to  have  the  fupreme  ma-^^*P-  >6» 
giftrate  within  itfelf,  that  the  public  revenues  be  well  ji^'^ol'* 
9d(niniftered,  and  that  its  fpecie  be  not  lent  abroad  book  9. 
to  enrich  another  country.     It  is  of  importance,  ^J^  ^* 
that  he  who  is  to  govern,  has  not  imbibed  foreign  and  book 
maxims :   thcfe  are  Icfs   agreeable  than  thofe  al-  '®*  ^^P* 
ready  eftabiilhed.     Befides,  men  have  an  extrava-  ^ 
gant  fondnefi  for  their  own  laws  and  cuftoms: 
thefe  conftitute  the  happinefs  of  every  commu<> 
nity  I  and,  as  we  learn  from  the  hiftories  of  all  na«- 
tions,  are  rarely  changed  without  violent  commo- 
tions, and  a  great  effufion  of  blood. 

It  follows  from  hence,  that  if  a  great  ftate  has 
to  its  heir  the  pofleiTor  of  a  great  ftate,  the  former 
may  reafonably  exclude  him,  becaufe  a  change  in  the 
order  of  fucceffion  muft  be  of  fervice  to  both  coun-^ 
tries.  Thus  a  law  of  Ruflia,  made  in  the  begin*- 
ning  of  the  reign  of  Elizabeth,  moft  wifely  ex<> 
eluded  from  the  pofleftjon  of  the  crown,  every 
heir  who  pofleiled  another  monarchy  •,  thus  the  law  ^ 
of  Portugal  difqualifies  every  ftranger,  who  lays 
claim  to  the  crown  by  right  of  blood. 

But  if  a  nation  may  exclude,  it  may  with  greater 
reafon  be^  allowed  a  right  to  oblige  a  prince  to  re- 
nounce.   If  the  people  fear  that  a  certain  marriage 

will 
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Book  will  be  attended  m%h  fuch  confequencea,  aa  (ball 
C^ap^il.  rob  the  nation  of  it$  dependence,  or  difmembcr 
fome  of  its  provinces,  ic  may  very  juftly  oblige 
the  concrafbors  and  their  defeendants  to  re* 
nounce  all  right  over  them ;  while  he  who  re* 
nounces,  and  thofe  to  whole  prejudice  he  re^ 
Dovinces,  have  the  lefs  reafon  to  complain,  as  the 
date  might  originally  have  made  a  law  to  tx* 
(;lude  them. 

CHAP.    XXIV- 

7li>at  the  Regulations  of  the  Police  are  of  a  Af- 
ferent Clafs  from  other  civil  Laws. 

THERE  are  criminals,  whom  the  magiftnte 
punifhes,  there  are  others  whom  he  reproves. 
The  former  are  fubje<5t  to  the  power  of  the  law, 
the  latter  to  his  authority  :  thofe  are  cut  oflf*  from 
ibciety ;  thefe  they  oblige  to  live  according  to  the 
rules  of  fociety. 

In  the  exercife  of  the  TaUce^  it  is  rather  the  ma- 
giftrate  who  punifhes,  than  the  law ;  in  the  fentence 
paft  on  crimes,  it  is  rather  the  law  which  pu<^ 
nifhes,  than  the  magiftrate.  The  bufmefs  of  the 
P^/fV^  confifts  in  affairs  which  ariie  every  inftant, 
and  are  commonly  of  a  trifling  nature :  there  is 
then  but  little  need  of  formalties.  The  aAio^s  of 
the  Police  are  q^ick ;  they  are  cxercifcd  over  things 
,  which  return  every  day  ;  it  would  be  therefore  im- 
proper for  it  to  inflii^  fevere  punifliments.  It  is 
continually  employed  about  minute  particulars; 
great  examples  are  therefore  not  defigned  for  its 
purpofe. '  It  is  governed  rather  by  regulations  than 
laws  *;  thofe  who  are  fubjed  tp  its  jurifdifUon,  ait 
?  ^  .    ijiceifantly 
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IncdBkitly  wider  th0  eye  of  the  migiftrtte :  it  B  o  o  c 
|s  therefore  his  fault  if  they  faH  into  cwe^*^^^- 
Thus  wc  t>u^t   not    %Q   cmifound   a  flag^rant    *  \* 

violation  of  the  laws,  with  a  fimple  breach 
pf  the':P^^  i  tliefe  tho^  e^p  of  4  d^erent 
<rfder.  • 

.  From  hence  it  {oli(r»t,  diat  the  laws  of  an  It»* 
Han  *  republic,  where  bearing  fire-arms  is  puniihed 
fts  a  capital  crinie,  and  where  it  is  not  nsore  £|tal  to 
make  an  ill  ufe  of  them,  than  to  carry  them  is  not 
agreeable  to  the  nature  of  things. 

It  follQws,  moreover,  that  the  applauded  adion  of 
that  emperor,  who  caufed  a  baker  to  be  empaled 
whom  he  found  guilty  of  a  fraud,  was  the  action 
of  a  fiiltan,  who  knew  not  how  tQ  be  juft,  with-  / 
odt  coinmitting  an  outrage  OQ  juftice. 

CHAP.    XXV* 

^hat  we  Jhould  rfft  follow  fki  general  Dijpofi^ 
tion  of  the  civil  Lam^  in  T!iings  which  ought 
to  be  fubjeB  to  particular  Rules  drawn  from 
their  own  Nature. 

• 

T  S  it  a  good  law,  that  all  civil  obligations  palTed 
-*■  between  failors  in  a  fhip  in  the  courfe  of  a 
voyage  fhould  be  null  ?  Francis  Pirard  (})'  tells  0)  Chap, 
us,  that  in  his  tinae  it  was  not  obferved  by  the'+'P'*^* 
Portuguefe,  though  it  was  by  the  French.  Men 
who  are  together  only  for  a  fhort .  time ;  who 
have  no  wants,  fince  they  are  provided  for 
by  the  prince  ;  who  have  only  one  objeft  in 
viewjj  that  of  their  voyage  \   who  arc  flo  longer 

^  Venice. 
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Book  in  focicty,  bUt  ire  only  the  inhabiunts  of  «  Aip, 
cSp'L  °^^^  "^^  ***  contraft  obligations  that  were  never 
introduced,   but  to  fupporc  the  burthen  of  civil 
fbciety. 

In  the  fame  f^nrie  was  the  law  of  the  Rhodians, 
made  at  a  time  when-  tbe^p  always  followed  the 
coafts ;  it  ordained,  that  thofe  who  during  a  cempeft 
ftaid  in  a  veOel,  fhould  have  flitp  and  cat^,  and 
thofe  who  quitted  it  fhould  have  nothing. 
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BOOK    XXVII. 
C  H  A  P.    I. 

/ 

V 

Of  the  Origin  and  Revolutions  of  the  Roman 

Laws  on  Succeffions. 

THIS  affair  derives  its  eftabiiftiment  from  Book 
the  moft  diftant  antiquity  %  and  to  pene-  r^^^/* 
trate  to  its  foundation,  permit  me  to  learch 
among  the  firft  laws  of  the  Romans,  for  what» 
I  believe,  no  body  yet  has  been  fo  happy  as  to 
difcover. 

We  know  that  Romulus  (*)  divided  the  land  of  WDionyC 
his  little  kingdom  among, his  fubjeds ;  it  fcems  to  |^|^^'^"* 
me,  that  from  hence  the  laws  of  Rome  on  fuc-  piutarci,  * 
ceflions  were  derived.  compari- 

^p  »».   ^^ 

The  law  of  the  divifion  of  lands  made  it  nc-  ^^^^  * 
ceffary,  that  the  property  of  one  family  (hould  not  Numa  and 
pafs  into  another  :    from  hence  it  followed,  that  h^^^i^* 
there  were  but  two  orders  of  heirs  eftablifhed  by 
law*,  the  children  and  all  the  defcendants  that 
lived  under  the  power  of  the  father,  whom  they 
called  fui  baredes^  or  his  natural  heirs  \   and,  in 
their  default,   the  neareft  relations  on  the  male 
fide,  whom  they  called  agnati. 

It  followed  likewife,  that  the  relations  on  the  fe- 
male fide,,  whom  they  called  cognati^  ought  not  to 

*  ^Jt  Ji  inttfiusi  moritur  cmi  fuu$  hares  nee  eietaiii,  agnafus 
proximus  familiam  hab^to.  Pragmeot  of  the  law  of  the  twelve 
Tablet  in  Ulpian*  the  laft  th]e„ 

fucceed  -, 
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Book  fucceed  ;  they  would  have  cohreyed  the  eftate  ihic) 
XXVII.  another  family,  whidi  was  not  allowed. 

''  ^'       From  thence  alfo  it  followed,  that  the  qhildreii 
ought  not  to  fucceed  to  the  mother,  o6r  the  mo- 
ther to  her  children  i  for  this  might  carry  the  eftate 
of  one  family  into  another.  Thus  we  fee  them  ex- 
(^)  Sec  Ae  eluded  (^)  by  the  law  of  the  twelve  Tables ;  it  called 
Fragm.  of  hqj^  |^  ^^^  fucceffion  but  the  ogfiaHj  and  there  waJ 
i slti^id.  °^  agnation  between  the  fon  and  the  mother. 
Inft.tit.3k     But  it  was  indifferent  whether  the  fuus  barest 
^J/^^'^'or,  in  default  of  fuch,  the  qearefl:  by  agnation^ 
TtrtuUi^    was  male  or  female ;    becaufe,  as  the  relations  on 
mnum,      ^^  mother's  fide  could  not  fucceed^  though  a  wo- 
man who  was  an  heirefs  fliould  happen  to  marry^ 
yet  the  eftate  always  returned  into  the  family  from 
whence  it  came.     On  this  account,  the  law  of  th^ 
twelve  Tables  does  not  diftinguifli,  whether  the  per- 
(^Paulas,  fon  (^)  who  fucceeded  was  male  or  female.' 
hb.4.fcnt*      Tijjg  ^^  jjjg  caufe,  that  though  the  grandchil-. 

*  dren  by  the  fon  fucceeded  to  the  grandfather,  thtf 

grandchildren  by  the  daughter  did  hot  fucceed; 

forj'  to  prevent  the  eftate  from  palling  into  another 

family,    the  agfuiti  were   preferred    before  thctfli 

(OInft.titi  Hence,  the  daughter,  and  not  her  (**)  children^ 

^^'  3-       fucceeded  to  the  father. 

Thus  amongft  the  primitive  Romans,  the  women 
fucceeded,  when  this  was  agreeable  to  the  law  of 
the  diviflon  of  lands  ;  and  they  did  not  fucceed^ 
when  this  law  might  ftjfFer  by  it. 

Such  were  the  laws  of  fucceffion  among  the  prt- 
mitiVe  Romans  ;  and  as  thefe  had  a  natural  de- 
pendence on  the  conftitution,    and  were  derived 
from  the  'divifion  of  lapds,  it  is  eafy  to  perceive, 
.  •  that  they  had  not  a  foreign  original^  and  were  not 

of 
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of  the  number  of  thofe  brooght  into  the  republic  B  o  o  «: 
by  the  cfeputies  fcnt  into  the  cities  of  Gwcce.  ^XVIt 

Dionyfius  HaKcarnafleus  tells  us  (*),  that^erviua     y^.'.  ^' 
Tuliius  finding  the  laws  of  Romulus  and  NiHna  on  pag.  '276! 
the  divifion  of  lands  aboliihed,  he  re(l<M*ed  them, 
snd  made  new  ones,  to  give  the  old  3,  greats  wdght. 
We  cannot  therefore  doubt^  but  that  the  laws  w^ 
have  been  fpeaking  of,  made  in  ccmiequence  of 
this  divifion,  were  the  work  of  thefe  three  Roman 
kgtflators. 

The  order  of  fucceffion  having  been  eftabliflied  in 
con&quence  of  a  pbliticat  law,  no  citizen  was  al- 
lowed to  break  in  upon  it  by  his  private  will ;  ^thac 
is,  in  the  firfl:  ages  of  Rome,  he  had  not  the  power 
of  making  a  teftament.  Yet  it  would  have  been 
hard  to  deprive  him,  in  his  laft  moments,  of  the 
friendly  commerce  of  kind  and  beneficent  aftions. 

They  therefore  found  a  method  of  reconciling, 
in  this  refped,  the  laws  with  the  defires  of  the  in- 
dividual. He  was  permitted  to  difpofe  of  his  fub* 
ftance,  in  an  aflembly  of  the  people  ;  and  thus  ' 
every  teftament  was,  in  fome  fort,  an  adt  of  the 
legiflative  power. 

The  law  of  the  twelve  Tables  permitted  the  per- 
fon  who  made  his  will,  to  chufe  which  citizen  he 
pleafed  for  his  heir.  The  reafon  that  induced  ^ 
the  Roman  laws  fo  ftriftly  to  reftrain  the  num- 
ber of  thofe  who  might  fucceed  alf  ^inteftafo,  was 
the  law  of  the  divifion  of  lands  ;  and  the  rea-* 
fon  why  they  extended  fo  widely  the  power  of 
the  teftator,  was,  that  as  the  father-might  *  fell 

•  Dionyfius  HalicarnaiTens  proves,  by  a  law  of  Numa,  that  the 
law  which  permitted  a  father  to  fell  his  fob  three  times,  was  made 
by  RomuIu9,  and  not  by  the  Decemvirs.    Lib.  a. 

his 
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Book  his  children,  he  might  with  greater  reafon  depfivs 

^^^^*  them  of  his  fubftance.    Thefc  were  therefore  dif* 

ferent  eflfedsy  lince  they  flowed  from  difierent.prin* 

ciples ;  and  fuch  is,  in  this  refpedb,  the  ipirit  of 

the  Roman  laws. 

The  ancient  laws  of  Athens  did  not  fufier  a 
(0  See  citizen  tp  make  a  will.  Solon  (0  permitted  it, 
Plataw:h,  ^j^j^  ^^  exception  to  thofc  who  had  children  :  and 

Solon,  the  legiflators  of  Rome,  filled  with  the  idea  of 
paternal  power,  allowed  (he  making  a  will  even 
to  the  prejudice  of  their  children.  It  muft  be  con- 
felled,  that  the  ancient  laws  of  Athens  were  more 
confiftent  than  thofe  of  Rome.  The  indefinite 
permiflion  of  making  a  will,  which  had  been 
granted  to  the  .Romans,  ruined  by  little  and  littk 
the  political  regulation  on  the  divifions  of  lands : 
it  was  the  principal  thing  that  introduced  the  fa* 
tal  difference  between  riches  and  poverty :  many 
s  Ihares  were  united  in  the  fame  perfon  ;  fome  ci- 
tizens had  too  much,  and  a  multitude  of  others 
had  nothing.  Thus  the  people  being  continually 
deprived  of  their  fhares,  were  inceflantly  calling 
out  for  a  new  diftribution  oJf  lands.  Theyde* 
manded  it  in  an  age  when  the  frugality,  the  parfi- 
mony,  and  the  poverty  of  the  Romans,  were  their  di- 
flinguilhingcharafteriflic;  as  well  as  at  a  time  when 
their  luxury  was  become  flill  more  aflonifhing. 

Tellaments  being  properly  a  law  made  in  the 
ailembly  of  the  people,  thofe  who  were  in  the 
army  were  thereby  deprived  of  a  tcftamentary 
power.  The  people  therefore  gave  the  foldicrs 
the  privilege  *  of  making  before  their  companions, 

the 

*  This  tedamenty  called  h  frocinfftt,  was  dificrent  from  that 
which  they  (tiled  military^  which  was  eftablilhed  only  by  the 

coa- 
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the  difpofiddns  which  *  fhould  iia[ve  been  made  bfe-    Book 

fore  them.    :  -    Ch^^^^' 

*  The  great  aflethbljr  t)f  die  people  met  but  twice     *^'  ** 
a  year ;    befides,  botli  the  people  and  the  affairs 
brought  before  them  were .  increafcd  :   they  there- 
fore judged  it  convenient  to '  permit  all  the  citi* 
stens  to  make  their  f  vnlb  before  fome   Roman 
citizens  of  ripe  age,  who  were  to  reprefenc  the 
body  of  the  people :  they  took  five  (^)  citizens,  in  («)Ulpian, 
Whofe  prcfencethe  inheritor  (^)  pnrChafcd  his  fami-  J^V^;^^* 
ly,  that  is,  his  inheritance  of  the'  teftator  v  another  J^pi^^  jp^f, 
citizen  brought  a  pair  of  &ales  to  weigh  the  va^  lib.  2>  tit. 
lue ;    for  the  Romans  J,  as  yet,  had  no  money.      ^^- 

To  all  appearance  thefe  five  citizens  were  to  re* 
preient  the  five  clafles  of  the  people ;  and  they 
fet.no  value  on  the  fixth,  as  being  compofed  of 
men  who  had  n6  property. 

We  ought  not  to  fay,  with  Juftinian,  that  thefe 
fales  were  merely  imaginary  •,  they  became,  indeed^ 
imaginary  in  tinfie^  but  were  not  fo  originally. 
Mod  of  the  laws  which  afterwards  regulated  willj^ 
Were  built  on  the  reality  of  thefe  fales :  we  find 
fufficient  proof  of  this  in  the  fragments  of  UI- 

pian  (0*      The    deaf,    the   dumb,    the   prodigal,  (i)Tit:io. 
could  not  make  a   will;    the  deaf^    becaufe    tTe§<3* 
could  not  hear  the  words  of  the  buyer  of  the  in- 
heritance;   the  dumb,  becaufe  he  could  not  pro- 

conftitotions  of  the  emperors^  Leg,  ,i .  ff.  it  miUtari  ujlament^^ 
This  was  one  ojf"  the  artifices  by  which  ^t'j  cajoled  the  foldiers. 

•  This  teftament  was  libt  in  rtrriting,  and  it  Was  withoui  ic)c^ 
malityy  fine  libra  l^  tabutiit  as  Cicero  fays,  lib4  i,  de  Oratort. 

f  Inftitat.  lib.  2.  tit.  10*  $  k  Aulus  Gellius,  lib.  15.  cap.  i'^. 
They  called  this  form  of  tellament  ptr  as  fsT  iibrem, 

X  T.  Livy,  lib*  4*  mndum  urgtntum  fignatum  erat»  He  fpeak« 
of  the  time  of  the  fiegc  of  Vcii. 

Vol.  II.  S     ,  nouncc 
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Book  nounce  the  terms  of  notoihatiQii;  ^thfc  prodig^U 
XXVII.  becaufc  as  he  was  excluded  from  the  management 
^^'^'  of  all  affairs,  be  could  Hot  &U  his  ioherltance. 
I  omit  any  farther  examples.  .  . 

Wills  being  made  iatbe.aflfembly  of  tha  people, 

were  rather  the  afts  of  pobttcal  than  c^  ciVU  laws, 

a  public  rather  than  a  psivate;  right ;  fnom  whence  it 

followed,  that  the  father,  while  his  fon  was  under  his 

authority,  could  not  give  him  leave  to  make  a  wiU* 

Among  moft  nations,  wills  are  not  {vbjt&  to 

.     greater  formalities  than  ordinary  G0iktnb6b :    bei* 

caufe  both  the  one  and  the  other  are  oniy  e3q>re£- 

fions  of  the  will  pf  him  ^g  makes  the  contra6t, 

and  both  are  equally  a  pf  ivate  righc    But,  among 

the  Romans j  where  teftaments  wei«  derived .  from 

the  public  law,  they  were  attended  with  much 

{^)  Inftit.  greater  formalities  (^),  than  other  affairs  %  and  this 

,  lib.  2.  tit.  is  ftill  the  cafe  in  thofe  provinces  of  Frahcttj-^hich 

*°'  *  '*    are  governed  by  the  Roman  law. 

Teftaments  being;  as  I  have  faid,  a  law  of  the 
people,  they  ought  to  be  made  with  the  force  of 
a  command,  and  in  fuch  terms  as  are  called  direff 
and  imperative  *.  Hepce  a  rule  was  fogrmied,  that 
they  could  neither  give  viik  tranfmit  an  inheritance, 
without  making  uie  of  the  .  imperative  words : 
from  whence  it  followed,  that  they  might  very 
juftly  in  certain  cafes  makera  iubflkution  t«4>>  and 
ordain,  that  the  inheritance  Ihould  pafs  to  another 
heir ;  but  that  they  could  /never  make  a  fiduciary 
bcqueft  J,  that  is,  charge  any  orje  iii  terms  of  in- 

•  Let  Titios  be  my  heii*.  • 

^  •     t  Vulgar,  pupillary,  and  exemplary. 

t  Augaftas,  for  particular  reafons,  firll  began  to  authorife 
the  fiduciary  bequeft.  which  in  the  Roman  law  was  called  Jdei 
commifum.  Inilit.  lib.  2.  tic.  23.  in  proamio» 

treaty 


o"S^'tik¥s.'"T 


« 


to  another. .^^,    .L  W  /     ■' /r."      ■'"-' ••   'c^f^f^ 


V4i6\mfMt'  have  fuccfceded  *  ah ''  iriteJtaUtk  Kis  fa- 
ther j  Dujt'ih  hpither  T^  nor  duirtheritrng 
liil  mugKter,*  )ie  did^  tio  imury  to  ms  (iauchter's 
fchUdS'CD^*  who/cQuW  'intejlato  to 
their ^*mbi4ier*v4  becl^iile  tney.  weft  neitKer  */«/  i^^^-* 
redes^  aor  asnath      ..,}•,          *  ..  , 


/ 
) 


Tne  Taws  of  the   ancient  Romans  concerning      .,  .   i 
rucceUionsV  being    forohed    witK   the'  lame'  fpirifc     •--  "'^ 

whicn*  d^clated  the  -divuion  or  lands j  did  not  fur-    ^ ' 

ftciently  reuriin.  tnd  riches' of  women  ;  thus  a  dooi* 

infepara- 
le  fecond 

and  thtriJ 'Punic  War,'  tney-'oeffan  to  perceive*  the 
evil,  and  made  the. Vocontap  f  law :.  but  as  they 
were  induced  to  this  by  tne.m oft  important  con^ 
Gderations  i  as  but  few  ponuments  pave  rfeached 
Us  that  take  notice  of  this  Jaw  ;  and  as  .it.  has  hi-  ^ 
therto  been  fpoken  ina  mq^  confufed  iriahnet,  I 
Ihail  endeavour  to  clear  if  up.      . 

Cicero  has  prefer vcd  a  trdgmenti  which  forbids 

•  ^i/  liber9s^matris  int9ftata  hateditas.  Lib*  12.  "i^ab.  mnper^       .,# 
iimbat^  quia  famina  Juos  handes  rum  habent^     Ulpiani  Fragm* 

t  It  was  propofed  by  Quintu^  Voconiu?,  trjbyai^c  ^,^«  pc<>* 
pie.     Scft  Cicero's  fecond  oration  againft  Verres.     Inj^tie  |!pj- 
toYne  of  *r;  Uvy;  lib.  41V  We  mould  Ukd  Vocahiiis'nnftead    . 
of  Volumnius. 

S  2  .the 
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i.  > 

Book  the  Inftjtu^ing  a  woman  an  *.  heirefs,  whether  Ihe 
ri^^^^'  was  married  or  unmarried. 

ap.  1.  ^j^^  Epitome  of  Livy,  where  iiefpeaks  bf  this 
(»)  Second  law,  fays  +  no  more  :  it  appears  From  (})  Cicero 
Oration  ^^^j  g^^  Auguftin,  that  the  daughter,  though'. ^a 
VcTres.  o^ly  child  ("*),  was  comprehended  in  the  prohi- 
(•»)Ofthcbition.  .     '  ^ 

city  of         Cato  th?  elder  (")  contributed  all  in  his  powcr> 
-°  '     *  to  get  this  law  paffed.     AuIiisGeliius  cites  a'frag- 
(")  Epi-    ment  (**)  of  a  fpeech,  which  he  made .  op  tHis.  ocr 
tome  of    cafion.     By  preventing  the  fycceilion' of  women, 
Livy,  hb.  j^jg  intent  was  to  take  ^way  the  fourde  of  luxury  : 
(•Lib.a?.^^  by  undertaking  the  defence  of/theOppian.law, 
cap.  6.     he  intended  to  put  a  ftop'to  luxury ^itfelF. 
(p)'Inftit.       In  the  Inftitutes.of  Juftinian  If)  an<i  Thcpphi- 
1;/ A*      lus  C^)/  mention  is  made  of  a  chapter  of  tlie  Vo- 
f?)Ibid.    conian  law,  which  limits  the  po^vc^*  of  bequeath- 
ing.    In  reading  theic  authors,  every  l^bdy  would 
imagine,  that  this  chapter  was  ipade  to  prevent  the 
inheritance  from  being  fdcxaurteq'by.fegacies,  as 
to  render  it  unworthy  of  the  heirVliacceptance. 
But  this  was  not  the  fpirit  6f  t^i.e  ydcdnian  law. 
We  have  juft  feen,  thai  th^y  had  in  view  the'hin- 
dering  women  from  inheriting  an  eftaje.  '  The  ar- 
ticle of  this  law,  which  fet  bounds  to  the  power  of 
bequeathing,  entered  into  this  view  :  for  if  people 
had  been  poffefled  of  the'  liberty  to  feequeath  as 
much  as  they  pleafed,  the  women  might  have  re- 
ceived as  legacies,  what  they  could  not  receive  by 
fuccefliom  -..,.' 

*  Sanxit ne  quh  hartdem  *uirginem  nevi  muUerem 

factret,     Ciccro*8  fccond  Oration 'agaitifl  Vcrrcs,  ' 

*  Le^em  tulitj  m  qui  J  oatidm  mulienm  inftitu^if*  Lib.  41. 
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The  Voconian  law  was ,  made  to  hinder  the  wo-  Book 
men  from  growing  too  wealthy  ;   for  this  end  it^^^^** 
was    neceffary    to    deprive  them  of  large  .  in  he-     ^^'*' 
ritances,    and  not  of   fuch  as  were  incapable  of 
fupporting  luxury.    The  law  fixed  a  cercain  fum, 
to  be  given  to  the  women  whom  it  deprived  of 
the  fucceffion.    Cicero*,  from  whom  we  have  this 
particatar,    does  not  tell  us  what,  was  the  fum ; 
but  by  Dio  -f-  we  are  informed,  it  was  a  hundred 
thoufand  feftcrces. 

The  Vbconian  law  was  made  to  regulate  opulence, 
not  to  lay  a  reftraint  upon  poverty  j  hence  Cicero  J 
informs  us,  that  it  related  only  to  \thpfe  whofe 
names  were  regiftered  in  the  confuls  books. 

This  furnilhed  a  pretence  for  eluding  the  law : 
it  is  'well  known  that  the  Romans  were  extremely 
fond  of  fet  forms  i  and  we  have  already  taken 
notice,  that  it  was  the  fpirit  of  the  republic  to 
follow  the  letter  of  the  law.  There  were  fathers 
who  would  not  give  in  their,  names  to  be  enrolled 
by  the  cenfors,  becaufe  they  would  have  it  in  their 
.power  to  leave  the  fucceffion  to  a  daughter :  and 
the  prsetors  determined,  that  this  was  no  violation 
of  the  Voconian  law,  fince  it  was  not  contrary  to 
the  letter  of  it. 

One  Anius  Afellus  haci  appointed  his  daughter 
his  fole  heir  -and  executrix.  He  had  a  right  to 
make  this  difpofition,  fays  Cicero  ||  j   he  was  not 

reftrained  by  the  Voconian  law,  lince  he  was  not 

> 

*  Nemo  cenfait  plus  Fadiae  dandum,  quam  poffet  ad  earn 
lege  Voconia  pervenire.    De  finibus  boni  li  mali^  lib.  6. 

f  Cum  lege  Voconia  mulieribus  prohibcrctur,  nequaroajorcm 
centum  millibus  nummoiii  hsereditatem  poflet  adire.    Lib.  56. 

}  %/  anfus  iffet.    Second  Oration  againft  Verres, 

II  dnfys  noH  trat*    Ibid. 

S  3  included  * 


Chi  "*  ^  ^'*  PPW^Pi  Hafi,  dgppLyM  Ajjji^s  /i^^ 
•  •'^'  '  •eX  the  %ce|rio^  i .  an^  C;ic^rp.  fn^pta|9^,i:h4)t,  Vgr- 
res  had,  been:  bribed,  otber^rifif  he  wpujd.  notJwuvc 
.    annulled.'  ^  cjifpolitioa^ which  all  j^^,fff^tj:r.ptp^]u)xs 

bepA,  >«h9  w,9-e.  nap  r^giftered  in .  tbj5  ^Pij^ij  ^ 
^hich  .4^;  ^^9.  ftecmea  of  Rome,  vece^  u^c^H^e4.?' 
According  to  the  itiftitution  of  Scrviwaj  TvIUm?^ 

(*)  liib, 4.  nic;n;ioaed .by*  Dionyfius- of  H^t^pfnafTp^' )«  ^!^<?*"y 

citj^en;  i)ot  epjol.led  ii>  theceiafui^  became  ^  fli|^i 

O  Inorap  ^ven  Cicera  hioifclf  (0  o|){ervej5,  that  fujqh^a  rji?jt\ 

Slar'  ^^^J^eited  hi3;i|berty  :   andl  t^e  fanic  thipg  is,  ajfipxpr. 

ed,  by  ^onaras.     There,  muft^  have  bce^  thenefore 

^  diflference  betweea  not.b^iqg  io  the  cenfus  ac- 

(jprding  to  the.  fpirit  of  the  Voconiaa  laM^,  an^ 

pot  being  in.  it^  ^pj:of4ing . to.  tjie  fpifii^  of;  Sgryius 

T^Uius's.  in^itutictns,  .       ,    ^  ;     , 

.  They,  w}i9fe  names,  wcre^  nc4;regi0jecd.  ip  the 

^]^p  jfijrft-;c^|Jefi,;.i  the,  inhabitanU  rankc4 

^i . proppr^ion  -to  jthqir  fortune?^ . ^W- ' ^P^  ^P,^" 

grized  ip\th9  gpnfu5  *  a5cordag.\o^  tljc.ferit  .p£ 

^P  ^Q?.o^lf?;JajY-  |hey^  ^^p,  wefft  npj;;  enf pjlc^ 

nn^obeof  tKefe  fix  claffes,  or  who  w^re^not  rafclcc4 

;  i?y..tj?e  .epqfQiFs,  ^owngXijchi  ^.werc  palled '^©^V, 

*      ^cre  nopncluded  in  the  cenfiis^  l^oi^ii^^fpvtjj^ 

¥W^^  9f;  S,er viu^V  lAfti tutiqns,  ,^ S«ch',was  the  fjrcg 

V^  :"iWe|J^h%«i:?o  ehjde^  the Vp^pQ^.I^T^, Jjl^r^ 

fubmitted  to  the  difgrace  of  being  conft>Onfled  ia 

che  fixthcfafj  wth  the  prvlefdrH  tLtidiUapifi  ^ctftji^ 

i  *    .  * 

V   *  Thpft  five.firll  claffes  Were,  fo  caaiiderable,  that  ^Vthor* 
4binetir]fic8  in^QiiQD  ftOtin«r«.th*«kjpveK 

or 
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of  perhaps  to  have  their  names  entered  in  the  Bopk 
Gerites  tabulae  ^.  XXVII. 

We  have  elfewhere  obferved,  that  the  Roman  ^^^^*  '• 
laws  did  not  admit  of  fiduciary  bequefts.     The 
hopes  of  evading  the  Voconiah  law  were  the  caufe 
of  their  being  introduced  :    they  inftituted  an  heir 
qiialified  by  the  law,  and  they  begged  he  would 
relign  the  fuccellion  to  a  perfon  whom  the  law  had 
excluded  :    this  new   method  of  difpofition  was 
produ6Kve  of  very  different  eflfefts.     Some  re-< 
figned '  the  inheritance ;   ahd  the  condoA  of  Sextus 
Pcduceus  f)^on  an  occafion  of  this  nature  was  very  (0  Cicero, 
remarkabte.    A-  confiderablc  fucceflion    was   left  ^  ^'^^* 
hiihi'  and   no    body   livirJg  knew   that  he  was  inali,lib.2. 
defired'  to  rcfi'gn  it  to  anothier ;   when  he  waited 
upon  thie  widow  of  the  teftator,  and  made  over 
to  het  the  whole  fortune  belonging  to  her  late 
kviiBaitd; 

Others  kept  poffeffion  of  the  inheritance;  and  here 
tht  ^liinple  of  P.  Sextilius  Rufiis  is  alio  famous, 
having  beferf  made  ufe  of  by  ,Cicero*  C*)  in  his  dif-  (")  Ibid. 
putationsa^nft  the  Epicureans.  "  Ihmyyoun- 
**  ga-  days,  fayi  'he,  I  vns'  defired  by  Sextilius 
•*  t6^  afccompiny  Wn*  to  his  friends,  in  order  to 
"  kflt)W  whether  he  ou^t  to  reftore  the  inherit- 
**  ante  of  Qaintus  Eadius  Gallus  to  his  daughter 
**'  FadCa.  Therfe  were  leveral  young  people  pre- 
^*  fctir,  with'  others  of  more  maturity  and  judg- 
**  ment ;  and  not  one  of  them  was  of  opinion 
^•'that^  he  fhould  give  more  to  Fadia,  than  the 
"  lady   wis   iritrtled   to    by    the  Voconian   law. 

"'In  confequerice  of  this,  Sextilius  kept  pofleflion 

.....'■* 

f  I^'Caritm  tabulas  reftrri  i  €&arim  fari. 

S  4  "of 
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Book  **'  of  ^  fine  eftate,  pf  which. he  would. not  have  r«- 
XXVIL  c<  tained  a  fingle  feftcrcius,  had  he  preferred  juff  - 
>^f '  '•,  u  ^i^,^  ^Q  utility,  It  is  poffible,  added  hjc,  that  you 
*'  V^ouW  h^ve  refigned  the  inheritance  ;  nay,  it  ia 
^*  poffible  that  Epicurus  hinrjfelf  would  have  rer 
♦*  figned  it ;  but  you  would  not  h^ve  afted  ac* 
**  cording  to  your  own  principles."  Hqre  I  lh*U 
paufe  a  litcje  to  reflc^^. 

It  is  a  rnisfortune  inherent  to  humanity,  that 
legiflators  fhould   be  fomecime$  obliged   to  enad 
laws  repugnant  to  the  di<^tes  of  nature :   fuch 
was  the  Vocpni^n  law.     The  reafop  is,  the  le- 
giQature  confiders  the  fociety  rather  than  the  ci-. 
tizen,  and  the  citizen  rather  than  the  man.     The 
law  Sacrificed  both  the  citizen  apd  the  man,  and 
dircded  its  vjews  to  the  prpfpcrity  of  the  repub- 
.  |ic.      3uppofe  ^    perfon    made    a   fiduciary   be-: 
queft  in  favour  of   his  daughter  j   the  law  paid 
no  regard  tp  (he  feptiments  of  nature  in  the  fa- 
ther, nor  to  the  filial  piety  of  the  daughter ;   all 
I  it  h^d  ^n  eye  tp,  was  the  perfon  to  whom  the 
bequeft  was  made  in  truft,  and  who  on  fuch  occa- 
fion  foynd  hifnfelf  in  a  terrible  flilcmma.     If  he 
feftored  the  eftafe,  he  was  a  bad  citizen  -,  if  he 
kept  it,  he  w^s  a  bad  man*     None  but  good*- 
natured  people  thought  of  eluding  the  law  5  and 
they  could  pitch  uppn  none   but  honeft  men  to 
help  therp  to  elude  it  i   for  a  truft  of  this  kind 
requires  ^  tfiumph  over  avariee  and  inordinate 
pleafpre,  which  nope  but  honeft  men  are  like  to 
obtain.     Perhaps  ip  this  light  to  Iqok  upon  them 
^^s  \>2id  citizens;  would  h^ve  favoured  too  much  of 
fevcrity.     It  is  not  impoffible  but  the  legiflator 
parried  ^is  point  in  a  great  nieafure,   fince  his 
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law  was  of  fuch  a  nature,  as  obliged  none  but  Book 
honeft  men  to  elude  it.  ^^^^' 

.  At  the  time  when  the  Voconian  law  wa$  paflP-  *^'  '* 
ed,  the  Romans  ftill  preferved  fome  remains 
of  their  ancient  purity  of  manners*  Their  con* 
fdence  was  fometimes  engagjed  in  favour  of  the 
law ;  and  they  were  made  to  fwear  they  would 
obferve  it^  :  fo  that  honefly,  in  fome  meaibre, 
was  fet  in  oppofidon  againft  icfelf.  But  latterly,  their 
morals  were  corrupted  to  fuch  a  degree,  that  the 
fiduciary  bequefls  muft  have  had  lefs  efficacy  to 
elude  the  Voconian  law,  than  that  very  legiflator 
had  to  enforce  its  obfervance. 

The  civil  wars  were  the  deftruftion  of  an  infinite 
number  of  citizens.    Under  Auguftus,  Rome  was 
.  almofl:  deferted:   it  was  necefiary  to  repeople  it. 
They  made  the  Papian  laws,  which  omitted  nothing 
that  could  encourage  (')  the  cidzens  to  marry,  and  (')  See 
procreate  children.     One  of  the  principal  n^eansr^**??! 
was  to  increafef ,  in  favour  of  thofe  who  gave  into  in  book 
the  views  of  the  law,  the  hopes  of  being  heirs,  and  *3'^**^* 
to  diminifh  the  expedadons  of  thofe  who  refufed  i 
and  as  the  Voconian  law  had  rendered  women  in-  ', 
capable  of  fucceeding,  the  Papian  law,  in  certain 
cafes,  difpenfed  with  this  prohibition. 

Women  (y),  efpecially  thofe  who  had  children,  (j)  See 
were  rendered  capable  of  receiving  in  virtue  of  the  ^J^' 
will  of  their  hufbands ;  they  even  might,  when  they  tit.  15.  § 
had  children,  receive  in  virtue  of  the  will  of  ftrangers.  i6« 
All  this  was  in  diredt  oppofition  to  the  regulations 
< 

*  Sextilias  faid  he  had  fworn  to  obferve  it.  Cic.  de  finibus 
boni  &  mail,  lib.  2. 

t  The  fame  difference  occurs  in  feveral  regulations  of  the 
Pf|ttafi  law*    See  the  Fragments  of  Ulfian,  §  /^^  5,  and  6. 

of 
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BQ^n  iif'ithrVpcbfriiKi.  Jaw:  and  yot  it  is  ismarkable; 

XXVft  that  the  fpirit  of  this  law  waai  not  endrdy  ahao^ 

^  ^^  ^*  dfliifd^ .  JFw  emflnple,.  the  Papiati7la«r,\wiikb  per- 

Inlhed  a  manwha  had:  ont.  child  *,..tti.  xcorire  in 

cmt€  inbeiitance  b)r;  the  mill  of  a  ftcahger,  granted 

thb  feme:  fayounitd. the  wife  ooiy .  :whca-  fhr  bad 

(*)  Sec     thtW;'childiien(*V      -  *     * 

c*TJ?*  .  ,  ifc  XBtfft  be  remir|f«d»  that  dac  Papian  law  did  ooib 

dthmd^    itader  thr  womtn  who  had'  three  childmir  capa^ 

frofcripto-  ofl:  fnctee^itng;  exopL  iii^' riitue  c^  thewtli:  of 

f^^'.f^     ftrangeirs  9  and  fchait  with  rdbedb  to  the  fucccCEoa 

See  the    ^  relations^  itrldft  fshe  ancient.. laws,  and  pamcu* 

Fragm.  of  larfy  (*)  the  Voconian,  iaall  dietr  force.    Bat  dus 

6.  and  tit.  Rome»  corrupted  by  the  riches  of  every  nation; 
^9-  i  3*  h^d-dtanged  her  noanners;  the:  putting  a  ib^  to 
^f  urin  ^^  Iwxury  of  wetmcn/^^saa  no  longer  minded.  Au- 
tit,i6;  §u  J  ktfipQdHtia,  c  wbct:livod;unc)'6|:  (^)  Adrian^  teUs:  uq 
^•■^^  that  ifl  his'rim«'tl«/ycloonrad  law  was  idmolt  abo» 
"^' "'^ iiflwd)T  it « was: buried^ tMMfer.tAie. opulence  of  the 
CJtiWif):  4iftji-  f  TbUs*  wcrlffmldir  the-ftsitences ^of  *  Pauliisr(^)i 
^P- 1 •  yvlMi  Ivved .  ursler* Niger;  and-  in.'the.  6'agjmimt&  of 
(')Lib.4.  mpiaar(^)^  'who.was.iaitln.^iincJ  of^AfeiBander  Se^ 
^/'r^*  ^  ^*  Korw^^  that,  thrf  fiftcrsf. oa*  the.  father's i fide-  nrighn 
4  6.  *^**  'fucceed,  and  that  noiie  but.  the.  relations  of  a  more 
'  4*^^(  (fegoefc  wttpe  in  the*  cafcD  of  thofe  prohibited 
by?  tbe  VoQomary  law.  . 

IFhe  ancieiit  .1»W9  of  Rom^  began  to  be  thdu^ 
Urtrt.     Thdipr2Bta>ns}werB  no  longer  movedtboi 
by  reafbns  of  equicy^i.ihodefation,  and  decorum; 
We  have  feen,  that  by  the  ancient  laws  of  Rome 

•  ^od  tihi  filidu^t  *vel  fHa  nafdiur  ex  tfte^ 

'    Jura  Parentis  babes ;  propter  me  Jmberis  bares.  ' 

Juvetid.  Sat.  9« 

mothers 
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motheqs  had.  nQ.i]}are  in  the  iolieritaQce  of .  their*  B  o  o  i; 
cnil4i3C»»  -  The  Vopoi^ian  law  affi)rdcd  a  new  tckr-^^^' 
fpftiQi:  thciccxclufioa,;  5ut  the  emperor  CUudiwi.  •♦^''' 
g^yie.  t|ie  iQothm*  tliie.  iuccefllon  of  her  children  as  a 
conflation  for  her  lofs.  The  TertuUian  fenatus  cca|f» 
fukiim^  madp  under  Adrian  %  g^ve  it  them-  when  - 
thfiy  b^d  threachildi:«n,.  if  free-  women ;  or  four,,  if 
they.Wj^rp^i^eedr  wopep.  'It'  is  eMid^nt,  that  thi& .  • 
decree,  of  the  fenai^  was.  only  ^  ea^tenfion  of  the. 
l^agiafi  Ja\;i^  whiph  in  the  fame  c^  had  granted  x<k 
women  the;  inherfpuices.  left  them  by  ftranger$>. 
At  kngtlv  Jjaftini^p  .(f)  favoured  thena  with  the  (•)%*.  «♦ 
fupceOion.  ip4efiendefKJy;  Qf  the  wmber  of  their  9^-^jJ^ 

Sliild;*^-  r«».  In- 

The  fame  caufesL  which-  had  debilitated  the  law  ^t-  ^t-  3* 

againft  the  fuccf^on  pf  wom.en,  fubverted  tbat^^^^ 
by  degrees  wiiich  had  limited  the  fucceilion  of  ^tcwfulu 
relations  on  the  woman's  fide.  Thefe  laws  were 
extremely  conformable  to  the  fpirit  of  a  good  re- 
public, where  they  ought  to;  have  iuch  an  in- 
fluence, as  to  prevent  this  feir  from  rendering  ci- 
ther the.  pofleffion,  or  the  expedlation,^  of  wealth, 
ahinftmrtient^jaflluxy^  .  Pp  jthe^  contrary,  the 
luxury  of '  a  inonarchy^reluiering  marriage' expen- 
fivc  and  coft]|^,  itfou^t  to  tie  there;'  encouraged, 
both  by  the  riches.is^hich  women, may  beftow, 
and  by  the  hope  of  the  inheritances  it  is  in  their 
power  to  procure.  Thus  when  monarchy  was 
cftablifhed  at  Rome,  the  whole  fyftcm  of  fuccet- 
lions  was  changed.  The  praetprs  called  the  re- 
lations of  the  woman's  .fide  in  default  of  thofe  of 
$he  male  fide  \  though  by  the  ancient  laws,  the  re- 

^  *  That  is^  the  emperor  Piusi  who  changed  his  name  to  that  of 
Adrian  by  adoption. 

"  r-  r    ^  '  lations 
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Boor.  lations  of  the  woman'i  fide  were  never  called. 

X3CVII.  The  Orphitian  fenatus  confokum  called  children  to 
Cbap.  I.  t(,c  fuccdTion  of -their  mother*;  arid  the  cmperon 
(f)  Lib.  9.  Valcntinian  (*^),  Theodofius,  and  Arcadtus,  called 
^i/b  *^  grandchildren  by  the  daughter,  to  the  fuc- 
^L//  "  ceffio'n  of  the  grandfather^  In  ftiort,  the  em- 
i^,£im.  pferor  Juftinian  (*)  left  not  the  leaft  veftige  of  the 
(*l^b-'4-  ancient  right  of  fucceflions :  he  eftabliflied  three  or- 
^y  ^  ders  of  heirs,  the  defcendants,  the  afcendants,  and 
wiiimis  Aic  collaterals,  without  any  diftindion  between 
**^*'"-  the  males  and  females ;  between  the  nilations  on 
118, St'  the  woman's  fide,  and  thofe  on  the  male  fide; 
w?'  and  abrogated  all  of  this  kind,  which  were  ffill  in 
force  :  he  believed,  that  he  followed  nature  even 
in  deviating  from  what  he  called  the  embamff- 
mcnts  of  the  ancient  jurifpradence. 
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1  Ai '/;^  V¥''^ .4hj?rF4:^kfchad.<|uiU¥4'' their  own  Book 
^ACPtamrj;  they  Vmaji-  4  cppip^^cnt  oCtJi^  ^J^^"/; 
-  Salic  Uws,  with  the  affiftance-of  *  the  fagcs 
cf.^hcir  own  n2^:ion»     The  tribe  t)f  the  Ripu^rian 
Frapks  having  J9ined -itfelf  .mc^cx.Clovk  (*)  to  tbatC)  Sec 
bf.the.  Salians,  prefeved  its-jowa  cuftoms;   ^nd^'^^^^ 
Thepfimc  (")  lung  jof . A uftrafir  ordered  them  to  be/^jseethc 
reduced,  into  .wxiting.^     He  colledled  likewife  (*)  prologue 
thecpftpnis  pjF,  thof?  Bavarians  and  Germans  who^^^^^g^ 
.^crc-jdcpcndenft  on  ^is  kingdpo^.     For  Gcrnjany  variaos, 
haying  bcon  weakened.  bV  thi^  migration  of  fuch  a*»*^jj*f5^ 

.  .vA«?   .    .  ..:..*.  vp  the  SaliQ 

•  ^ce  the  *  proWguV  to  the^  Saiic  law.     Mr.  Lnhnhz  fays,  in 
his  treatife  of  the  origin  of  the  Franks,  that  this  la^wr  was  made  \'  '"**• 
before  the  reign  of  Chvis :  but  it  could  not  be  before  the  Franks 
had  quitted  Germany,  fof  at  t^ai  time'  they  did  not  underftand 
the  Latin  tongue. 

multitude 


Chap.  i/  ing  all  BefcMrc  them,  ina^e'a  retrogrflde  -ihairchi 
and  ektendbd  their  dominion  into  the  fordis  df 
their  anccftorss  'Ver^r  likely  tKd  TKhr^ian  code  • 
\cas  given  by  the  fame  Theodoricy  iiiice  the  Thu- 
Hn^iiiiii  tircire  alfb  fiis  fobjc<a$;  As^the  l^rilQs 
were  ©bdupdfey  QkaHesM^f^  ,9i^F^.  their  f 
law  cannot  be  prior  to  thofe  princes.  Chartemaih, 
^e  :i^ : that  mluced  the ^JSsaoom^  gave  ^lem  the 
law  ftill .  extant }  and  we  need  only,  read .  thefe  two 
laft  codes,  to  be  convinced  th§y;  came  firom  the 
hands  of  conquerors.  As » foon  as  the  VifigpthSi 
the  Buhgiindiaris,  arid  thfe  Loriibards,  haS  found- 
ed their  refpedbive  kingdoms,  4hey  reduced  thcif 
laws  into  writing,  not  with  an  intent  of  obliging 
•khc  vartqufhed  nations  to  t6lifor«r  t^f  A'dK^ibt 
toms,  but  with  a  defigrif  df  &Uo^ng  them,  them- 
fclves. 

'    There  is  ah  adttilf able  fMiplitlly  \h  the  ^U#%nd 

iRlptidrian  laws,  H  ^U  •  as  in  tlidfe  of  the  AJifeaks, 

'      Bavarians,  Thurlngians,  and  FVaians.  They  breafte 

^ati  original,  coarfeiicfs,  and  a  fpirit  which  no  changs 

or  corruption  of  nianiters 'hid  Weakened.  *  They 

receit-ed  but  very  few  altcratbris;  becaufe  all  thofe 

ppogle,  except  the  Franks,  regained  in  Qerman^i 

Even  the  Franks  thtmfelvcs  laidtHert  the  foihtda- 

'  tioh  of  a  gfe'at  par^  of  then-  etopiri ;  fb  thaif  thfcy 

had'  none,  bat  German  lat(rSi  *  ^l%e  fttoe  cannot 

' .  be  faid  of  the  laws  of  the  Vifigbths,  of  the  Loni- 

/  bards  and  Burgundians  ;    tiipif ,  ^charafter  cojifi- 

■"■'*       derably  altered  from  the  great  change  which  hap- 
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^     ♦  Lex  AngWuin  Weriiib^oW, -lioc  eft  Thtoingohiihj 
+  They  did  not  know  how  lo  write*  •  v  ^    •      -     " 

^licd 


•     I 
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pcjaiedin  the :chalr8fter icf  *ftofe  ipoopk^  4ifte^^         Bbt>^ 
had  fettkd  in.ril^r^^V  habitttiBan&;  :     ^^^ 

Xftfi:ki«gctotniofrAe.B*jfgaitrfiamd^  not^laft     /  .^^ 
long  c^^>^^^^^  '^  admit  of  ^eac  ^chaj^^  ik  tixt 
Im§i  ;df'.the  .«)iiqijtdi^*v«aai0n.   '  GimdeifAld^  ^ti4    . 
£^^00^  who  coUe^iod  their  c»fkinis,>ivimd  4a1^    . 
cd^ftjthdaft  oflothckkingi^  TlieJawrof-the 
Lombards  received  additions  rather  than  cW^. 
Tte ;lfiW$  sof  fyabtns  werei  foildwd '  ibjr  <ho%  of 

but  did  not  afiufTie-a  new  f otnu  .  if  iims'nfk  (& 
f»iklr;fibeifcriftfsof  tfie  .Vifigotbs  ^.;.  thdr  i:ijig8  new- 
miiyilded  dmn^  nted  iiad  tji^m^  fi(a  oew^-mbulded  - 

.  3ilm.kiog^  indqedl  df.tlie::fifft  race  il rack  out 
of  (^)  the  Salic  and  Ripuarian  l:|ws^rivhate¥^r  waS(<i)Seetfe 
labl>lutrfy  i^iconfiftaBtrwiUiL  Chrkftiapicy^  ijut  «^Teft  P^^*J««« 
itb«.)n)ain  |>tnt  unt^mtiidd;    JidsrcaiMoc  bef^  df  of  the  ai^ 

the  laws  of  the  Vifigoths. .  ^    i  j   t  '         '         -:    i  varians 

The  laiws  of  ihe  (Burgufidbn^,  ^  wA  brpedally 
Jthoib  of  the  Vifigpth^,  admitxcd  of  corporal  po^  J^^^^ 
nifllnems:  thtfe  ^rfc  not  tolerated  t  ^f  the  ^a^  to thecode 
Uc  gmd  Ripuariao  la^s  •,   they  prefepved  their  chaf-  o^tJfBw- 
fatten  much  better.  ,  and  the 

.The  Burguadians  and  VifigotWs, "Whofe  provinces  code  it- 
were  greatly  expofed,    endeavoured  to  tortciliale  ^^^j'j  ^^ 
the  affeAions  of  the  anciMt  inhabitants,  and  to  12th  tit. 
give  Ihem  the  anoft  impartial  civil  laws(*);.  but*. 5*  ^ 

r  I  tit.     ^0« 

,  _  •  •  •  .        .  •» 

'        '  ''  See  alio 

•  T^cy  were  made-  by  £«r;V,  and  appended  by  lAtywgildtks.  Gregory 
See  ffidorus's- chronicle.     Chdindafuinthus  g^nd  ReceJ/uintbus  r?*  of  Touri 
fonn^  tlkcin*     Bgigus  <)rdered  the  c^de  bow  Extant  to  betn^de,  ^o|^  2 
/uid  com^iflionedbiihojs  for  that,  puf^^qie;  ncvertl^clcfs,  the  ^.j^^p^    * 
laws  of  Chaitfdafuinthiu  and  Recejfuinthus  were  prefervcd,  as  ap-  and  the 
pcari  by  the  fixth  council  of  Toledo.  ^^^^  ^^ 

t  tVefindaftwtwl^i«lChiidd>erVsddci^e.  the  Vifi- 

.   /.  2i       -  .:'..'  ^Sgoihs. 
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Book  as  the  kings  of  the  Franks  had  eftablithed  thelf 
ck^^^*  power,  they  had  no  fuch  (^)  confiderations. 
rt\  See  '        '^^^  Saxons,  who  lived  under  the  dominion  of" 
lower       the  Franks,   were  of  an  intra&aUe  tempa*,  and 

down,      prone  to  revolt.    Hence  we  find  in  their  {*)  laws 
chap.  3«%^..i?  ,.,  . 

(K)Seech.^^  leventies  of  a  conquerof^  which  are  not  to  be 

2.(8  and  met  with  in  the  other  codes  of  the  laws  of  the 
9-  ja<l^-  Barbarians. 

7.  We  fee  the  fpirit  of.  the  German  laws  in  the  pc*- 

cuniary  punifhments,  and  the  fpirit  of  a  conqueror 
in  thofe  of  an  affliAive  nature. 

The  crimes  they  commit  in  dieir.  owji  country 

are  fubjed  to  corporal  puntfbment^  and  the' fpirit 

of  the  German  laws  is  followed  only  in  the  puni/h-" 

ment  of  crimes  committed  beyond  the  extent  of 

.  their  own  territory. 

They  are  plainly  told,  that  their  crimes  fiiall 
meet  with  no  mercy,  and  they  are  refufed  eve/i 
.. .  the  afylum  of  churches. 

The  bilhops  had  an  immenfe  authority  at  the 
court  of  the  Vifigoth  kings;  the  riioft  impOTtaift 
affairs  being  debated  in  councils.  AH  fhe  maxims, 
principles,  and  views  of  the  prefent  inquifitioni  are 
owing  to  the  code  of  the  Vifigoths ;  and  the  monki 
have  only  c6pied  againft  the  Jews^  the  laws  for- 
merly enafted  by  bilhops^ 

In  other  refpt^db  the  laws  of  Gundebald  for  the 
Burgundians  feeni  pretty  judicious ;  and  thofe  of 
Rotharis,  and  of  the  other  Lombard  princes,  arc 
ftill  more  fo.  But  the  laws  of  the  Viflgoths,  thofc, 
for  inftance,  of  Recejfuinthus^  ChaindafuintbuSy  and 
Egigasy  are  puerile,  ridiculous,  and  foolilh ;  they 
attain  not  theirend ;  they  are  ftuft  with  rhetoric,  and 
void  of  fenfe  -,  frivolous  in  the  fubftance,  and  bum^ 
baftic  in  the  ftUe.  C  H  A  P., 
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C  H  A  P.    II. 

That  the  Laws   of  the  Barbarians  werf  all 

perfonal. 

IT  is  a  diftinguifliing  charafter  6f* thefc  laws  of  B o o « 
YYVTTf 
the  barbarians,  that  they  were  not  confined  tOp/^^^^** 

a  certain  diftrift  ;  the  Frank  was  tried  by  the  law 
of  the  Franks,  the  Aleman  by  that  of  the  Ale- 
mans,  the  Burgundian  by  that  of  the  Burgundiaris^ 
and  the  Roman  by  the  Roman  law  :  nay,  fo  far 
were  the  conquerors  in  thofe  days  from  reducing 
their  hws  to  an  uniform  fyftem  or  body,  that  they 
did  not  even  think  of  becoming  legiflators  to  the 
people  they  had  conquered. 

The  original  of  this  I  find  in  the  manners  of 
the  Germans.  Thefe  people  were  parted  a- 
funder  by  marfhes,  lakes  and  forefts ;  and  Csbfar 
(^)  obferves,  they  were  fond  of  fuch  reparations.  (h)De  bcl- 
Their  dread  of  the  Romans  brought  about  their  ^fGallicc,^ 
reunion  ;  and  yet  each  individual  among  thefe 
mixt  people  was  ftill  to  be  tried  by  the  eftablifhed 
cuftoms  of  his  own  nation.  Each  tribe  apart 
was  free  and  independent;  and  when  they  came  to 
be  intermixt,  the  independency  ftill  continued  j 
the  country  was  common,  the  government  pe- 
culiar ;  the  territory  the  fame,  and  the  nations 
different.  The  fpirit  of  perfonal  laws  prevailed 
therefore  among  thofe  people  before  ever  they  fet 
from  their  own  homes,  and  they  carried  it  with 
them  into  the  conquered  provinces. 

We  find  this  cuftom  eftablifhed  in  the  formula's    .  ^.^^  ^ 
of  Marculfus  ('),  in  the  codes  of  the  laws  of  the  bar-  formal,  i. 
barians,  but  chiefly  in  the  law  of  the  Ripuarians  (^),  (^)Ch.j** 

Vol.  IL     .  T  and 
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Book  and  in  the  decrees  of  the  kings  of  the  firft  race  f), 
XXVIII.  frQin  whence  the  capitularies  on  that  fub- 
*^'^"  jeft  in  the  fecond  ("*)  race  were  derived:  The 
SSa-  children  (")  followed  the  law  of  their  father,  the 
riu8  in  the  wife  (®)  that  of  her  hujfband,  the  widow  (P)  came 
year  560.  i^^k  to  her  own  original  law,  and  the  freedmait 
tion  ofthc  (''.)  was  Under  that  of  his  patron*  Bcfides,  every 
Capitttla-  man  could  make  choice  of  what  laws  he  pleafed ;. 
kfiaf vol.'  ^"^  ^^^  conftitution  of  (')  Lotharius  I.  required 
I.  art!  4.  this  choice  fhould  be  made  public. 

ib.  in  fine. 

n  St;  chap.   III. 

tul.  added 

to  the  law  Capital  'Difference  between  the  Salic  Laws^  and 
lorn-  ^^^  ^f  *^^  Vifigoths  and  Burgundians. 

lib'.i'.tit.  \7^^  ^^^^  already  obfcrved,  that  the  laws  of 

35.  cap*      ▼  ▼     the  Burgundians  and  Vifigoths  were  im- 

V*  ^'^'  ^'  partial  ;    but   ic  was  otherwife   with   regard  to 

cap.  7.*and  the    Salic    law,    for   it  eftablilhed    between   the 

tit.  56.     Franks    and   Romans  the  moft   mortifying  di- 

^l'*!^.  .^' ftinftions.      When    a    Frank,    a  Barbarian,   or 

fo!  Ibid'  ®"^  living  und^r  the  Salic  law,  happened  to  be 

lib.  6.  tit.  killed,  a  compofition  of  200  foU  was  to  bq  paid 

7.  cap.  I.  to  his  relations  (^) ;   only  100  upon  the  killing  of 

(p)  Ibid,  ji  Roman  proprietor  *,  and  no  more  than  45  for  a 

i^ribid    ^^^^^  tributary.    The  compofition  for  the  mur- 

lib.  2.  lit.  der  of  one  of  the  king's  vaffals,  if  a  Frank f,  was 

35.  c.  2.  600  fols ;  if  a  Roman,  though  the  king's  gucft  J, 

(0  In  the  Qjjjy   oQo  ^      The  Salic  law  made  therefore  a 

law  of  the  .        . 

Lorn-  *  Qb^  '^s  ^"  P^o  ubi  remanet  propriaa  habeu    StiUt  Uwp 

bards,       tit.  44.  $15. 

lih^  2.  lit.      t  Oil'  in  trufte  doroinica  eft.    Rid.  tit.  41.  f  4* 

57.  t  ^'  Romanus  homo  convin/a  regis  fueritn     IWd.  J  6; 

*f t  Salie        ''  '^^^  ptincipal  Romans  followed  the  court,  as  HiajT  be  feen 

\       ?•.     ^f  ^^  ^*^es  of  feveral  biftiops,  who  were  there  educated;  there 

7^'   I     ^^^®  ^"^^y  *"y  ^^^  Romans  that  knew  how  to  wri«e. 
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€fuel  diftin^ioh .  between  the  Frank  and  Roman  Book 
lord,  and  the  Frahk  and  Roman  commoner.  ^^^^^^* 

Farther,  if  i  number  of  people  were  got  to- 
gether to  afTauk  a  Frank  in  his  houfe  ('),  and  he  (0  Sallc 
happened  to  be  kilkd,  the  Sialic  law  ordained  a  ^^^*  ^^* 
compofition   of  600  fols  5    but  if  a  Ronfian  of  a 
freedman  *  was  alTauIted^  only  half  that  compo- 
Jition.     By  the  fame  law  ("),  if  a  Roman  put  a  («)Tit.35. 
Frank  in  irons,  he  was  liable  to  a  compofition  of^h^^^i* 
30  fols  ;  but  if  a  Frank  had  thus  ufed  a  Romany 
he  paid  only  15.     A  Frank j  ftript  by  a  Roman, 
'Was  intided  to  the  compofition  of  6z\^  fols,  and 
a  Roman  ftript  by  a  Frank,   received  only  30. 
Such  unequal  treatment  muft  needs  have  been  ve- 
ry grievous  to  a  Roman. 

And  yet  a  celebrated  author  (*)  f6ttn§  a  fyftem  (* j  TI16 
of  the  eftabli/bment  of  the  Franks  in  Gaul,  on  a  fgp-  ^^^  ^^ 
pofition  that  they  were  the  beft  friends  of  the 
Romans.  The  Franks  then  the  beft  friends  of 
the  Romans^  they  who  did,  and  they  who  fuf- 
fered  f  from,  the  Romans  fuch  an  infinite  deal  of 
mifchief  1  The  Franks,  the  friends  of  the  Romans, 
they  who,  after  fubduing  them  by  their  arms,  op- 
prefled  them  in  cold  blood  by  their  laws !  They 
Were  cxaftly  the  friends  of  the  Romans,  as  the  Tar* 
tars  who  conquered  China,  were  the  friends  of  the 
Chinefe. 

If  fome  Catholic  bi(hops  thought  fit  to  make 
tife  of  the  Franks  in  deftroying  the  Arian  kings, 
does  it  folloWv  that  they  had  a  defire  of  living  un- 

*  Lidus,  whole  Condition  was  better  than  that  of  a  bondman. 
IawoT  the  Alemans,  chap*95.  "^ 

t  Witnefi  the  expedition  of  Arbogailea  in  Gregory  of  Tours, 
Hift.lib.  2.  " 

T  2  der 
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Book  der  thofc  barbarous  people  ?    And  can  wc  fjrom 

Cha^^^^  hence  conclude,  that  the  Franks  had  any  parti- 

'     cular   regard  for  the  Romans  ?     I  fhould  draw 

quite  different  confequences ;  the  lefs  the  Franks 

had  to  fear  from  the  Romans,  the  lefs  indulgepce 

they  (hewed  them. 

The  Abbe  du  Bos  has  confulted  biit  indiffe- 
rent authorities  for  his  .  hiltory,  fuch  as  poets  and 
orators  :  works  of  parade  and  oftetitation  are  im- 
proper foundations  for  building  fyftems. 

CHAP.    IV. 

In  ivbat  manner  the  Roman  Law  came  to  be 
Iq/l  in  the  Country  fubje&  to  the  Franks,  and 
preferred  in  that  fubjeSi  to  the  Goths  and 
Burgundians. 

WHAT  has  been  above  faid,  will  throw  feme 
light  upon  other  things,  which  have  hither- 
to been  involved  in  great  obfcurity. 

The  country  at  this  day  called  France,  was,  un- 
der the  firft  race,  governed  by  the  Roman  law,  or 
the  Theodofian  code,  and  by  the  different  laws  of 
the  Barbarians  *,  who  fettled  in  thofe  parts. 

In  the  country  fubjedl  to  the  Franks,  the  Salic 
law  was  eftablifhed  for  the  Franks,  and  the  -f-  Theo- 
dofian code  for  the  Romans.  In  that  fubjedl '  to 
the  Vifigoths,  a  compilement  of  the  Theodofian 
code,   made  by  order  of  Alaric  J,  regulated  dif- 

*  The  Franks,  Vifigoths,  and  Butgundians. 

f  It  was  finiihed  in  438. 

X  The  2och  year  of  the  reign  of'this  prince,  and  pubh'flied 
two  years  after  by  Anian,  as  appears  from  the  preface  to  diat 
code. 

^  putcs 
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putes  among  the  Romans ;  and  the  national  cuftoms  Book 
which  Euric  *  caufcd  to  be  reduced  into  writing,  XXVIII. 
determined  thofc  among  the  Vifigoths.     But  how   ^^^'  ^* 
comes  it,  fome  will  fay,  that  the  Salic  laws  gained 
almoft  a  genera!  authority  in  the  country  of  the 
Franks,  and  the  Roman  law  gradually  declined ; 
whilft  in  the  jurifdiflion  of  the  Vifigoths  the  Ro- 
man law  fpread  itfelf,  and  obtained,  at  laft,  a  ge- 
neral fway  ? 

My  artfwer  is,  that  the  Roman  law  came  to  be 
difufed  among  the  Franks,  becaufe  of  the  great 
advantages  accruing  from  being  a  Frank,  a  Bar- 
barian f,  or  a  perfon  living  under  the  Salic  law ; 
every  one,  in  that  cafe,  readily  quitting  the  Ro- 
man, to  live  under  the  Salic  law.  The  J  clergy 
alone  retained  it,  as  a  change  would  be  of  no  ad- 
vantage to  them.  -  The  difference  of  conditions 
and  ranks,  confifted  only  in  the  largenefs  of  the 
compoHtion,  as  I  fliali  (hew  in  another  place. 
Now  II  particular  laws  allowed  the  clergy  as  fa- 
vourable compofitions,  as  thofe  of  the  Franks ;  for 
which  reafon  they  retained  the  Roman  law.     This 

• 

•  The  year  504  of  the  Spanifh  sera,  the  Chronicle  of  Ifidorus. 

t  Francum,  aat  Barbarum,  aut  hominiun  qui  Salka  lege  vivit« 
Salic  Ia*Wt  tit.  44.  §  I . 

{  According  to  the  Roman  lanv  under  •which  the  church  lives,  as 
is.faid  10  the  law  of  the  Ripuarian$«  tit.  58.  §  r.  See  alfo  the 
number lefs  authorities  on  this  head  produced  by  Du  Cange, 
under  the  word  Lex  Romana, 

11  Seethe  Capitularies  added  to  the  Salic  law  in  Lindemhrock^ 
at  the  end  of  that  law,  and  the  different  codes  of  the  laws  of  the 
Barbarians^  concerning  the  privileges  of  ecclefiaftics  in  this  re- 
fpcft.  See  alfo  the  letter  of  Charlemain  to  his  fon  Pepin  king 
of  Italy,  in  the  year  807,  in  the  edition  of  Baluzius,  tom.  i. 
pag.  462.  where  it  is  faid,  that  an  ecclefiaftk  fhould  receive  a 
triple  compofition ;  and  the  Collection  of  the  Capitularies^  lib.  5. 
art.  ^02.  torn.  i.    Edition  of  Baluzius. 

T  3  law 
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Book  law  brought  no  hardfhips  upon  them ;  and  in  other 
xxy.il.  refpeds  it  was  propereft  for  them,  as  it  was  the 
^^'  ^'  work  of  Chriftian  emperors. 

On  the  other  hand,  in  the  patrimony  of  the  Vi- 
V)  See  figoths,  as  the  Vifigoth  law  (J)  gave  no  civil  ad- 
jhat  law.  yj^j^tj^gej  ^Q  i\^  Vifigoths.  over  the  Romans,  th^ 

latter  had  no  reafon  to  difcontinue  living  under 
their  owi^  law,  in  order  to  embrace  another. 
They  retained  therefore  their  own  Jaws,  wifhout 
adopting  thofe  of  the  Vifigoths.  • 

This  is  fttll  farther  confirmed,  in  proportion  as  we 
proceed  in  our  enquiry.  The  law  of  Ggndebald  was 
(extremely  impartial,  not  favouring  the  Burgun* 
dians  more  than  the  Romans.  It  appears  by  the 
preamble  to  that  law,  that  it  was  made  for  the  Bur- 
gundians,  and  to  regulate  the  difputes  which  .might 
•  ^rife  between  them,  and  the  Romans ;  and  in  the 
latter  cafe,  the  judges  were  equally  divided  of  a  fide, 
This  was  neceifary  for  particular  reafons^  drawa 
from  the  political  regulation  of  thofe  times*. 
The  Roman  law  was  continued  in  Burgundy,  ia 
order  to  regulate  the  di^fputes  of  Romans  among 
themfelves.  The  latter  had  no  inducement  to 
quit  their  own  law,  as  in  the  country  q{  the 
Franl^s ;  and  the  rather,  as  the  Salic  law  was  not 
pftabliflied  in  Burgundy,  as  appears  by  the  fa- 
mous letter  which  Agobard  wrote  to  Lewis  the 
Pious. 
r)  Agob.  Agobard  (^)  defired  that  prince  to  eftablifli  the 
^pcra.  g^ij^  j^^  j^  Burgundy ;  confequently  it  had  not 
been  eftablifhed  there  at  that  tinie.  Thus  the 
|{.onian  law  did,  and  ftill  does  fublift  in.fo  many 

f  Of  thi^  (  fiial]  fpeak  |a  ^nptber  pl^ce^  bpok  30..  chap.  6, 

|>royince$, 
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proTintes,  which  formerly  depended  on  this  king-  Book 
4oin.  XXVIII. 

The  Roman  and  Gothic  laws  continued  like-  ^^*^ 
wife  in  the  country  of  the  eftablilhment  of  the 
Goths ;  where  the  Salic  Jaw  was  never  received* 
When  Pepin  and  Charles  Mari(;l  expelled  the  Sa- 
racens, the  towns  and  provinces,  which  fubmitted, 
to  thefe  princes  *,  petitioned  for  a  continuance  of 
their  own  laws,  and  obtained  it :  this,  in  fpite  of 
the  ufages  of  thofe  times  when  all  laws  were  per-^ 
fonal,  foon  made  the  Roman  law  to  be  confidered 
as  a  real  and  territorial  law  in  thofe  countries. 

This  appears  by  the  cdi(^  of  Cbarks  the  Bald, 
given  at  Piftes  in  the  year  864,  which  f.  diftin- 
guifhes  the  countries  where  caufes  were  decided  by 
the  Roman  law,  from  where  it  was  otherwife. 

The  edift  of  Piftes  (hews  two  things  ;  one,  that 
there  were  countries   where  caufes  were  decided 
by  the  Roman  law,  and  others  where  they  were 
not ;   and  the  other,   that  thofe  countries  where 
the  Roman   law  obtained,    were  precifely  (*)  the  («)SeeAit. 
fame  where  it  is  ftill  followed  at  this  very  day,  "2.andi6. 
as  appears  by  the  fame  edid:  thus  the  diftinftton  cdia  of 
of  the  provinces  of  France  under  cuftom^  and  thofe  Pj^es  in 
under  written  laWj  was  already  cftabliflied  at  the  //]vLr2^ 
time  of  the  edid:  of  Piftes.  nd^  &c* 

*  See  Gervais  de  Tilbury,  in  Duchefne's  col1e£lion,  torn.  3. 
pag.  366*  Fa6la  padlione  cum  Francis,  quod  illic  Gothi  patriis 
iegibus,  moribas  paternis  vivant.  Etfic  Narbonenfis  provincia 
Pippino  fnbjicitar.  And  a  chronicle  of  the  year  7^9.  pro- 
duced by  Catel,  hift.  of  Languedoc.  And  the  uncertain  author 
of  the  life  of  Lewis  the  Debonnaire,  upon  the  demand  made 
hy  the  people  of  Septimania,  at  the  affembly  in  Carijiaco^  in 
Dnchefne's  coUe^on,  torn.  2.  p.  316. 

f  In  ilia  titra  in  qua  judicia  fuundum  legem  Romanam  Urm^ 
fgantur,  ficumium  ipfam  legem  judicetur ;  (!f  in  ilia  terra  in  qua^  &c« 

Axu  |6«    See  alfo  Art.  2o» 

T  4  I  have 
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6  o  (VK  I  "have  obferved,  that  in  the  beginning  of  the  mo« 
^^^^^^*  narchy,  all  laws  were  perfonal  :  and  thus  when 
^'  the  edift  of  Piftes  diftinguiflies  the  countries  of  the 
Roman  law,  from  thofe  which  were  othcrwife  ;  the 
meaning  is,  that  in  countries  which  were  not  of  the 
Ro^nan  law,  fuch  a  multitude  of  people  had  cho- 
fen  to  live  under  fome  or  other  of  the  laws  of  the 
Barbarians,  that  there  were  fcarce  any  who  would 
be  fubjedt  to  the  Roman  law ;  and  that  in  the 
countries  of  the  Roman  law  there  were  few  who 
•would  chufe  to  live  under  the  laws  of  the  Bar- 
barians. 

I  am  not  ignorant,  that  what  is  here  advanced 
will  be  r^eckoned  new  ^  but  if  the  things  which  I  ailerC 
be  true,  furely  they  are  very  ancient.  After  all, 
what  great  matter  is  it,  whether  they  come  from 
pie,  from  the  Falefii(4%  or  from  the  ^i^ns  ? 

CHAP.    V* 

^e  fame  SubjeSi  continifed, 

THE  law  of  Gundebald  fubfifted  a  long  time 
among  the  Burgundians,  in  ccnjunAion  with 
the  Roman  law :  it  was  ftill  in  ufe  under  Lewis 
the  Pious,  as  Agbbard*s  letter  plainly  evinces. 
In  like  manner,  though  the  cdift  of  Piftes  calls 
the  country  occupied  by  the  Vifigoths  the  country 
of  the  Roman  law,  yet  the  law  of  the  Vifigoths 
was  always  in  force  there ;  as  appears  by  the  fynod 
of  Troyes  held  under  Lewis  the  Slammerer^  in  the 
year  878,  that  is,  fourteen  years  after  the  ediftof 
i^iftcs. 

In  procefs  of  time  the  Gothic  and  Burgundian 
laws  fell  into  diftjfe  even  in  their  own  country; 

which 
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which  was   owing  to  thofe  general  caufes  that  Booic 

every  where  fupprefTed  the  perfonal  laws  of  the  if ^^^F^ 
n   /    .  •  Chap.  6, 

Barbarians.  ^ 

C  H  A  P.    VI. 

How  the  Roman  Law  kept  its  Ground  in  the  De^ 

mefne  of  the  Lombards.  ,         ' 

nn  H  E  fafts  all  coincide  with  my  principles: 
■*•  The  law  of  the  Lombards  was  impartial,  and 
the  Romans  were  under  no  temptation  to  quit  their 
own  for  it.  The  motive  which  prevailed  with  the 
Romans  under  the  Franks  to  make  choice  of  the 
Salic  law,  did  not  take  place  in  Italy ;  hence  the 
Roman  law  maintained  icfelf  there,  together  with 
that  of  the  Lombards. 

It  even  fell  out,  that  the  latter  gave  way  to  the 
Roman  inftitutes,  and  ceafed  to  be  the  law  of  the 
ruling  nation ;  and  though  it  continued  to  be  that 
of  the  principal  nobility,  yet  the  greate{^  part  of 
the  cities  formed  themfelves  into  republics,  and  the 
nobility  mouldered  away  of  themfelves,  or  were 
deftroyed*.  The  citizens  of  the  new  republics 
had  no  inclination  to  adopt  a  law,  which  efta- 
blifhed  the  cuftom  of  judiciary  combats,  and  whole  • 
inftitutions  retain^^d  much  of  the  cuftoms  and 
ufages  of  chivalry.  As  the  clergy  of  thofe  days, 
a  clergy  even  then  fo  powerful  in  Italy,  lived  al- 
moft  all  under  the  Roman  law,  the  number  of 
tholC)  who  followed  the  inftitutions  of  the  Lom- 
bards, muft  have  daily  diminiflied. 

Befides,   the  inftitutions  of  the  Lombards  had 

*  See  what  Mac^avel  fays  of  the  raio  of  thf  ancient  nobility 

pfFlorpniprt 

not 
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xxvin  ^^  ^^  extent,  that  majefty  of  the  Ro0}at>ia< 
Chap.  7*  ^y  which  Italy  was  reminded  of  her  univerfiil 
dominion.  The  inftitutions  of  the  Lombards  and 
the  Roman  law  could  be  then  of  no  other  ufe  than 
to  furniih  out  (tatutes  for  thofe  cities  that  were 
ereded  into  republics.  Now  which  could  better 
furniiV  them,  the  inftitutions  of  the  Lombards  that 
determined  on  fome  particular  caies,  or  the  R6« 
man  law  which  embraced  them  all  ? 

CHAP.    VII. 
Sbw  the  Roman  Law  eame  io  bthji  in  Spain. 

THINGS  happened  othcrwife  in  Sp^n.  The 
law  of  the  Vifigoths  prevaijed^  and  the  Ro- 
man law  was  loft.  Chaindafuitdhm  *  and  Bdctjf 
fuintbus  f  profcribed  <he  Roj^an  l^yis^  and.  even 
/orb^d  citing  them  io  their  courts^  of  judicature. 
Recejfuintbus  was  likewife  aythpr  .|  pf  .the  law  whict 
tpoJc  off  the  prohibition  of  marxiagps  between  th? 
.Goths  and  Romans.  It  is  evident. that  thele  two 
jaws  had  the  femefpirit :  this  Jcing  wanted  to  rcr 
move  the  prinjcipal  caufes  9f  feparatio©,  which 
fubfiftcd  between  the  GotJ)3  ^and .  the  Romans. 
J^ow  it  was  thought,  that  nothing  made  ^  wider 
fepiaration  than  the  prohibitiotn.  pf  intermarriages, 
and  the  Jibmy  of  living  under  diflS^rcnt  infti- 
Cutions. 

X  •  *He  began  to  reign  in  the.year  64?, 

•  '-+  We  will  no  longer  be  baraffed  either  by  foreign  or  by 
tbe  Roman  laws.  Law  of  the  Vsfigotb^,  lib.  2.  tit.  I.  §  9* 
find  IO. 

X  Ut  tarn  Gotbo-Romanamj  quani  Ttamano-Gotham  nuitrimotdi  U' 
.$€0$  Jniaru    Lfw  of  the  Vi^oths,  lib*  3*  tit.  i.  cap.  i. 
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But  though  the  kings  of  the  Vifigoths  had  pro^  Book 
fcribcd  the  Roman  law,  it  ftill  fubfifted  in  the  XXVIIt 
dcmefnes  they  pofleflcd  in  South  Gaul.     Thefe^*P*7- 
i:ountries   being  diftant  from  th6  center  of  the 
jHionarchy,  lived  in  a  ftate  of  great  independence. 
We  fee  from  the  hiftory  of  Vamba^  who  afcended 
the  throne  in  $72,  that  the  natives  of  the  country 
were  become  the  prevailing  party*.     Hence  the 
JRoman  law  had  greater  authority,  and  the  Gothic 
lels.    The  Spanilh  laws  neither  fuited  their  man* 
Dcrs,  nor  their  a6bual  fituation  \  the  people  might 
likewile  be  obftinately  attached  to  (he  Roman  law* 
becauie  they  had  annexed  to  it  the  idea  of  liber- 
ty.   Befides,  the  laws  of  Chaindafuinthus^  and  of 
JRtceJftiintbt^^    contained    mod  fevere  regulations 
^igainft  the  Jew$  ;   but  thele  Jews  had  a  vafl:  deal  . 
of  power  in  South  GauL     The  .author  of  the  hi- 
story of  king  Vamba  calls  thefe  provinces  the  bro- 
thel "of  the  Jews.     When  the  Saracens  invaded 
(hefe  provinces,   it  was  by  invitation  \  and  who 
could  have  invited  them  but  the  Jews  or  the  Ro- 
mans ?  The  Goths  were  the  fifft  that  were  op* 
preffedj^becaufe  they  were  the  ruling  nation.    We 
fee  in  Procopius  f ,   that  during  their  calamities 
they  withdrew  put  of  Narbonne  Gaul  into  Spaitu 
Poubdefs,  under  this  misfortune,  they  took  refuge 
in  thofe  provihce$  of  Spain,  which  ftill.  held  out ; 

*  l%e  revolt  of  thefe  provinces  was  a  general  defedion,  »a  . 
appears  by  the  fentence  in  the  feqoel  of  the  hiftory.  Pau- 
las and  his  adherents  were  Romans :  they  were  even&voiawl 
^y  the  biihops.  Vamba  durft  not  put  to  death  the  rebels 
Fhom  he  Jhad  quel|ed.  The  author  of  the  hiflory  calls  Nar- 
bonne Gaul  the  nurfery  of  treafon. 

t  Qotbi^  qui  cladi  fuperfuerant^  ex  Gallia*  cum  uxen'ius  liherif" 
^•*ff'^%  M.Hifpasmtm  ad^nulim  jak  palam  tyr annum  fi  net'* 
pf^'^f    £^e  Qello  Qothoroipi  lib^  if  ca|^  1^, 

»nd 
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Book  and  the  number   of  thofe,  who   in  South  Gaul 
XXVIIL  jjygj  under  the  law  of  the  Vifigoths,  was  thereby 

•ndV     S^^^'y  diminilhed. 
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CHAP.    VIIL 

A  falfe  Capitulary. 

ID  not  that  wretched  compiler  BenediUm  Le- 
vita  attempt  to  transform  this  Vifigoth  efta- 
blifliment,  which  prohibited  the  ufe  of  the  Roman 
(*)  Capi-  law,  into  a  capitulary  (*•),  afcribed  fince  to  Char- 
tolaries,  Jemaign  ?  He  made  of  this  particular  inftitution  a 
cap.  269.  general  one,  as  if  he  intended  to  exterminate  the 
of  the  year  Roman  law  throughout  the  univerfe. 

^on  of 

Balnzias,  C  H  A  P.      IX. 

^.102 1. 2^  wi&^^  manner  the  Codes  of  Barbarian  LawSf 

and  the  Capitularies  came  to  be  lo/i. 

THE  Salic,  the  Ripuarian,  Burgundian,  and 
Vifigoth  laws,  came  by  degrees  to  be  difufed 
among  the  French  in  the  following  manner : 

As  fiefs  were  become  hereditary,  and  arricre-fiefa 
extended,  many  ufages  were  introduced,  to  which 
Cheie  laws,  were  no  longer  applicable.  Their  fpirit 
indeed  was  continued,  which  was  to  regulate  moil 
difputes  by  fines.  But  as  the  value  of  money  was, 
doubtlefs,  fubjedt  to  change,  the  fines  were  alfo 
changed ;  and  we  lee  feveral  charters  *,  where  the 
lords  fixed  the  fines,  that  were:  payable  in  their  petty 
courts.  Thus  the  fpirit  of  the  law  was  followed, 
without  adhering  to  the  la^  itfelf. 

*  M.  die  la  Thaumafliere  has  colle£led  many  of  them.    See, 
'  for  iAftance,  chap«  61^  (£,  and  others. 

BefideSy 


L 
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Befides,  as  France  was  divided  into  a  number  Book 
of  petty  lordlhips,  which  acknowledged  rather  ^^^^^* 
a  feudal  than  a  political  dependence,  it  was  very 
difficult  for  only  one  law  to  be  authorifed.  And 
indeed,  it  would  be  impoiCble  to  lee  it  obferved. 
The  cuftom  no  longer  prevailed  of  fending  extra- 
ordinary *  officers  into  the  provinces,  to  infpedt 
into  the  adminiftration  of  juilice,  and  political  af- 
fairs \  it  appears,  eveh  by  the  charters^  that  when 
new  fiefs  were  eftablifhed,  our  kings  divefted  them- 
felvcs  of  the  right  of  fending  thofe  officers.  Thus, 
when  almoft  every  thing  was  become  a  fief,  thefe 
officers  could  not  be  employed  ;  th^re  was  no 
longer  a  common  law,  becaufe  no  one  could 
enforce  the  obfervanc^  of  it. 

The  Salic,  Burgundian,  and  Vifigoth  laws,  were 
therefore  extremely  neglefted  at  the  end  of  the  fc- 
cond  race ;  and  at  the  beginning  of  the  third,  they 
were  fcarcc  ever  mentioned. 

Under  the  firft  and  fecond  race,  the  nation  was 
often  ailembled  ;  that  is,  the  lords  and  biffiops  ; 
the  commons  were  not  yet  thought  on.  In  thefe 
affemblies,  attempts  were  made  to  regulate  the 
clergy,  a  body  which  formed  itfelf,  if  I  may  fo  ^ 
fpeak,  under  the  conquerors,  and  eftablifhed  its 
privileges.  The  laws  made  in  thefe  affemblies, 
arc  what  we  call  the  capitularies.  Hence  four 
things  enfued ;  the  feudal  laws  were  eftablilhed, 
and  a  great  part  of  the  church  revenues  was 
adminiftered  by  thofe  laws  ;  the  clergy  effefted 
a  wider  feparation,   and   negledted   f  thofe   de^ 

crees 

*  Miffi  Domini. 

f  Let  not  the  bi(bop8y  fays  Charles  tbt  Bald,  in  the^  capitu** 
lary  of  844.  art,  8.  nnder -pretence  of  the  authority  of  mak- 
ing 
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Book  crecs  of  fefbitnation,  where  they  themfelves  iK^r^ 
^Vlll.  i^Qj  ijjg  ^j^jy  reformers  ;   a  coUeiftion  *  was  made 

of  the  canons  of  councils  and  of  the  decretals  of 
popes ;  and  thefe  the  clergy  received^  as  com- 
ing from  a  purer  fource.  -Ever  fince  the  eisedion 
of  the  grand  fiefs,  our  kings,  as  we  have  alr^dy 
obferved^  had  no  longer  any  deputies  in  the  pro« 
vinces  to  enforce  the  obfervance  of  their  laws  % 
and  hence  it  is,  that  under  die  third  race,  we  find 
jio  more  mention  made  of  capitularies.. 

CHAP.    X. 

T!be  fame  SubjeSl  continued. 

CEVER  AL  capitularies  were  added  to  the  law 
^  of  the  Lombards,  as  well  as  to  the  Salic  and 
Bavarian  laws.  The  reafon  of  this  has  been  a  mat- 
ter of  enquiry  :  but  it  muft  be  fought  fot  in  the 
thing  itfelf.  There  were  fcveral  forts  of  capitu- 
laries. Some  had  relation  to  political  govern-* 
ment,  others  to  oeconomical,  mod  of  them  to 
ecclefiaftical  polity,  and.fome  few  to  civil  govern-* 
ment.  Thofe  of  the  laft  fpecies  were  add^  to 
the  civil  law,    that  is,    to  the  perfonal  laws  of 

ing  canons,  oppoft  this  conftitation,  or  negledl  the  obfervance  of 
ic.     It  feems  he  already  forefaw  the  faU  thereof. 

*  In  the  colieflion  of  canons,  a  vaft  number  of  the  decretali 
of  popes  were  inferred  ;  there  were  very*  few  in  the  aitcient  col- 
ledlion.  Diof^Jfus  Exiguus  put  a  great  ni|oy  into  his  :  bot  that 
of  Ifidorus  Mercator  was  duffed  with  genuine  and  fporioas  de« 
cretals.  The  old  colle£lion  obtained  in  France  till  Cbarlefnmgn, 
This  prince  received  from  the  hands  of  pope  Adrian  I.  the  col^ 
ledion  of  Diony/lus  Exiguus,  and  caufed  it  to  be  accepted. 
The  collection  of  IJidoms  Mercator  appeared  in  France  abost  ch# 
reign  of  Charlemaign  :  people  grew  p^flionately  fond  of  it :  to 
this  fucceeded  what  we  now  cm  the  ceur/e  of  canon  law, 

eacb 
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each  nation  •,  for  vrhich  reafon  it  is  faid  in  the  ca-  B  o  o  it 
pitularies,  that  there  is  nothing  ftipulated  (*^)  there-  XXVIir, 
in   contrary  to  the 'Roman  law.     In  effeft,  thofe^^*^' '*• 
capitularies  regarding  ceconomical,    ecclefiaftical,  ^j'i^^*£ 
or  political  g6vernmeht,  had  no  relation  to  thatPiftcs, 
law;    and  thofe  concerning  civil  government  had**"***^* 
reference  only  to  the  laws  of  the  barbarous  peo- 
ple^ which  were  explained,  amended,  enlarged,  or 
abridged.     But  the  adding  of  thefe  capitularies  to    • 
the  peribnal  laws,  occafzoned,  I  imagine,  the  negleft 
of  the  very  body  of  the  capitularies  themfelves  :  in 
times  of  ignorance,  the  abridgment  of  a  work  of- 
ten caufes  the  lois  of  the  work  itfelf. 

C  H  A  P.    XI. 

Other  Caufes  of  the  Difufe  of  the  Codes  of  Bar» 
biman  Laws^  at  well  as  tf  the  Roman  haw^ 
and  of  the  Capitularies. 

WHEN  the  German  nations  fubdued  the  Ro-' 
mar)  empire,  they  learnt  thp  uie  of  writing  ; 
and,  in  imitation  of  the  Romans,  they  wrote  down 
their  own  ufages  *i  and  digefted  them  intp  codes* 
The  unhappy  reigns  which  followed  that  of  Cbar--^ 
lemaign^  the  invafions  of  the  Normans,  and  the  civil 
wars,  plimged  ^e  conquering  natk>ns  again  intbthe 
darknefs  out  of  which  they  had  ernerged  ;  fo  that 
reading  and  writing  were  quite  neglefted.  Hence  ic 
is,  that  in  France  and  Germany,  the  written  laws  of 

•  This  is  cxprefly  fet  down  in  fome  preambles  to  thefc  codes : 
we  even  find  in  the  laws  6f  the  Saxons  and  Frifians  different  regu- 
ladonS)  accordmg  to  the  different  diflridts.  To  thefc  ufages  were 
added  fome  particular  regulations,  fuitable  to  the  exigency  of 
circumftances ;  iiick  were  the  fevere  lawE  againd  the  Saxons. 

the 
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9ooK  the  Barbarians,  as  well  as  the  Roitian  law,  inA 
Ch^^^^  the  capitularies,  fell  into  oblivion.  The  ufc 
**''  'of  writing  was  better  pre&rved  in  Italy,  where 
reigned  the  popes  and  the  Creek  cinperors^  and 
where  there  were  flouriihing  cities,  which  enjoyed 
almoft  the  only  commerce  in  thofe  days.  To  this 
neighbourhood  of  Italy  it  was  owing,  that  the  Rod- 
man law  was  better  preferved  in  the  provinces  of 
Gaul,  formerly  fubjefl  to  the  Goths  and  Burgun- 
dians ;  and  fo  much  the  more,  as  this  law  was 
there  a  territorial  inftitudon,  and  a  kind  of  pri- 
vilege. It  is  probable,  that  the  difufe  of  the  Vi-* 
figoth  laws  in  Spain  proceeded  from  the  want  of 
writing ;  and  by  the  lofs  of  fo  many  laws,  cuftoms 
were  every  where  eftabliflied.        ' 

Perfonal  laws  fell  to  the  ground.  Compofidons, 
and  what  they  call  Freda  *,  were  regulated  more 
by  cuftom  than  by  the  text  of  thefe  laws.  Thus, 
as  in  the  eftabliihment  of  the  monarchy  they  bad 
paiied  from  German  cuftoms  to  written  laws;  fotne 
ages  after,  they  came  back  from  written  laws 
to  unwritten  cuftoms. 

C  H  A  P.    XIL 

Of  heal  Cuftoms.    Revolution  of  the  Laws  of 
barbarous  Nations^  as  well  as  of  the  Roman 

feJe  to        Law. 

y«#»8For-  Tl  Y  feveral  monuments  it  appears,  that  there 
mulae.  Xj  ^^^g  jQ^al  cuftoms,  fo  early  as  the  firft  and 
IJ^^^^^^fecond  race.  We  find  ^mention  made  of  the  cuftm 
bards,      of  the  place  {%  of  the  ancient  ufage  (*),  of  the 

book  2. 

tit,  58<  *  Of  this  I  ihaU  fpeak  elfewhm. 

i3-  .  0(fionh 
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cufiom  (^),  of  the  laws  (8),  and  of  the  cuftoms.    It  Book 
has  been  the  opinion,  of  fome  authors,  that  what  ^^^^^^^ 
went  by  the  name  ,of  cuftoms  were  the  laws' of  f^^' *^' 
the  barbarous  natiops,  and  what  had  the  appellation  [he  Loml 
of  law  were  the  Rofnan   inftitutes.     This  cannot  bards, 
poffibly  be.    King  Pcpin^(^^)  ordained,  that  where-  ^^,\^^ 
ever  there  fhould  happen  to  be  no  law,  cuftom  /gJ  Lif'^f 
ihould   be   complied  with;    but  that  it   fhould  St.  Legcr. 
never  be  preferred    to  the   law.     Now,   to  pre-  {^)  Law  of 
tend  that  the  Roman  law  was  preferred  to ^tht^^^^^* 
codes  of  the  laws   of  the  Barbarians,    is  fub- book'2. 
verting  all  monuments  of  antiquity,  and  elpecial- ^^•4>-i^* 
ly  thofe  codes  of  Barbarian  laws,  which  conflant- 
ly  affirm  the  contrary. 

So  far  were  the  laws- of  the  barbarous  nations 
from  being  thofe  cuftoms,  that  it  was  thefe  Very 
laws,  as  perfonal  inftitutions,  which  introduced  them. 
The  Salic  Uw,  for  inftance;  was  a  perfonal  law ; 
but  generally,  or  almoft  generally,  in  places  in- 
habited by  the  Salian  Franks,  this  Salic  law,  how 
perfonal  foever,  became,  in  refpeft  to  thofe  Salian 
Franks,  a  territorial  ihfticution,  and  was  perfonal 
only  in  regard  to  thofe  Franks  who  lived  elfe- 
where.  Now,  if  feveral  Burgundians,  Alemans, 
or  even  Romans,  ftiould  happen  to  have  frequent 
difputes,  in  a  place  where  the  Salic  law  was  terri- 
torial, they  muft  have  been  determined  by  the 
laws  of  thofe  people  j  and  a  great  number  of 
decifions  agreeable  to  fome  of  thofe  laws  muft 
have  introduced  new  cuftoms  into  the  coun- 
try. This  explains  the  conftitution  of  Pepin. 
It  was  natural  that  thofe  cuftoms  ftiould  affeft 
even  the  Franks,  who  lived  -on  the  fpot,  in  cafes 
not  decided  by  the   Salic  law  ;   but  it  was  not 

Vol.  IL  U  natural 
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Book  natural  that  they  fixQuld  provail  over  thd  SaKc  Iwr 
xxvin.  j^f^lf^ 

Thusi  there  were  in  eajph  place  aa  cftabJiflied 
law,  and  received  cuftorm  which  ferved  as  a  fup- 
^  plemeat  ta  that  law  when  they  did:  qoc  concr^- 

di^  it.      . 

They  mtgfit.  eveci  happen  to  fupply  a  law  that 
was  DO  way  territorial :  and  to  coacinue  the  fame 
example,  if  a  BurgpndiaA  wa3  fudged  by  the  law 
of  bis  own  nation,  in  a  place  whece  the  Salic  law 
was  territorial,  and  the  cafe  happened  not  to  be 
explicitly  mentioned  ia  the  very  text  of  this  law,, 
there  is  no  tnaooer  of  doubt  biK  judgment;  would 
have  been  palled  upon  him  according  to  the  cuftom^ 
Off  (he  place. 

In  the  reign  of  king  Pepin,  the  cufl:om&  then 
eftablifhed  had  not  the  fame  force  as.  the  laws ;  but 
it  was  not  Long^  before  the  laws  gave  way  to  the^ 
cufloxm*  Aod  as.  new  regulations  are  gjsoerally 
ien;iedies  thac  imjply  a  prefent  evil,  it  may  well  bt 
imagined  that  fo  early  as  Pepin's  time,,  they  begaa 
to  prefer  the  ouftoms  to  the  eftablilhed  laws. 

What  has  been  fkid,  fufficiently  ex{)}ains  the 

manner  in  which  the  Roman  law  began  fo.  very 

early  to  become  territorial,  as  may  be  feen  in  the 

edii^  of  Pifl:e& ;,  and  how  the  Gothic  law  continued 

0  See     ftill  in  force,  as  appears  by  the  fynbd  of  Troyes  (') 

<^2P-5«    above-mentioned.    The  Roman  was   become  the 

g(sneral  perfonal  law,  and  the  Gothic  the  particular 

perfonal  law ;    Gonfequently  the  Roman  law  was- 

territorial.     But  how  came  it,  fome  will  alk,  that 

the   perfonal  laws  of  the    Barbarians-'  fell  every 

where  into  difufc,  while  the  Roman  law  was  coo- 

tijaued  as  a  territorial  inllicution  in  the  Viligoth  aod 

Burgundiaa 
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fiargtJftdlan ^ro^inces ?  I  aiifwer, that^^eh  theftto-  Book  ' 
mah  law  had  very  titzt  the  fame  fate  as  the  other  per-  ^^Y^-^r 
fonal  irilfittrtidns !  otherxfrife  we  fhould  ftill  have  the     ^^'  "*  "" 
Theodoiiah  code  in  thofe  provinces  where  the  Ro- 
man law  Was  territorial,  whereas  we  have  the  inftituets 
of  Juftinian.     Thofe  pfovirfces  retained  fcafce  any- 
thing more  than  the  nime  of  the  country  under  the  « 
Roman,  or  written  law  •,  thari  the  natural  afFeftioa 
which  people  have  for  their  own  inftitutions,  efpeci- 
ally  when  they  confidef  theril  as  privileges  j   and  a  - 
few  regulations  of  the  koman  law  which  were  notf 
yec  forgotten.    This  was  however  fufficient  to  prp^  * 
duce  fuch  art  efFeft,  that  when  Juftinian's  com- 
pilement  appeared,  it  was  received  in  the  provinces 
of  the  Gothic  and  Burgundian  demefne  as  a  writ- 
ten law,  whereas  it  was  admitted  only  as  writcea 
rcafon  iii  the  ancient  dtmefne  of  the  Franks^    . 

C  tt  A  R    Xllt. 

ibiffer^nc^  hetiveeh  the  Salic  Law  or  thai  of  thi 
Salian  Franks,  and  that  of  the  Ripuariaii 
Franks  and  otbef  barbarous  NationSi    . 

THE  Salic  law  did  not  allow  of  the  cuftom 
of  negative  proofs ;  that  is,  if  a  perfon 
brought  a  demand  or  charge  againfl:  another,  he 
was  obliged  by  the  Salic  law  to  prove  it,  and  it 
Was  not  fufficient  for  the  accufed  to  deny  it  i 
which  is  agreeable  to  the  laws  of  almoft  all  na- 
tions. 

The  law  of  the  Ripuarian  Franks  had  quite  ^ 
different  fpirit  *  5    it  was  contented  with  negative 

•  This  relates  to  what  Tacitos  fays,  that  the  Gcrtnans  had  . 
general  and  particolar  cu^oqis. 

U  2  proofs^ 
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Book  proofs,  and  the  perfon  againft  whom  a  demand  or 
'^^V^^^-  accufation  wa$  brought,   might  clear  himfelf,    in 
^*  *^*  moft  cafes,  by  fwearing,  in  conjunftion  with  a  cer- 
tain number  of  witneiles,  that  he  had  not  com- 
mitted the  crime  laid  to  his  charge.    The  num- 
(k)Ltwof  ber  (^jL^^  witnefles  who  were  obliged  to  fwear^ 
theRipiia-  jncreafcd  in  proportion  to  the  importance  of  the 
6  7,'8,  '  ^ff^"^^ »    fometimes  it  amounted  to  (^)  feventy-two. 
andothcra^The   laws  of  the  Alemaos,   Bavarians,   Thurin- 
0)  ^^^^    gians,  Frifians,  Saxons,  Lombards,  and  Burgun- 
and  17.  'dians,  were  formed  on  the  fame  plan  as  thofe  of 
the  Ripuarians. 

I  obferved,  that  the  Salic  law  did  not  allow  of 

negative  proofs.    There  was  *  one  cafe,  however, 

in  which  they  were  allowed  -,  but  even  then  they 

were  not  admitted  alone,  and  without  the  concur- 

{")Sccthercnce  of  pofitive  proofs.     The  plaintiff  (")  caufcd 

76th  tit.    witnefles  to  be  heard,  in  order  to  ground  his  ac- 

/C^w  li'  ^^°" »   ^^^  defendant  produced  alfo  witneflbs  of  his 

gis  Salkit.  fide  \  and  the  judge  was  to  come  at  the  truth,  by 

comparing  thofe  teftimonies  f.     This  praftice  was 

vaftly  different '  from  that  of  the  Ripuarian,  and 

other  barbarous  laws,  where  it  was  cuftomary  for 

the  party  accufed   to  clear  himfelf,    by  fwearhig 

he  was  not  guilty,  and  by  making  his  relations 

alfo  fwear  that  he  had  told  the  truth.     Thefc  laws 

could  be  fuitable  only  to  a  people  remarkable  for 

their  natural  fimplicity  and  candour  -,  we  (hall  fee 

prefently  that  the  legiflators  were  obliged  to  take 

proper  methods  to  prevent  their  being  abufed. 

•  It  w»s  when  an  accufacion  was  brought  againft  an  AntnifiU^ 

•  that  is,  the  king's  vafTal,  who  was  fuppofed  to  be  poflefTed  of  a 

greater  degree  of  liberty.     See  tit.  '](i.  of  the  FaBus  tegis  Su' 

f  According  to  the  pra^icc  now  followed  in  England, 

CHAP. 
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CHAP.    XIV. 

•  - 

Another  Difference. 

THE  Salic  law  did  not  admit  of  the  trial  by  Boos 
combat ;   though  it  had  been  received  by  the  ^XVlir. 
laws  of  the  Ripuarians  ("),  and  of  almoft  all  (•)  ^J'?;  '♦* 
the  barbarous  nations.     To  me  it  feems,  that  the  tit.  57!  ( * 
law  of  combat  was  a  natural  confequcnce,  and^*  ^^*  59* 
a  remedy  of  the  law  which  eftabliflied  negative  L^g^  ^j^ 
proofs.^    When   an  aftion  was   brought,   and  it  note  an* 
appeared- that  the  defendant   was  going  to  €lude  ^®''***^*^ 
it  by  an  oath,    what  other  remedy  was  left  to 
a  military    man*,    who  faw  himfelf   upon   the 
point  of  being  confounded,  than  to  demand  fatif-     ^ 
fadtion  for  the  injury  done  to  him ;    and  even  for 
the  attempt  of  perjury  ?    The  Salic  law,  which 
did  not  allow  the  cuftom  of  negative  proofs,  nei- 
ther admitted  nor  had  any  need  of  the  trial  by 
combat :  but  the  laws  of  the  Ripuarians  (P)  and  (p)  %^^ 
of  the  other  barbarous  nations  f ,  who  had  adopted  <^at  law. 
the  practice  of  negative  pr6ofs,  were  obliged  to 
cftablifli  the  trial  by  combat. 

Whoever  will  pleafe  to  examine  the  two  famous 
regulations  J  of  Gundebald  king  of  Burgundy 

concerning 

*  Thk  fpirit  appears  in  th^  laiv  of  the  Ripuarians^  tit.  59, 
§  4.  and  tit.  6^%  S  5.  and  in  the  Capitulary  of  Lewis  the  Debon- 
oaire,  added  to  the  law  of  the  Ripuarians  in  the  year  803,  art*  22. 

t  The  law  of  the  Frifians,  Lombards,  Bavarians,  Saxons, 
ThuringianSt  and  Bprgundiaas. 

\  In  the  law  of  the  Burgundians,  tit.  8.  |  fand  2.  on  cri- 
minal affairs;  and  tit.  45.  which  extends  alfo  to  civil  afBiirs, 
See  alfo  the  law  of  the  Thuringians,  tit.  i.  §  31,  tit.  7.  §  6; 
and  tit.  8 ;  and  the  law  of  the  Alemans,  tit.  89 ;  the  law  of 
the  Bavarians,  tit.  8.  chap.  2.  §  6.  and  chap.  2.  \  i.  and  tit«  9. 
chap,  4.  }  4.  the  law  of  the  Frifians,  tit.  11.  §  3.  and  tit.  14. 

U  3  5  4- 
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Book  conGcrning  this  fi)bje(Sl,  will  find  they  arc  derived 

0hap/!  5*.  f^^^  ^^^  ^^7  nature  of  the  thing.     It  was  nc- 
ceffary,  according   to  the   language  of   the  Bar- 
barian laws,  to  i-efcue  the  oath  out  of  the  hands 
.   jpf  a  ^jerfon  who  was  going  to  abufc  % 

Among  the  Lombards,  (he  law  of  Roth^is  ad- 
n^iucd  of  cafe$,  in  )^hich  d,  man  ^ho  had  made 
hi$  defence  by  oath,  ihould.ROt.be  f^flr^red  p  un- 
dergo the  fatigue  of .  4  duel.     This  CMftqm  fpread 
^«i)Sec     i^felf  faroher:  C')  we  ih^ll,  prffently  fee  the  ipifc 
-jrhap.  18.  ^higf<j^  that  arofe  fron}  it,    and   l^ow   they  Yftxf 

CHAP.   XV, 

*      .       ■  .  ♦  .  .* 

I5)p  not  ;prj?tcnd  to  ^eny^  bixt  that  in  the  changei 
nia^e.  in  :^he  codp  tji  (he  B'airbaria^n  laws,  in  thp 
l-qgyjiations  ajii^ed  \s> .  that  icode,  ^nd  in  the  body 
.  .  of  tifve  ca|^tu]arie^,  i^  i^  ^pplTible  to  find  fome  paf*- 
i^\  ^^F:^  ^,  S*^J.  My  ffombat  i?  npf  a  confe* 
Q,uwc?  p(,  the  ,9e|gitij5c,  prpof.  Pa^^ticular  circuni- 
fiances  might,  in  the  courie  of  ma^y  ages,  give  rii^ 
%Q  p^jtif  ular  Uwa*  ,  \.  ^ak  only  ^  of  the  genpraj 
fpjjrit  of  the  lav^a  of  the  Qerm^ns^  of  t^heir  nat^rf 
fapd  origMji  \  T  fpeak  of  the  ancient  cuftoms  of 
jthofe  people,  th^t  were  cither  hinted  at  or  efta* 
brifficd  l?y  tho|e  |a,w$;>  .^n'd  this  is  phe  only  mat* 
%%i  iri  qi^ion*  ... 

\  4,  the  l^w  of  th^  Lombardi,  book  ij  tit,  3«.  $  3.  and  tif, 
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C  H  A  P.    XVI. 

Of  tile  Ordeal  or  Trial  by  boiling  tP'ater,  efia- 

iH/hed  by  the  Salic  Law. 

• 

*Tp  H  E  Salic  Uw  *  allowed  qf  the  otdeal  or  trial  Book 
~    by  boiling  water  ;  and  as  this  trial  was  €x^  q^^^ 
cefllvely  cruel,  the  law  (0  found  an  expedient  to  /,y^*  g 
foften  its  rigour.     It  permitted  the  perfon  who  had 
bten  fummoned  to  make  the    trial  -with   boiling 
water,  to  ranfom  his  hand,  with  the  confent  of 
the  adveiie  party.     The  accufer,  for  a  particular 
fum  determined  by  the  law,   thight   be  fatisfied    * 
with  the  oath  of  a  few  witnefies,  declaring  that 
tfa^  accu&d  had  not  committed   the  crime.     This 
was  a  particular  cafe,  in  which  the  Salic  law  admit- 
fed  of  the  negative  proof. 

This  trial  was  a  thing  privately  agreed  upon« 
which  the  law  permitted  only,  but  did  not  ordain« 
The  law  gave  a  particular  indemnity  to  the  acculer, 
who  would  allow  the  accufed  tCK  make  his  defence 
by  a  negative  proof:  the  pUintiff*  was  at  liberty  td 
be  fatisfied  with  the  oath  of  the  defendant,  as  he 
was  at  liberty  to  forgive  him  the  injury. 

The  law  (^)  contrived  a  medium,  that  before  fen-  (^)  rwd. 
tence  pafled,  both  parties,  the  one  through  fear  of '*^*  5^ 
a  terrible  trial,,  the  other  for  the  fake  of  a  fmall 
indemnity,  (hould  terminate  their  difputes,  and 
put  an  end  to  their  animofities.  It  is  plain,  that 
when  once  this  negative  proof  was  over,  nothing 
more  was  requifite ;  and,  therefore,  that  the  pradtice 
of  legal  duels  could  not  be  a  confequence  of  this 
particular  regulation  of  the  Salic  law. 

•  As  alfo  fome  other  laws  of  th*  Barbarians. 

U  4  CHAR 
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CHAP.    XVII. 
Particular  Notions  of  our  Jncefiars, . 

Book  T  T  is  aftonilhing  that  our  anccftors  Ihould  reft 
Qw^T  ^^^  honour,  fortune,  and  life  of  the  fubjcfl:, 
on  things  that  depended  lefs  on  reafon  than  on 
hazard  ;  and  that  they  Ihould  incefikntly  make 
vfe  of  proofs  incapable  of  convi£liilg,  and  that 
had  no  manner  of  connexion  either  with  inno- 
cence or  guilt. 

The  Germans  who  had  never  been  fubducd  *, 
enjoyed  an  exceffive  independence.  Different  fa- 
milies waged  war  f  with  each  other,  to  obtain 
fatitffadtion  for  murders,  robberies,  or  affronts. 
This  cuftom  was  moderated,,  by  fubjefting  thefe  ^ 
hoftilitics  to  rules;  it  was  ordained,  that  they 
Ihould  be  no  longer  committed  but  by  the  direftion  / 
and  under  the  eye  J  of  the  magiftrate.  This  was 
far  preferable  to  a  general  licence  of  annoying 
each  other. 

'  As  the  Turks  in  their  civilwars  look  upon  the 
firft  viftory  as  a  decifion  of  heaven  in  favour  of 
the  viftor ;  fo  the  inhabitants  of  Germany  in  their 
private  quarrels,  confidered  the  event  of  a  com- 
bat as  a  decree  of  Providence,  ever  attentive  to 
punifli  the  crimindl  or  the  ufurper, 

Tacitus   informs   us,    that  when   one  German 

nation  intended  to  declare  war  ae^ainft  another, 

^    '   they  looked  out  for  a  prifoner  who  was  to  fight 

*  This  appears  by  what  Tacitus  fays,  OmniBut  idem  hahitus, 
t  Veljeius  Patercuius,  lib.  2,  cap.  18.   fays,  that  the  Gcft 
pans  decided  all  their  difputes  by  the  fvvord. 

,%  See  the  codes  of  Barbarian  laws,  and  in  refpcft  to  lefs  an- 
f  jint  times,  Bcaumamr  on  the  cuftom  of  Bfawuoi^s. 

with 
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with  one  of  their  people,  and  by  the  event  they   Book 
judged  of  the  fuccefs  of  the  war.     A  nation  who  p^^^^' 
believed  that  public,  quarrels  could   be  determined 
by  a  fingle  combat,  might  very  well  think  that  it 
was  proper  alfo  for  deciding  the  difputcs  of  indi- 
viduals. 

Gundcbald  (^),   king  of   Burgundy,  gave  the{t)Lawor 
greateft' fandtion   to   the  cuftom  of  legal  duels*  ^^^j^.*""- 
The  reafon  he  affigns  for  this  fanguinary  law,  is  fw '^r*^ 
mentioned  in  his  edift.     //  is,  fays  he,  in  order 
to  prevent  mr  fuhjeSs  from  attejiing  by  oatby  what 
tbey  are  not  certain  ofy  nay,  what  tbey  know  to  be 
falfe:   Thus,  while  the  clergy  ("*)  declared  that  an  («)  Scc  the 
impious  law  which  permitted  combats  5   the  Bur-  Works  of 
gundian  kings  looked  upon  that  as  a  facrilegious  ^S^°*~* 
law,  which  authorized  the  taking  of  an  oath. 

The  trial  by  combat  had  fome  reafon  for  it 
founded  on  experience.  In  a  military  nation, 
cowardice  fuppofes  other  vices ;  it  is  an  argument 
of  a  perfon*s  having  deviated  from  the  principles 
of  his  education,  of  his  being  infenfible  of  ho- 
nour, and  of  havinjg  refufed  to  be  direded  by 
thof^  maxims  which  govern  othej  men ;  it  (hews, 
that  he  neither  fears  their  contempt,  nor  fets  any 
value  upon  their  efteem.  Men  of  any  tolerably 
extraftlon  feldom  want  either  the  dexterity  re- 
quifitc  to  co-operate  with  ftrength,  or  the  ftrength 
Bcceflary  to  concur  with  courage  j  for  as  they  fet 
a  value  upon  honour,  they  are  pra6lifed  in  mat- 
ters, without  which  this  honour  cannot  be  ob- 
tained. Befides,  in  a  military  nation,  where  ftrength, 
courage,  and  prowefs  are  efteemed,  crimes  really 
odious  are  thofe  which  arife  from  fraud,  artifice, 
and  cunning,  that  is,  frorp  cowardice. 

With 
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Book       With  regard  to  the  trial  by  fire,  after  the  par- 
XX VII  I.  ^  accufed  had  tout  his  hand  on  a  hot  iron,  or  in 

CilSID    17 

'^'  boiling  water,  they  wrapped  the  hand  in  a  bag, 
and  fealed  it  up  :  if  after  three  days  there  appeared 
no  mark;  he  was  acqnitted*  Is  it  not  plain,  that 
amongfl:  a  people  inured  to  the  handling  of  arms, 
the  impreffion  made  on  a  rough  or  callous  ^in 
by  the  hot  iron,  or  by  boiling  water,  could  not 
,  be  lb  great,  as  to  be  ilben  three  days  afterwards  ? 
And  if  there  appeared  any  mark,  it  (hewed  that 
the  perfon  who  had  undergone  the  trial  was  an  ef- 
feminate fellow.  Our  peafknts  are  not  afraid  to 
handle  fiot  iron  with  their  callous  hands-,  and, 
with  regard  to  the  women,  the  hands  of  thofe 
who  worked  bard,  might  be  very  well  able  to  re- 
fill hot  icon.  The  ladies  *  did  not  want  cbam- 
pions  to  defend  their  caufe  -,  and  in  a  nation  where 
there  was  no  luxury,  there  was  no  middle  ftate. 
f)Tit.i4.  By  the  law  of'  the  (*)  Thuringians,  a  woman  ac- 
cufed of  aciultery  was  condemned  to  the  trial  by 
'  boiling  water,  only  when  there  was  no  champion 
(r\  Chap.  ^  defend  her  ;  and  the  law  of  the  (^)  Ripuarians 
ji.  Ss-  admrts  of  this  trial,  only  when  a  perfon  had  no 
witnefles  to  appear  in  his  j unification.  Now  a 
woman,  that  could  not  prevail  upon  any  one  rela- 
tion CO  defend  her  caufe,  or  a  man  that  could  not 
produce  one  (m^lc  witnefs  to  atteft  his  honefty, 
were,  frotti  thore  very  circumftances,  fufficiently 
.convidled. 

I  conclude  therefore,  that  under  the  circum- 
ftances of  tinie.  in  which  the  trial  by  combat  and 

*  SetffeaMmwnk-  on  the  cnilotti  tif  Bistmmfis^  chaj^.  6y.  See 
ii\fo  the  law  of  the  Angli»  chap.  14.  i^hore  the  trial  by  boiliflg 
W^ter  is  o^ly  a  {ubUdiary  proof* 

'  the 
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f he  tri^I  by  hot  ir6a  tod  botfing  trater  obtained.  Boos 
there  Was  fuch  an  agreement  between  thofe  laws^J^^^g* 
gnd  the  manners  of  the  people,  that  the  laws  were     ^'    ^ 
rather  uqjuft  in  themfelvts,than  produftive  of  in- 
juftice,  chat  the  e&As  were  more  innocent  than 
fhe  cauie,  that  they  were  more  contrary  to  equity 
than  prejudicial  to  its  rights,  n)^e  vnreafonable 
thafi  tyrannical. 

CHAP.    XVIII. 

jb  wifai  learner  the  Qijhm  of  judicial  Comiafi 

gained  Ground. 


•* 


Iy  R  O  M  Agohard's  letter  to  Lewis  the  Debon- 
naire,  it  npught  be  inferred,  that  the  cuftom  of 
ji^icial   combatSL  was  not  eftabliihed  among  the 
Franks;  for  after  having  repre&nted  to  that  prince 
the  abufe^  of- the:  law  of  Gundebald,  he  defires^ 
that  private  difputei  ihould  be  decided  in  Bur- 
gvndy  by  the  law  of  the  Franks.     But  as  it  ii^ 
well  known  from  other  quarters,  that  the  trial  by 
pon)bat  prevailed  at  that   time   in  France,    thi^ 
has  been  th^  caufe  of  fonie  perplexity.    However, 
fhe  difficulty  may  be  folved  by  what  I  have  faid  5 
the  law  of  the  Salian  Franks  did  not  allow  of  this 
kind  of  !;rial,  aod  that  qf  the  Ripuarian  Franks  (*)  (»)Scc Ai> 
did,  law,  tit. 

But,  notwithftanding  the  clamours  of  the  clergy,  ^^^  \^ 
the  cuftom  of  judicial  combats  gained  ground  con-  6j. }  5, 
fingally  in  France ;   and  I  (hall  prefently  make  it 
appear,  that  the  clergy  themfelves  were  in  a  great 
ineafure  the  occafion  of  it. 

♦  Si  pl4K<rH  Dmino  tioftro  ut  ess  trunsferrit  ad  legem  Fran* 


3<^  T  HE    SPIRIT 

Book       Ic  IS  the  Uw  oS  the  Lombards  that  furntfhes  us 
XXVIII.  y^\^i^  i^ij  proof.     "  fbere  has  been  Ung  ftnce  a 
*P*  *  •«<  deteftable  cujicm  ifttroduced^  (fays  the  preamble  to 
(*)  Law    "  the  conftitucion  of  (*)  Otho  II.)    this  is,  that 
of  the  .    «  if  the  title  to  an  eftate  was  faid  to  be  falfe,  the 
bkrds^       **  perfon  who  claimed  under  that  title  made  oath 
book  2.    ^^  upon  the  gofpels  that  it  was  genuine )  and  with- 
^k  ^^4  "  ^"^  ^^^  farther  judgment  he  took  pofieflion  of 
'  "  the  eftate:  fo  that  they  who  would  perjure  them- 
•*  felves,  were  fu re  of  gaining  their  point."    The 
emperor  Otho  I.    having  caufcd  bimfelf  to  be 
(*)  The    crowncil  at  Rome  (**)  at  the  very  time  that  a  coun- 
year  962.  cil  was  held  there  under  pope  John  XIL  all  the 
lords  *  of  Italy   reprefented   to   that  prince  the 
neceility  of  enadting  a  law  to  reform  this  horrid 
abufe.    The  pope  and  the  emperor  were  of  opi* 
jnion,   that  the  affair  fliouid   be  referred  to  the 
Council,  which  was  to  be  fhortly  held  f  at  Ra- 
venna.    There  the  lords  made  the  fame  reprefen- 
cations^  and  repeated  their  inftances  *,  but  the  af- 
fair was  put  off  once  more,  under  pretence  of  the 
abfence  of  particular   perfons.     When  Otho  II. 
and  Conrad  %  king  of  Burgundy  arrived  in  Italy, 
they  had  a  conference  at  Verona  ||  with  the  Italian 
lords  §  ;   and  at  their  repeated  remonftrances,  the 
emperor,  with  their  unanimous  conient,  made  a 

•  Jh  Italic  procerihus  eft  prddamatum,  ttt  impiraiQr  fcm8us% 
mutatd  Ifgif  facinm  indignum  defiruertt*  Lav^  of  the  Lombards^ 
book  2.  tit.  ^5.  chap.  34. 

f  It  was  held  in  the  year  967,  in  the  prefence  of  pope 
V   John  Xni.  and  of  the  emperor  Otho  f. 

X  Otho  the  Second's  uncle,  fon'to  Rodolphas,  and  king  of 
Transjurian  Burgundy. 

11  in  the  year  988. 

\  Cum  in  hpc  ab  omnibus  imperialts  aurts  pul/artniur.  Law  of 
tlic  Louibardo^  book  2,  tit«  55.  chap,  34. 

Uw, 
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law,  that  whenever  there  happened  any  difputes  B  <ro « 
about  inheritances,  and  one  of  the  parties  infifted  ^^^^'l' 
upon  the  legality  of  his  title,  and  the  other  main- 
tained its  being  falfe^  the  affair  (hould  be  decided 
by  combat}  that  the  fame  rule  fhould  be  obferved 
in  contefts  relating  to  fiefs  •,   and  that  the  clergy 
ihould  be  fubjeft  to  the  fame  law,  but  ffaould  fight 
by  their  champions.  Here  we  fee,  that  the  nobility 
infifted  on  the  tri|I  by  combat,  becaufe  of  the  in- 
conveniency  of  the  proof  introduced  by  the  cler- 
gy ;  that  notwithftanding  the  clamours  of  die  no- 
bility, the  notortoufnefs  of  the  abufe  which  called 
out  loudly  for  redrefs,  and  the  authority  of  Otho 
who  came  into  Italy  to  fpeak  and  aft  as  mafter, 
flill  the  clergy  held  out  in  two  councils  ;    in  fine» 
that  -the  joint  concurrence  of  the  nobility  and 
princes  having  obliged  the  clergy  to  fubmit,  the 
cuftom  of  judicial  combats  muft  have  been'  con«- 
fidered  as  a  privilege  of  the  nobility,  as  a  barrier 
againfl:  injuftice,  and   as  a  fecurity  of  property»  , 
and  from  that  very  moment  this  cuftom  muft  have 
gained  ground*     This  was  effefted  at  a  tiniie  when 
the  power  of  the  emperors  was  great,  and  that  of  , 
the  popes  inconfiderable  ;    at  a  time  when  the 
Otho's  came  to  revive  the  dignity  of  the  empire 
in  Italy. 

I  (hall  maTce  one  refleftion,  which  will  corro- 
borate what  has  been  above  faid,  namely,  that  the 
cuftom  of  negative  proofs  produced  that  of  ju- 
dicial combats^  The  abufe  complained  of  to  the 
Otho's,  was,  that  a  perfon  who  was  charged  with 
having  a  falfe  title  to  an  eftate,  defended  himfelf 
by  a  negative  proof,,  declaring  upon  the  gofpels 
it  was  pot  falfe.  What  was  it  chey  did  xo  reform 
X  this 
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Book  this  aboie  ?   They  revived  the  cuftom  of  jiidiciai 

I  was  in  a  hurry  to  fpeak  of  the  confutation  of 
Otho  11.  in  order  to  give  a  clear  idea  of  the  dif-* 
putes  between  the  clergy  and  the  laity  of  thofe 
times.  There  had  been  indeed  a  conftitudon  of  * 
Lotharias  I.  of  an  earlier  date»  who^  upon  thd 
fame  complaints  and  difpntes;  being  defirous  of 
fecuring  the  juft  pofleflion  of  property,  bad  or* 
,  dained,  that  the  notary  fliould  make  oath  that  the 
deed  or  title  was  not  forged ;  and  if  the  notary 
fhould  happen  to  die,  the  witnefies  fhofild  be 
fworn  who  had  figned  it.  The  evil  however  ftill 
continued,  till  they  wdre  obliged  at  length  to  have 
recourfe  to  the  remedy  above-mentioned. 

Before  that  time,  I  find,  that  in  the  general 
afiemblies  held  by  Charkmaign,  the  nation  repre- 
fented  to  him  (^),  th^t  in  the  a£tual  date  of  things 
it  l¥as  extremely  difficult,  but  that  either  the  ac« 
cuier  or  the  accufed  muft  ferfwear  themfelves) 

(')Inthe  and  that  for  this  reafon  tC  was  much  better  to 

Lo  °b  ^  d^  ^^^^"^^  ^  judicial  combat  ^  which  was  accordingly 

book  2.    done. 

tit.  55.  The  ufage  of  judicial  combats  gained  ground 
^^'  ^nong  the  Burgundians,  and  that  of  an  oath 
was  limited.  Theodoric  king  of  Italy  fuppreiP 
ed  the  iingle  combat  among  the  Oftrc^oths  i 
and  the  laws  of  Cbatndafuinthus  and  Receflu- 
'  intbus  ieemed  as  if  they  would  aboHfh  th^ 
very  idea  of  it.  But  thefe  laws  were  fo 
little    refpe&ed    in  Narbonne   Gaul,    that    they 

*  In  the  law  of  the  Lombards,  book  2.  tit.  j{.  §  33.  Id 
the  copf  which  Muratofi  mad«  uft  of^  it  is  atthbated  to  the 
emperor  Gaido« 

looked 
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]ooked  upoa  the  legal  duel  as  a  pnvilegQ  Of  thi  Book 
Goths  \  ^«J^ 

The  Lombards  who  conquered  Itaily,  after  the  ^^'  * 
Oftrogoths  had  been  deftroyed  by  the  Greeks^  in- 
troduced the  cuftom  of  judicial  combat  into  that 
country  ;  but  their  firft  laws,  gave  a  check  to  ie  (**).  f*)  See  i» 
Charleroaign  C'Jy  Lewi*ithe  Debonnaire,  and  ^I^c'^^lT^ 
Otho*&,  made  diverfe  general  conftitutions,  which  bards, 
we  find  inferted  in' the  laws  of  the  Lbmbards»^ook  i. 
and  added  to  the  Salic  laws>  whereby  the  pradice  ^t.cJ'iTj! 
of  leeal  duels,  at  firil  in  criminal  and  afterwards  and  book 
in  civil  cafes,  obtained  a  greater  extent.     They^- '^'-JS- 
knew  not  what  to  do.     The  negative  proof  byandtit.sfl 
oath  had  its  inconveniencies ;  that  of  legal  duels  §  i>  2, 
had  its   inconveniencies  alfo  •,    hence,  they  often ^j^^ J* 
changed^  according  as  the  one  or  the  other  afl^£ted  lations  of 

them  moft.  fndbt* 

On  the  one  hand,  the  clergy  were  jJeafed  to",  ^^ 
fee,  that  in  all  fecular  affairs,  people  were  obliged  of  Luit- 
to  have  recourfe  to  the  altar  f  j    and  on  the  other,  P™^"/- 
a  haughty  nobility  were  fond  of  maintaimng  tbiir  book  2  J 
rights,  by  the  fword.  tit.  55., 

I  would  not  have  it  inferred,  that  k  was  the^  *3" 
clergy  who  intsoduced  the  cuftom  ib  much  com-^ 

^  Jn  palatia  quoqui^  Bera  comes  Sarcinmun/Sff  cum  impetirttur^ 
a  qwdam  Sunila,  cf  infideiitatis  argueretur^    cum  eodem  fecumSim 
legem  frofriam^  utfoteL  quia  uterque  Gotbus  erat^  equejlri  pr^Uo  con-' 
grejfui  eji  l^  ntiSus.     The  anonymous  author  of  the  life  o#' 
Lewis  the  Debennaire. 

t  The  j«dicial  oaths  were  made  at  that  time  in  the  churches,, 
and  during  the  firft  race  of  our  kings  there  was  a  chapel  fet 
apart  in  the  royal,  palace,  for  the  aSirs  that  were  to  be  thus 
decided.  See  the  Formula's  of  Marculfus,  book  i.  chap.  38* 
The  laws  of  the  Ripuari^s,  tit.  59.  §  4.  tit.  65.  §  5.  The  hifipry 
of  Gregory  of  Tours;  and  the  Capitulary  of  tne  year  803.  addec} 
to  the  Salic  law. 

4  plained 
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Book  plained  of  by  the  nobility.     This  cuftom  was  de-^ 

r?^^^a'  "^^^  ^^^^  ^^^  ^P^"^  ^^  ^^^  Barbarian  laws,  and 
^*  'from  the  eftablifhment  of  negative  proofs-  But 
a  practice  that  contributed  to  the  impunity  of 
fuch  a  number  of  criminals,  having  given  fome 
people  reafbn  to  think  it  was  .proper  to  make  ufe 
of  the  fanftity  of  the  churches,  in  order  to  ftrikc 
terror  into  the  guilty,  and  to  intimidate  per- 
jurers, the  cFergy  maintained  this  ufage,  and  the 
prafticc  which  attended  it  ;  for  in  other  refpefts 
they   were  abfoliitely  averfe  to  negative   proofs. 

(H  Chap.  We  find   in  Beaumanoir  (^),    that  this  kind  of 

39-  P*S*  proof  was   never  allowed  in  ecclefiaftic  courts ; 

****  which  contributed  greatly,  without  doubt,  to  its 
fupprefllon,  and  to  weaken,  in  this  refpeft,  the  re- 
gulation of  the  codes  of  the  Barbarian  laws. 

This  will  convince'us  more  ftrongly  of  the  con- 
neftion  between  the  ufage  of  negative  proofs,  and 
that  of  judicial  combats,  of  which  I  have  faid  fo 
much.  The.  lay- tribunals  admitted  of  both  ;  and 
both  were  rejedted  by  the  ecclefiaftical  courts. 

In  chufing  the  trial  by  duel,  the  natfon  fol- 
lowed its  military  fpirit ;  for  while  this  was  cfta- 
bliflied  as  a  divine  decifion,.  the  trials  "by  thecrofs, 
by  cold  or  boiling  waters,  which  had  been  alfo  re- 
garded in  the  fame  light,  were  abolilhed. 

Charlemaign  ordained,  that  if  any  difference 
fliould  arife  between  his  children,  they  (hould  be 
terminated  by  the  judgment  of  the  crofs.  Lewis  the 
Debonnaire  *  confined  this  judgment  to  eccle- 
fiaftic affairs ;  his  fon  Lotharius  aboli(hed  it  in  all 

*  We  find  his  conftitutions  Inferted  in  the  law  of  the  Lom- 
bards, and  at  the  end  of  the  Salic  law9. 

calcs : 


tales  :   tMly^  he  fupprefled  \  eVcn  the  trkl  by  Cold  Book 

water.  Qhz^^}\ 

I  do  not  pfetetid  to  fay,  that  at  a  time  when  fo      ^*  ^^* 
few  ufages  were  univerfally  received,  thefe  trials 
were  not  revived  iti  fottie  churches  ;  elpecially  as* 
they  are  mentioned  in  a  charter  (^)  of  Philip- Au-  (g)  in  tlid 
guftus  :   but  I  affirm,  they  were  very  feldom  prac- T^^^^^oo* 
tifed.     BeaOrtianolr  (^),  who  lived  at  the  time  of  ^h)  Cuf- 
S.  Lewis,  and  a  litflc  ^fter,  enumerating  the  differ-  torn  of 
ent  kinds  of  trial,  mentions  that  of  judicial  com-  ^^^^'^ 
bat,   but  not  a  word  of  the  others*  €hap-'39« 

C  M  A  P/  XIX. 

« 

A  ne%^  Re^^on  of  the  Difufe  ^f  the  Salk  and 
Roman  Lamos^  as  alfo  of  the  Capitulanes. 

IH  A VE  already  mentioned  the  reafons  that  oc* 
cafioncd  the  difufe  of  the  Salic  and  Roman 
laws,  as  alfo  of.  the  Capitularies;  here  I  fhall 
add,  thai  the  principal  caufe  was  the  great  eKteni; 
given  to  judiciary  combats » 

As  the  Salic  laws  did  not  admit  of  this  cuftom, 
they  became  in  fome  meafure  ufelefs,  and  fell  intd 
oblivion.  In  like  manner,  the  Roman  law^,  which 
alfo  reje£ied  this  cuftooii  were  laid  afide  '  their 
whole  attention  was  then  taken  up  in  eftablifhing 
the  law  .of  judicial  combatSi  and  in  forming  ^ 
proper. digeft  of  the  feveral  cafes  that  might  hap- 
pen cm  thofe  occafions.  The  regulatbns  pf  the 
Capitularies  became  likewife  of  no  manner  of 
fervice.     Thus  it  is,  that  fuch  a  number  of  law$ 

f  In  a  confiitation  inferted  in  thd  law  of  the  Lombards, 
book  z.  tk*  55'  §  3^* 

Vol.  IL  X  loft. 
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Book  loft  all  thelf  authority,  without  our  being- able  to  tell 
ch^^^^*  the  precife  time  in  which  it  was  loft ;  tbey  fell 
•  ^^-       into  oblivion,  and  we  cannot  find  any  others  that 
were  fubllicuted  in  their  place. 

Such  a  nation  had  no  need  of  written  laws ;  hence 
.    .     its  written  laws  might  very  eafily  fall  into  difufe. 

If  there  happened  to  be  any  difputes  between 
two  parties,  they  had  only  to  order  a  fingle  com- 
bat. For  this  no  great  knowledge  or  abilities  were 
requifite. 

All  civil   and  criminal  adtions  are  reduced  to 

facts.     It  is  upon  thefe  fafbs  they  fought ;    and 

not  only  the  fubftance  of  the  affair,  but  likewife 

the  incidents    and   imparlances  were  decided    by 

p)  chap,  fcombat,  is  Bcaurlianoir  (*)  obferves,  who  produces 

^'-  P*|'  fcveral.  inftances.  /       • 

310.  I   find    that   towards    the    commencement   of 

the  third  race,  the  jurilprudence  of  thofc  times 

related  ehtirely  to  pcrfonal  quarrels,  and  was  go* 

verned  by  the  point  of  honour.      If   the  judge 

(k)  Char-  was  not  obeyed,  he  infifted  upon  fati^fa&ion  from 

L^^whthc^^^   perfon   that    contemned    bis   authority.     At 

the  Fat,  in  Bourgcs,  if  {^)  the  provoft  had  fummoned  a  per- 

ihe  year   fyp^  g^d  he  refufed  to  come :  his  way  of  procced- 

thc^col-"    ing  was,  to  tell  him,  •**  I  fent  for  tbee^  and  thou 

leaion      *'  didfi  not  think  it  worth  thy  while  to  come  ;    Ide^ 

of  Ordi-  c«  ;^^^^  ih&efore  frtisfaStton  for  this  thy  contempt.''* 

I   Ibid.'  Upon  which  they  fought.    Lewis  the  Fat  reformed 

(m)  Char-  this  cuftom  (*). 

ter  of  The  cuftom  of  legal  duels  prevailed  at  (")  Or- 

Yb^n  ^^n^^^"^»  evefn  inall  demands  of  debt.  Lewis  the 
1188.  in  Young  declared,  that  this  cuftom  fhouH  take 
the  Col-  place,  only  when  the  demand  exceeded  five  fous. 
Ordinan-  ^^^^  ordinance  was  a  local  law ;  for  in  St  Lewis's 
ces.  time 
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time  C)  it  was  fuffictent  that  t\ft  value  was  m^e'  Bap  k 
tnore  than  twelye  deniers.     Beaumanoir  (^)  heard  ^^^^^^- 
Si  gentle^aan  of  the  law  affirm,  that  foriiierly  ihere,„x^jjj^^' 
had  been  a  bad  cuftQm;^in  France^  of  hiring  aBeauma- 
thampion  for  a  certain  time  to  fight  their  bat-"^^''?^^?* 
ties   in  all'  caufcs.      This,  ihews  that  the   ufage^l^^?^^' 
of  judiciary  combats  muft  have  had  at;  t;hat  time  (^j  See  the 
a  prodigious  extent;  cuftoiijof 

*  *^  Beau- 

..•  voifis, 

v^  H  A  X  •       Jv«A.;  P^Z'  2©3« 

OHgin  of  the  Point  of  Homun 

^XTE  meet  with  inexplicable  enigma's  in  the 

» ^  ^     codes  of  the  laws  of  the  Barbarians.   The 

law  of  (P)  the  Frifians  allows  only  half  a  fou  in(p>AddiJ 

compofition  to  a  perfon  that  h|^  been  beaten  with  "^  ^^"* 

a  (lick  ;   and  yet  for  ever  fo  fmall    a  \ypund  itiexpan,, 

allows  more*     By  the  Salic  law,   if  a  freeman  tit.  5. 

gave  •  three  blows  with  a  ftick  to  anotlier  freeman, 

Jie  paid  three  fous  \  if  he  drew  bloody  he  was  pu- 

hifhed,  as  if .  he  had  wounded  him  with  fleel,  and 

h?  paid  fifteen  fous  : .  thus  the  puniftiment  was 

proportioned  to  the  greatnefs  of  the  wound.    The 

law  of  the  Lombards  {^\  eftabliihed  different  com*  WBool-r; 

pofitipns  for  one,  two,  three,  four  blows -,   and  fo"^'^- i3- 

on.     At  prefent,  a  fingle  blow  is  equivalent  to  a 

hundred  thoufand. 

The  Gonftitution  of  Charlettiaifx  infert^d  ifi  the 
law  (*")  of  the  Lombards,  ordains,  that  {hofe  who^rj^opj^jj^ 
^vere  Allowed  the  trial  by  combat,  fliould  fight  tit.  5.^23. 
with  baftons.     Perhaps  this  wafS  out  of  regard  to 
the  clergy  ;    or    probably,  as  the  iif?ge  of  legal 
duels  gained  ground,  they  wanted  to  render  them 

X  2  ^     kJi 
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Book  Itfs  firngtriftary.    THe  capitulairy  of  ^  Lewis  the 

XXVIII.  Debonnaire,  altews  the  Kberty  of  chtafiivg  le  8gh« 

/^^P'^^*  either  wkh  the  fworf  or  bailton.     In  fMcefs  of 

time  none  but  bondiAen   fotight  With  the  brf* 

(f)  See     ton  (^>. 

Jofr^St      ^^^""^  ^  ^^^  *^^  ^*  "^^^  ^'^^  forittation  of  the 

64.  pag*   particular  articles  of  otir  point  of  honour.  The  ac*- 

328.        cufer  began  with  declaring  in  the  prefence  of  tiie 

judge,  that  fuch  a  perfon  had  committed  fuch  an 

action ;   and  the  aecufed  made  aofwer,    that  he 

(t)  ibiJ.   lied  O ;   upon  which  the  judge  gave  orders  for 

the  duel,    it  becadoe  ^hen  an  oftabltihed  mile,  that 

whenever  a  perfon  had  the  lye  given  him,  it  was 

incumbent  on  him  to  Bght. 

(«)  See         Upon  a  man's  declaring  be  would  fight,   he 

BcauAa^  could  not  aftefwartfe  depart  from  his  word ;   if  he 

*^pgg  *^'did,  he  wa^  conddfcned  tO  a  penalty.    Hence  this 

and. 5  29.  rule  enfbed,  that  whenever  a  perfon  had  Engaged 

his  word,  honour  forbad  him  to  recal  it. 

Gentleitien  f  fdtight  one  another  on  horieback^ 
and  armed  at  all  points ;  villains  X  fought  en  foot, 
and  with  ballons.  Herice  it  followed  that  the  baf* 
ton  was  looked  upion  as  the  inftrument  of  infutts 
and  aflTronts  •,  ||  becaufe  to  firike  a  man  with  it^ 
Was  treating  him  like  a  villain. 

None  but  villains  fought  with  their  §  faces  un- 
covered ;  fo  that  none  but  they  could  receive  a  blow 

*  Added  to  the  Ssdic  law  in  ^1^.  1 

f  Ste  lb  regaird  to  the  arms  of  the  combnt^nts,  PeatHnanoir 
chap.  61.  pag.  968.  and  chaip,  f^.  pag.  328. 

X  Ibid.  chip.  64.  pagr  ^z.S.  See  aUo  the  charters  of  S«  Ao* 
bin  of  Anjouy  quoted  by  Galland,  pag.  263. 

II  Among  the  Romans  it  was  not  infamous  to  be  beaten  witb 
-     a  jQick,  /f£€  i^us  fuftium,     De  its  qui  notantur  infamia. 

%  They  had  only  the  ballon  and  huskier.  Beaumanoir,  chap* 
64.  pag.  528, 

.4  on 
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#h  the  face.  Therefore  a  box  on  the  car  became  Book 
an  injury  that  muft  be  expiated  with  blood,  be-  XXVIH 
caufe  the  perfon  who  received  it,  bad  been  treated  ^*^*  ^^ 
as  a  villain. 

The  feveral  people  ©f  Germany  were  no  lefs  kn-. 
fibtethan  we,  of  the  point  of  honour;  nay,  they 
were  more  fo.     Thus  the  moft  diftant  relations 
took  a  very  confidcrablc  (hare  to  themfelves   in 
every  aftont,  and  op  this  ail  their  codes  are  found- 
ed.    The  law  (")  of  the  Lombards  ordains,  that,  (»)Booki. 
whosoever  goes  attended  with  fervants  to  beat  a^^^*S'* 
man    by  furprife,    in   order  to   load   him    with 
fhamc,  an^  to  render  him  ridiculous,  fhould  pay 
half   the    compofition   which    he   would    owe   if 
he  had  killed  him  (y);   and  if  through  the  fame  (r) Book r. 
motive  he  tied  or  bound  him,  he  fliould  pay  three  ^^'  ^-  5  ^* 
quarter$  of  the  feme  compofition. 

Let  u?  then  conclude  that  our  forefathers  were 
extrcrocly  fenfiblc  of  affronts  5  but  that  affronts 
of  a  particular  kind,  fuch  as  being  ftruck  with 
a  cicrtiiin  inftrument  on  a  certain  part  of  the  body, 
and  in  a  certain  manner,  were  as  yet  unknown  to 
them.  All  this  was  included  in  the  affront  of 
being  beaten,  and  in  this  cafe  the  proportion  of 
the  excefs  conftituted  the  greatnefs  of  die  outrage. 

CHAP.    XXL 

A  nrw  ReJIexion  upon  the  Point  ef  Honour 

anumg  the  Germans. 

JT  was  a  grtfit  infantf^  fays  Tacitus  (*)^  among  ^r^  jy^ 
"*  the  Germans  for  a  perfon  to  leave  his  btfckkr  ie-  fnoribus 
Und  him  in  battle -^  for  which  reafon  many  after  ^t^wT*^ 
misfortune  of  this  kind  have  deftroyed .  themfelves. 

X  3  Thus 
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BoqiK  Thuj  the  ancient  Salic  law  (*)  allows  a  compofi^ 
XXViJi.  j.j^  ^f  fifteen  fou$  to  any  pcrfon  that  had  been  in«», 
rM^inthcl^^^^^^y  reproached  with  having  left,  his  buckler 
Paaus      behind  Wm. 

UgisSa^  When  Charlemain  ♦  amended  the  Salic  law,  he 
^^'^'  allowed  in  this  cafe  no  more  than  three  fous  iii 
compofition.  A$  this  prince  cannot  be  fufpcftcd 
pf  having  had  a  defign  to  enervate  t^ic  mili- 
tary difcipline  -,  it^  is  manifeft  that  foch  a  change 
wa$  owing  to  that  of  arms,  and  that  from  this 
f:hange  of  arms  a  great  number  of  ufagc9  tfcfivc 
t^eir  origin;  *  /        *     '    r 

CHAP.    XXII. 

Of  the  Manner^  relative  to  j^udicial  Comiaff^ 

/^  U  R  connexions  with  thp  fair  fex  are  founded 
'  ^^  on  the  pieafufe  of  enjoyment }  on  the 
happinefs  of  loving  and  being  bplpved ;  and  like- 
wife  on  the  ambition  of  pleafing  the  ladies,  becaufe 
they  are  the  beft  judges  of  fome  of  thoffe  things 
which  cpnftitutc  perfonal  m.erit.  This  general  de- 
fine of  pleafing  produces  gallantry,  which,  is  not 
iove  itfelf,  bgt  the  delicate,  the  volatile,  the  per* 
petual  diflembler  of  love. 

According  to  the  different  circun^ftances  of  every 
country  and  age,  Ipve  inclines  more  to  one  of  thofc 
three  things  than  to  the  other  two.  Now  I  main* 
tain,  that  the  prevailing  fpirit  at  the  time  of  our 
judical  combats,  muft  naturally  have  beep  that  of 
gallantly. 

•  Wc  have  boih  the  ^nqept  law  and  tjiat  which  wat  amended 
J>Y  jhis  prince. 

■  I  find 
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I  find  in  the  law   of  the  Lombards  (^),   that    Book 
if  one  of  the  two  champions  was  found  to  have  q^ 
any  magic    herbs  about  him,  the  judge  order-  (\B0ok2, 
cd   them    to   be   taken  from   him,   and   obliged  tit,  55. 
him  to  fwear  he  had  no  more.     This  law  could  be  V  "• 
founded  only  on  the  vulgar  opinion  ;   it  was  fear, 
the  fuppofed  contriver  of  fuch  a  number  of  inven- 
tions, that  made  them  imagine  this  kind  of  pref- 
tiges.     As  in  the  lingle  combats,  the  champions 
were  armed  at  all  points  ;  and  as  with  heavy  arms, 
both  of  the  ofFenfive  and  defenfive  kind,  thofe  of 
a  particular   temper  and  force  were  of   infinite 
advaritagc  5  the  notion  of  fomc  champions  hav-' 
ing  inchanted  arms,  muft  certainly  have  turned 
the  brains  of  a  great  many  people. 

Hence  arofe  the  mavellous  fyftem  of  chivalry. 
The  minds  of  all  forts  of  people  quickly  inibibed 
thefc  extravagant  i4eas.  Then  it  was  they  had 
the  romantic  notions  of  knight-errants,  necro- 
mancers, and  of  fairies,  of  winged  or  intelligent 
horfes,  of  invifible  or  invulnerable  men,  of  magi- 
cians who  concerned  themfelves  in  the  birth  and 
education  of  great  perfonages,  of  inchanted 
and  difinchanted  palaces,  of  a  new  world  in  the 
niidft  qf  the  old  one,  the  ufual  courfc  of  na- 
ture being  left  only  to  the  lower  clafs  of  man- 
kind. 

Knight  errants  ever  in  armour,  in  a  part  of  the 
world  abounding  with  caftles,  forts,  and  robbers, 
placed  all  their  glory  in  punilhing  injuftice,  and  in 
protecting  weaknefs.  Hence  our  romances  are 
full  of  gallantry  founded  on  the  idea  of  love, 
joined  to  that  of  ftrength  and  proteftion.. 

3C  4  '      Such  . 
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Book      Such  was  the  original  of  gallantry,  whw  they 

X?cvin.  fQj.jj^gj  the  notion  of    an  extraordinary  race  of 

V-  ?3  ^^^^  ^j^Q  ^^  ^^^  ggj^j.  ^f  ^  yiftqous  ,and   b^auti^ 

ful  lady  in  diftrefs,  were  inclined  to  expofe  them- 
felves  to  all  hazards  for  her  fakCf  and  to  en- 
deavour to  pleafc  her  in  the  comojon  adtions  of 
life. 

Our  romances  flattered  this  defire  of  pleaiing, 
and  communicated  to  a  part  of  Europe  that  fpirit 
of  gallantry,  which  we  niay  venture  to  affirm  was 
very  little  known  tg  the  ancients. 

The  prodigious  luxury  of  that  imnienie  city 
Rome  encouraged  fenfible  pleafures,  .The  tran- 
quility of  the  plains  of  Greece  gare  rife  to  ten- 
der *  and  amorous  fentioients.  The  id^a  of 
knight-errants,  proteAors  of  the  virtue  and 
beauty  of  the  fair-fcjfi  was  produdivfl  of  ga^ 
lantry. 

This  fpirit  was  continued  by  the  cuftom  of 
turnaments,  which  uniting  the  rights  of  valour 
gnd  love,  added  ftill  a  confxderable  impoftaace  to 
gallantry. 

CHAP.    XXIII. 

Of  the  Code  ef  Laws  m  judicial  Combat r, 

Q  O  M  E  perhaps  will  have  a  curiofity  to  fee  tbii 
^  abominable  cuftom  of  judiciary  combat  rdduccd 
to  principle,  and  to  find  a  cpde  of  fuch  extraordi- 
nary laws.  Men,  though  r^afonable  in  the  main, 
reduce  their  very  prejudices  tq  rule.  Nothing  was 
more  contrary  to  good  fenfe,  than  thofe  combats : 
and  yet  when  once  this  point  was  laid  down,  a  kind 

*  gep  the  Greek  romances  of  the  middle  age, 

"■     'of 
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of  prudeacial  m^agenient  was  vfed  in  carrying  it  B  o  o  le 
into  eyecution.  XKVllU 

In  ©rcjer  to  be  thoroughly  acquainted  with  the  ''  ^** 
jurifprudence  of  thofe  times,  Jt  is  neceflary  to  read 
with  attention  the  regulations  of  S.  Lewis,  who 
mi^e  fiich  gfcat  changes  in  the  judiciary  orderr 
Defontainca  was  cotcmporary  with  that  prince  2 
BeauBoanoir  wrptc  after  ♦  hitp  ^  and  the  reft  lived 
fmce  his  time.  We  oiuft  therefore  lo6k  for  the  an- 
cient pra&ice  in  the  amendments  that  have  been 

made  of  it, 

CHAP,    XXIV.   . 

Ruks  eftabUJkSd  in  the  judicial  Combat. 

'1X7^ HEN  there  happened  (•)  to  be  feveral  ac.(c)Beatt. 
cufers,  they  were  obliged  to  agree  among '"^no'^ 
thcmfelvcs  that  the  aftion  might  be  carried  on  bv^^^^*  ^' 
aimgle  prolccutor}  and  if  they  could  not  agree,and4i, 
the  perfoh  befoa  whom  the  adion  was  brought, 
^>pciiited  one  of  them  to  prqfecute  the  quarrel. 

When  (•*)  a  gentleman  challenged  a  villain,  he  f*)  Ibid. 
was  obliged  to  prefcnt  himfelf  on  foot  with  buck-  ^^^P'  ^^* 
ler  and  baftoon ;  but  if  he  came  on  horfeback,  and  ^*^"  ^^^' 
ftrmed  like  a  gentleman,  they  took  his  horfe  and 
His  arms  from  him  5  •  and .  ftripping  him  to  his 
fliirt,  they  compelled  him  to  fight  in  that  condition 
vith  the  villain. 

Before  the  combat  the  (^)  magiftratcs  ordered  (*)  Ibid. 
-  three  banns  to  be  publiflied.     By  the  firft  the  rela-P^^'  33P* 
tions  of  the  parties  were  commanded   to  retire  5 
hy  the  fecond  the  people  were  warned  to  be  filentj 
.W4  the  third  prohibited  the  giving  any  affiftance 

.  *  In  the  year  1283/ 
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Book  to  tither  of  the  parties,  under  fevere  penalties •* 

XXVIII.  nay,  even  on  pain  of  death,  if  by  this  afliftance 

*^'  "^'either   of  the  combatants  (hould   happen  to    be 

vanquiibed. 

(')  Beau-      The  officers  belonging  to  the  civil  magiftratc  (^) 

chap?64.  guarded  the  lift  or  inclofure  where  the  battle  was 

pa,g.  330.  fought ;  and  in  cafe  either  of  the  parties  declared 

bimfetf  defirous   of  peace,   they  took   particular 

notice  of  the  a(5tual  ftate.in  which  things  ftood  at 

that  very  moment,  to  the  end  that  they  might  be 

reftored  to  the  fame  fituationi  in  cafe  they  did  not 

ft)  Ibid,    come  to  an  accommodation  (s). 

When  the  pledges  were  received  either  for  a  crifnc 
or  for  falfe  judgment,  the  parties  CQuld  not  make 
up  the  matter  without  the  confent  of  the  lord :  and 
when  one  of  the  parties  was  overcome,  there  could 
be  no  accommodation  without  the  permifilon  of 
the  count  *i  which  had  fome  analogy  to  our  leu 
ters  of  gr^ce, 

But  if  it  happened  to  be  a  Capital  crime,  and  the 
lord,  corrupted  by  prefents,  coniented  to  an  ac- 
commodation ;  be  was  obliged  to  pay  a  fine  of 
fixty  livres,  and,  and  the  right  f  he  had  of  pu- 
nifhing  the  malefadlor  devolved  to .  the  count. 

There  were  a  great  many  people  incapable  either 
of  oifering,  or  of  accepting  battle.  But  liberty 
>vas  given  them  in  trial  of  the  caufe  to  chufe  a 
champion  *,  and  that  he  might  have  a  ftrongor 
interest  in  defending  the  party,  in  whofe  behalf 

*  The  great  vafl^ls  had  particular  privileges. 

f  BeauQianoir,  chap.  64.  pag.  330.  fays,  he  loft  his  jurifjiG* 
tion :  thefe  words  in  the  authors  of  thofe  days  have  not  a  general 
fignificatlon,  but  ^  iignification  limited  to  the  a^air  in  qaeftimi^ 
Pcfpntaincs,  chjip.  21,  art,  25. 

hfi 
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h€  appeared,  his  hand  was  cut  ofF  if  he  bft  the  b  o  o  c  ' 
battle*.  xxviir. 

When  capital  laws  were  made  in  the  laft  century  ^  *P*  *^' 
againft  duejsy  perhaps  it  would  have  been  fufficienc 
to  have  deprived  a  warrior  of  his  military  capa- 
city, by  the  lofs  of  bis  hand  ;  nothing  in  general 
heing  a  greater  mortification  to  mankind  than  to 
furvive  the  lofs  of  their  chara6ter. 

When  (^)  in  capital  cafes  the  duel  was  fought  (h)  bcmn 
\>y  champions,  the  parties  were  placed  where  they  "*"°*J» 
could   not  behold  the   batde;   each  was  bound  p^g^***^ 
with  the  cord  that  was  to  be  ufed  at  his  execution, 
}n  cafe  his  champion  was  overcome. 

The  perfon  overcome  in  battle,  did  not  always 
lofc  the  point  contefted  5  if,  for  inftance  (»),  they  0  ^^^^  > 
fought  on  an  imparlance,  he  loft  on^  the  im^  pag^  309* 
parlance.  ,  ^ 

CHAP.    XXV. 

Of  the  Bounds  prefcribed  to  the  Cufttm  of  judi* 

cial  Combats. 

X^CT" HEN  pledges  of  battle  had  been  received 
^  ^    upon  a  civil  affair  of  fmall  importance,  the 
lord  obliged  the  parties  to  withdraw  them. 

If  a  faft  was  notoriovis  (^)  •,  for  inftance,  if  a  (*)  ibid, 
man  had  been  aflaffinatcd  in  the  open  market- *^***P-^'' 
place,  then  there  was  neither  .a  trial  by  witnefles,  fbi^'^chap, 
nor  by  combat;  the  judge  gave  his  decifion  from  43- P*g' 
the  notoriety  of  the  faft.  ^3^' 

When  the  court  of  a  lord  had  often  determined 

•  This  caflotn,  which  we  meet  with  in  the  capitalaries,  was 
Jlill  fubfifting  at  the  time  of  Beaumanoir.     Sec  chap.  61.  pag. 
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loot  alter  tlie  Ciine  manner,  and  the  ufage  was  cbiN 
3WVIIL  known  (Oj  the  lord  refufed  to  grant  the  partias  the 

,.  ^  **■  privilege  of  dlielling,  to  the  end  diat  the  ofagcs 
matn^T  might  not  be  aloered  by  the  difkre»t  fuccefa  of 
chap.  6 1,  thecombata. 

Sec  alfo^*      They  were  not  allowed  to  infift  upon  duelUng 
Defon-    1>ut  for  (*)  themfelves,  for  fomc  one  belonging  to 

tMncs,      i-j^gj^  family,  or  for  their  liege  lord. 

an  f 4.  '      When  the  accuicd  had  been  aoqoitted  (*),  ana- 

(»)  Ibid,  ther  relation  could  not  infift  on  fighting  hin) ; 

chap.  6^.  otberwife  difpiuea  would  never  be  terminated. 

^f  Ib'd  '^  *  perlon  appeared  again  in  public,  whofe  re- 
lations, upon  a  fuppofition  of  his  being  murdered, 
wanted  to  revenge  his  death ;  there  was  then  no 

^•)  Ibid,  room  for  a  combat :  the  fame  may  be  faid  (')  if 
by  a  notorious  abfence  the  fa£(  was  proved  to  be 
impoffible. 

(F)  Ibid.       If  a  man  (p)  who  had  been  mortally  wounded, 

pag.  323.  had  difculpated  before  his  death  the  perfon  accufed, 
and  named  another,  they  did  not  proceed  to  ;a 
duel ;  but  if  he  had  mentioned  nobody,  his  decla- 
ration was  looked  upon  only  as  a  forgivene(s  on 
his  death- bed  ^  the  profecutidn  was  continued, 
and  even  among  g^tlemen  they  could  make  war 
againfi:  each  other. 

When  there  was  a  war,  and  one  of  their  rela- 
tions had  given  or  neceived  pledges  of  battle,  tha 
right  of  war  ceafed  ;  for  then  it  was  thought  that 
the  parties  wanted  to  purfue  the  ordinary  coarfe  of 
juftice  i  therefore  he  that  continued  the  war  would 
have  been  fentenced  to  repair  all  damages. 

Thus  the  practice  of  judiciary  combat  had  this 
advantage,  that  it  was  apt  to  change  a  general 
into  a  particular  quarrel,  to  reftore  the  courts  of 

^  judicature 
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jwdkMiH  C6  tbc»(  «itith<irify,  ^nd  €D  indues  to  a  Boos 
d^l  lliate  thdfe  who  titit  no  longer  gowmod  fantt  cW^at, 
bf  the  low  of  liatiafts. 

As  ih^re  «e  dn  itifihiie  nuxuber  <if  wife  dnngt 
^afi  are.  mato^d  ir>  a  toeiy  lb<^ih  manner^  fd 
there  are  many  foolifh  things  that  «re  ?ciry  wifeljT 
conduftecL 

When  a  man  (^)  who  wai  ^appeali^d  of  a  crime,  C^)  Beaa^ 
irigMy.  Ike wedy  that  it  had  been  c^Miiinitsed  by  tM^^""'^' 
appellant  him&lf,  .^rc  oould  be  then  iio  pledges  pag^'3 24*    ' 
of  battle  5»  for  there  is  no  criminal  but  would  pre- 
fer a  duel  of  utiourraM  evcne  to  a  Cdrtattn  {iu« 
hiA«MnC* 

There  were  ho  doeb  ^')  in  aSMrs  decided  by  ar»  <0  ibid, 
bit^rs^  nor  by  «cdefiaftic  cocrrts:   nor  in  cafes  te^P^S'  a^S* 
latingtd  woflnm"^  dowries, 

A  ^oman^  fays  Beaamanoirt  ;0»m^  /j^jfr/ii  If  a 
9m»Mi[i  appealed  «  perfom  wttbont  naming  her 
^^amfwa^  the  pleifiges  of  battle  were  not  mr^ 
^^led.  b;  was  alia  «eqtrifftte  diat  %  woman  Ihould 
be  authorized  (^)  by  fcer  baron,  that  is,  by  her  (f)  ibfcf. 
hafi)afid9  c^  appeal ;  but  ihe  nught  be.  appealed  pag.  325. 
•mhoet  rills  authority. 

If  ehhertbe  af^lkftt,  w  the  O  appellee  weve(t)  ibid* 
tiflder  fifteen  years  of  u^i  there  could  be  no  cxMa-»  ^^*P-  ^3- 
^.    They  might  order  it,  indeed,  in  difputes  fc-»  Scf aifo^' 
lating  to  orphans,  when  their  guardians  or  truftees  ^^^t  i 
Weixj  lulling  to  run  the  rifle  cf  this  procedure,        \n2^ith 

The  cafes  in  which  a  bondman  was  allowed  to  book. 
%&ty  ^re,  I  think,  as  follows,     iie  was  allowed 
to  fight  another  bondman ;    to  fight  a  freeman, 
or  even   a   gentleman,    in   cafe    they  were  ap* 
pcllants  5   but  if  he  was  the  appellant  (^)  him-  (■)  ibid, 
fdf,  the  others  might  rcfufe  to  fight  j  and  even  chap.  6  j. 

theP-  3"- 
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Book  the  bondman's  lord  bad  a  right  to  take  hitit 
ch^^^^6  ^^  ^^  ^^  court.  The  bondman  might  by  hi9 
(*)  D^fon- ^^^^**  charter  (*)  of  by  ufage,  fight  with  any 
taines,  freeman  ;  and  the  church  ^  pretended  to  this  right 
chap.  22.  fQf  jjgj.  bondmen,  as  a  mark  of  refpeft  -J-  due  to 
"  *  ^'      her  by  the  laity. 

CHAP.     XXVL 

Of  the  judiciary  Combat  between  one  of  the  Par* 
ties  J  and  one  of  the  Witnejfest 

(n  aap.Tl  EAUMANOIR  informs  us  (0  that  a  per- 
6i.  pag.  XJ  ^^  ^j^Q  ^^^  ^  witftefs  going  to  fwear  againft 

him,  might  dude  the  fecond,  by  telling  the 
judges,  that  his  adverfaries  produced  a  falfe  and 
flandering  witnefs  ;  and  if  the  witnefs  was  willing 
to  maintain  the  quarrel,  he  gave  pledges  of  bat- 
tle. They  troubled  themfelves  no  farther  about 
the  inqu^ft ;  for  if  the  witnefs  was  overcome,  it 
was  decided,  that  the  party  bad  produced  a  falfe 
witnefs,  and  he  loft  his  caufe. 

It  was  necefTary  the  fecond  witnefs  ihould  be  pre«» 
vented  from  fwearing  -»  for  if  he  had  made  his 
atteftation,  the  affair  would  have*  been  decided  by 
the  depofition  of  two  witneffes.  But  by  (laying 
the  fecond,  the  .depofidon  bf  the  firft  witnefs  was 
of  no  nranner  of  .ufe. 

The  fecond  witnefs .  being  thus  rejeded,  the 
party  was  not  aUowed  to  produce  any  others,  but 
he   loft  his  caufe ; .  in  cafe^  however,   there  -  had 

.  *  Flaheapit  hellanJi  ti  ufiificundi  lUenttAm.    Chaiter  of  Lewii 
.     .        the  Fat,  in  the  ycjar  u  iS. 
f  Ihideni. 

been 
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been  no  pledges    of   battle,   he  might  produce  B  o  o « 
other  witneflcs.  Chap.^k 

Beaimianoir  obierves  (*)<  that  the  wkncfs  might  («)  chap* 
fay  to  the  party  he 'appeared  for,  before  he  made  ^-P*?- 39- 
his  depofition  :    I  do  not  care  to  Jigbt  for  your^  ^^ 
quarrel^    nor  to  enter  into  any  debate ;    but  if  you 
are*  willing  to  fiand  by  me^   1  am  ready  to  tell  the 
truth.     The  party  was  then  obliged  to  fight  for 
the  witneis,  and  if  he  happened  to,  be  overcome, 
he  did  no^  lofe  his  caufe  *,  but  the  witnefs^  was 
rejeded. 

This,  I  believe,  was  a  limitation  of  the  ancient 
cuftom ;  and  what  makes  me  think  fo,  is,  that  we 
find  this  ufage  of  ^^aling  the  witnc0fes,  eftabliflxed 
in  the  laws  of  the  (*)  Bavarians  and  (**)  BurgUftrO)'^****^' 
dians  without  any  reftridtion.  i^\Tt  ac 

I  have^^Iready  made  mention  of  the  conftitution 
of  Gundebald,  againft  whkh  Agobard  f  and 
S.  Avitus  J  made  fuch  loud  complaints.  "  When 
^'  the  accufed  (fays  this  prince)  produces  mtnejfes 
.*'  to  fwear  that  be  has  not  committed  the  crimcy  the 
^'  accufer  may  challenge  one  of  the  witneffes  to  a  com-- 
"  ^<i/  5  for  it  is  very  juft^  that  tb$  perfon  who  has 
•**  offered  to  fwear ^  and  has  declared  that  he  was  - " 
.^'  certain  of  the  truths  Jbould  make  no  difficulty  to 
"  maintain  it.'*  Thus  the  witnefles  were  de- 
prived by  this  king  of  every  kind  of  fubterfuge  to 
avoid  the  judiciary  combat. 

» 

*  But  if  the  battle  was  fought  by  champions,  tke  ehampioa 
that  was  overcome  had'his  hand  cut  off. 
t  Letter  to  Lewis  the  Debonnaire. 
t  Life  of  S.  Avitos. 


CHAP. 
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CHAP.    XXVII. 

Cy  tie  judieial  Ombat  between  ^ne  ef  the.  Par* 
ties  J  and  me  vf  the  Lori^  Veers.  Appeal  of 
falfe  "Judgment.  , 

xxvn^  A  S  the  natttre  of  judicial  combats  was  to  ter** 
Chap.  27.  ^'^^  mtntttc  the  affkif  fdf-evef,  and  was  incompa- 
(c)  fcau-  ijble  with  (•)  a  new  judgmcntj  and  new  pr^ccu- 
chap?2.  ^^9  s  ^  appeal,  fuch  as  is  eftablilfaed  by  the  Ro-^ 
pag.  22.  man  and  Canon  laws,  that  is,  to  a  fuperior  courts 

\ti  order  tio  rejudge  the  proeMdii^gs  of  an  inferior, 

was  a  thing  m^known  in  I'ratkre. 

Tbiii  ik  a  forim  «f  pr^Cfeditig  to  nirhich  a  warlike 

iMMiion,  ^tittrely  governed  by  f he  point  of  hclmeur, 

was  quite  a  ftranger ;  and  agreeably  to  this  very 
(«)  Ibid,  ^fit,  the  fame  i¥)0Chods  (^)  were  ufed  againft  the 
chap.  61.  fudges,  as  wan  ^lo^wed  agaiftft  the  parties. 
&*ch.^67!      An  appeal  irnidtig  the  people  of  this  nafiofi  was 
pag.  338^  a  challenge  to  fight  indi  arm^,  a  ehatleoge  decided 

by  blood,  and  not  by  an  invitation  to  a  paper  qtiar- 

tel,  the  knowledge  of  which  was  deferred  to  fuc« 
(«)Book2.ceeding  ages  (^)i 
chap.  15.      Thus  &  Lewis  in  his  inilituCions,  fays,  that  an 

appeal  mclade^  both  felony  and  iniquity.  Thus 
(0  Beao-  fieaumanoW  teBs  us,  that  if  a  vaffal  (^)  wanted  to 
Sia"T'  ^^  ^  conapflaiflt  of  any  outrage  conrrflittcd 
pag.  310.  againft  him  by  his  lord,  he  was  firft  obliged  to 
and  311.  denounce  that  he  quitted  his  fief:   after  which  he 

^7«  pagr^PP^^^^^  ^^   ^^^    ^^^"^    paramount,    and    offered 
337*         pledges  of  battle.     In  like  manner  the  l(^d  re- 
nounced the  homage  of  his  vaflal,  if  he  appealed 
him  before  the  count. 

AvafBd 


A  viflal  to  appeal  his  lord  of  falfe  judgment.  Book 
i^as  telling  him,  that  his  fentence  was  unjuft  and^,^^^^^* 
ihalicious :    now,  to  utter  fuch  words  againft  his  ^ 

lord;  was  in  fome  meafare  cotnmitting  the  crime 
of  felony. 

Hente,  inftead  of  bringirig  an  appeal  of  falfe 
judgment  againft  the  lord,  who  appointed  and  di- 
redted  the  court,  they  appealed  the  peers  of  whom 
the  court  itfelf  was  formed :  by  which  means  they 
avoided  the  crime  of  felony;  for  they  infulted 
dniy  thefir  peers,  with  whom  they  could  always 
account  for  the  affrdnt. 

It  was  a  very  (^)  dangefous  thirig  to  appeal  the(g)  Beau- 
peers  of  fa^fe  judgment.      If  the  party  waited  till  marnoir, 
judgment  was  pronounced,  he  was  obliged  to  fight  p^^^*^'". 
them   all  (^),    when  they  offered^  to  make  good  (h)  ibid. 
their  judgment.     If  the  appeal  Was  made  beforepag.  3i4' 
all   the  judged  had  given   their  opinion,   he  was 
obliged  to  fight  all  who  had  agreed  in  their  judg- 
ment.    To   avoid   this  danger,    it   was   ufual   to 
petition   the    lord    (')    to    direfl:   that  each   peer(i)  ibid, 
fhould   give   his  opinion   our  loud;    and   when  ^^ap.  61. 
the  firft  had  pronounced^  and  the  fecond  was  going  ^^^'  ^'*^* 
to  do  the  fame,  the  party  told  him  that  he  was 
a  liar,  a  knave;  and  a  flandeler^  and  then  he  had 
to  fight  only  with  that  peer. 

Defontaines  *  would  have  it,  that  before  an  ap* 
peal  was  made  of  falfe  judgment,  it  was  cuf- 
tomary  to  let  three  judges  pronounce  ;  and  he  does 
fiot  fay,  that  it  was  neceflary  to  fight  them  all 
three,  much  lefs  that  there  was  any  obligation  to 
fight  all  thofe  who  had  declared  themfelves  of  the 

f  Chap.  22.  art.  i.  10,  and  i  r.  he  fays  only,  that  each  of 
th^m  was  allowed  a  fmall  fine. 

Vol.  IL  ¥  fame 
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Boot  fame  opinion.     Thefe  differences  arife  ftom  tbii, 
XXVIII.  ^jj^j  jj^gj.g  ^^j.g  f^^  ufages  exiftly  in  all  parts 

*      the  fame  ;  Beaunianoir  gives  an  account  of  what 
palTed  in  the  county  of  Clermont;   and  Defon- 
taines  of  what  was  praftifed  in  Vermandois. 
(^>Beau-      When  {^)  one  of  the  peers  had  declared  that 
toanoir,     he  would  ipaintain  the  judgment,  the  judge  or-, 
chap.  6i.  ^red  pledges  of  battle  to  be  given,  and  likewife 
•     took  fecurity   of   the  appellant,    that  he  would 
maintain  his  appeal.     But  the  peer  who  was  ap* 
pealed  gave  no  ieCurity,  becaufe  he  was  the  lord's 
vallal,  and  was  obliged  to  defend  the  appeal,  or 
to  pay  the  lord  a  fine  of  fixty  livrcsw 
(})  Ibid.        If  the  (^)  appellant  did.  not  prove  that  the 
Defbn-     judgment  was  falfe,    he  paid  the  lord  a  fine  of 
chap!*22.  ^^^y  liv**^s,  the  fame  fine  (")  to  the  peer  whom 
art.  9.      he    had   appealed,    and   as    much   to  every  ode 
(»)  De-    of  thofe  who  had  openly  confentcd  to  the  judgment. 
Sap '2"'      ^'hen  a  perfon  violently  fufpefted  of  a  capital 
art.  9.      crime,  had  been  taken  and  condemned,  he  could 
make  no  aj^eal  C")  pf  falfe  judgment :   for  he 
(«)  Beau-  would  always  appeal  cither  to  prolong  his  life,  or 
manoir,    to  gct  an  abfolute  difcharge. 
pag^  316.     '^  ^  perfon  (*)  faid  that  the  judgment  was  falfe 
( )  Ibid.  »od  bad,    and  did  not  offer  to  make  his  words 
chap.  16.  good,  that   is  to  fight,  he  was  condemned  to  a 
^nd  b]^  ^"^  of  fix  fous,    if  a  gentleman  ;   and   to  five 
fontaiiics,  fous,  if  a  bondman,   for  the  injurious  expreffions 
chap:  22.  he  had  uttered. 

ar .  2  .    ,     rpi^^  judges  or  peers  (p)  who  were  overcome,  for* 
(p)Deron-  fciced  neither  life,  nor  limbs  j   but  the  perfon  who 
iciioes,      appealed  them  was  puniflied  with  death,  if  it  hap- 
J^  ^'     '  pen;\l  to  be  a  capital  crime  *. 
*  ■  This 


*  Sec  Defontaincs,  chap,  21.  art.  n.  an  J  12.  and  foUowingf 
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'fhis  manner  of  appealing  the  peer$  of  fal^e  50 ok 
judgment,  was  to  avoid  appealing  the  lord  him-  xxviir/ 
fclf.      If  (1)  the  lord  had  no  peers,  or  had  not  a  ^'''^P  *7- 

('^)  Beau* 

fufficient  number,  h^  might,  at  his  own  experice,  manoir,  * 
hire  -f  peers  of  his  lord  paramount;  but  thefe  peers  chap.  6?.. 
were  ndc  obliged  to  pronounce  judgment  if  ^hey^^^^^^^^' 
did  not  like  it  5    they  might  declare,   that  theytaines, 
if^xe  come  only  to  give   their  opinion  :   in  that^^^P-  ^^* 
particular  cafe  J,  the  lord  himfelf  pronounced  fen- 
tencc  as  judge  ;    and  if  an  appeal  of,  falfe  judg- 
inent  was  made  agdinil  him,  it  was  his  bufinefs 
to  ftand  the  appeal. 

If  the  lord  happened  (')  to  he  fo  Very  poor  as  (r)  ibi<ji 
hot  to .  be  able  to  hire  peers  of  his  paramount,  chap.  62i 
or  if  he  fieglefted  to   afk  for  thetti,   or  the  pa-^^^*^^*' 
ramOunt   refufed  to  give  thctai,  then  as  the  lord 
could  not  judge  by  himfelf,  and  as  no  body  was 
obliged  to  plead  before  a  tribunal  where  judgment 
tould  not  be  given,  the  affair  was  brought  before 
the  lord  paramount. 

Thisj  I  believe,  was  one  of  the  principal  caufes 
of  tht  feparation  between  the  jurifdiftion  and  the 
fief,  from  whence  arofe  that  maxim  of  the  French 
lawyers j  The  fitf  is  one  things  and  the  jurifdiSlion 
mother.  For  as  there  Was  a  vaft  nunA)fer  of  peers 
who  had  no  fubordinate  vaffals  under  them,  they 
were  incapable  of  holding  their  court ;  all  affairs 
tvere  then  brought  before  their  lord  paramount,  and 

who  dlilingbifhes  the  fcafes  in  which  the  appellaint  of  falfe  judg- 
ment Ibfes  his  life^  the  point  tonteftedj  or  olily  the  ifn parlance, 
t  The  count  was  not  obliged  to  lend  any.  Beaumanoir,  chap. 

^7y  p.  337- 

t  No  body  can  pafs  judgment  in  his  court,  fays  Beaomanoir, 

chap  67.  p;  336.  and  337. 

Y  a  .         they 
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Book  they  loft  the  privilege  of  pronouncing  judgmeat,  bc- 
Cha^^^^  caufc  they  had  neither  powef  nor  will  to  claim  it. 
C)  DcVon-     -^'^  ^^^  peers  {^)  who  had  agreed  to  the  judg- 
taine's      ment,  were  obliged  to  be  prefent  when  it  was  pro- 
chap.  21.  nounced,  that  they  might  follow  one  another,  and 
and  23!     f^y  ^^^  ^o  th^  perfon  who,  wanting  to  make  an 
appeal  of  falfe  judgment,  afkcd  them  whether  they 
(0  Ibid,    followed ;    for  Defontaines  fays  (0*  ^baf  it  is  an 
affair  of  curtefy  and  loyalty^  and  there  is  no  fucb 
thing  as  evajion  or  delay.     From  hence,  I  imagine, 
arofe  the  cuftom   dill    followed  in   England,  of 
obliging  the  jury  to  be  all  unanimous  in  their  ver- 
did  in  cafes  relating  to  life  and  death. 

Judgment  was  therefore  given  according  to  the 
opinion  of  the  majority  :  and  if  there  was  an 
equal  divifion,  fentence  was  pronourtced,  in  cri- 
minal cafes,  in  favour  of  the  accufed ;  in  cafes  of 
debt,  ia favour  of  the  debtor;  and  in  cafes  of  in- 
heritance, in  favour  of  the  defendant. 
(0  Chap.  Defontaines  obferves  ('),  that  a  peer  could  not 
«>•»»'*  37*  excufe  himfelf  by  faying  that  he  would  not  fit  in 
court  if  there  were  only  four  *,  or  if  the  whole 
number,  or  at  leaft  the  wifeft  part,  were  not  pre- 
fent. This,  is  juft  as  if  he  were  to  fay  in  the 
heat  of  an  engagement,  that  he  would  not  aifift 
his  lord,  becaufe  he  had  not  all  his  vaflals  witk 
him.  But  it  was  the  lord's  bufinefs  to  caufe  his 
court  to  be  refpefted,  and  to  chufe  the  braveft  and 
moft  knowing  of  his  tenants.  This  I  mention  in 
order  to  ihew  the  duty  of  vaflals,  which  was  to 
fight  and  to  give  judgment  j  and  fuch  indeed  was 
this  duty,  that' to  give  judgment  was  all  the  fame 
as  to  fight. 

•  This  number  at  Icaft  was  neccflary.    Defontaines,  chap, 
21.  art.  36. 

Ic 
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It  was  lawful  for  a  lord  who  went  to  law  with  Book 
his  vaflil  in  his  own  court,  and  was  caft,  to  ap-Q^^  ^^^ 
peal  one  of  bis  tenants  of  falfe  judgment.     But  as 
the  latter  owed  a  refpeft  to  his  lord  for  the  fealty 
he  had  vowed,  arfd  the  lord  on  the  other  hand 
owed  benevolence  to  his  vaflal  for  the  fealty  ac- 
cepted 5   it  was  cuftomary  to  make  a  diftinftion 
between  the  lords  affirming  in  general,  that  the  («)  Beau- 
judgment  (")  was  falfe  and  unjuft,   and  imput- °^**5oi'"» 
ing  perfonal  (*)  prevarications  to  his  tenant.     ^^pag.\Z\ 
the  former  cafe,  he  affronted  his  own  court,  and  («)  ibid, 
in  fome  meafure  himfelf,  fo  that  there  was  no  room     ^ 
for  pledges  of  battle.     But  there  was  room  in  the 
latter,  becaufe  he  attacked  his  vaflal's  honour;  and 
the  perfon  overcome  was  deprived  of  life  and  pro- 
perty, in  order  to  maintain  the  public  tranquility. 

This  diftinftion,  which  was  neceffary  in  that  par- 
ticular cafe,  had  afterwards  a  greater  extent.    Beau- 
manoir   fays,    that  when   the   appellant   of  falfe 
judgment  attacked  one  of  the  peers  by  perfonal 
imputation,   battle   enfued  5    but  if  he  attacked 
only  the  judgment,  the  peer  appealed  was  at  li- 
berty (J)  to  determine  the   difpute  either  by  bat-  (0  Beau- 
tie,  or  by  law.     But  as  the  prevailing  fpirit  in"?^"^*^' 
Beaumanoir's  time  was  to  reftrain  the  ufage  of  ju-pag.  337, 
dicial  combats,  and  as  this  liberty  which  had  been  and  338 
granted  to  the  peer  appealed,  of  defending  the 
judgment  by   combat    or    not,    is    equally  con- 
trary to  the  ideas  of  honour  eftabliflied  in  thofe 
days,  and  to  the  obligation   the  vaffal  lay  under 
of  defending  his  lord's  jurifdiftion  ;    I  am  apt  to 
think  that   this   diftinftion   of  Beaumanoir's  was 
owing'  to  a  new  regulation  among  the  French. 

y  3  -  I  would 
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Book,  I  would  not  have  it  thought,  that<  all  appealt 
^A  V  111.  ^r  f^jjp^  judgment  were  decided  by  battle  ;  it  fared 
with  this  appeal  as  with  all  others.  The  reader 
may  recoUeft  the  exceptions  mentioned  in  the  25tH 
chapter.  Here  it  was  the  bufinefs  of  the  fupcrior 
court  to  examine  whether  it  was  proper  to  with- 
draw the  pledges  of  battle  or  not. 

There  could  be  no  appeal  of  falfe  judgment  a- 
-     gainft  the  king's  court  ;   becaufe  as  there  was  no 
one  equal  to  the  king,  no  one  could  appeal  him } 
and  as  the  king  had  no  fuperior,  none  could  ap- 
peal ftom  hi$  court. 

This  fundamental  regulation,  which  was  neceCr 

p)  Dcfon- fary  as  a  political  law,  diminiflied  alfo  as  a  civil 

Raines,      jaw  the  abufes  of  the  judicial  proceedings  of  thofe 

p  ap.  22.  ^j^^^g^     When  a  lord  was  afraid  (*)  that  his  court 

would  be  appealed  of  falfe  judgment,  or  perceived 

that  they  were  determined  to  appeal  j    if  jufticc 

required  there  fhould  be  no  appeal,  he  might  pe- 

{•)  Ibid,    tition  fpr  peers  from  the  king's  court,  who  could  not 

be  appealed  of  falfe  judgment.    Thus  king  Philip, 

.  fays  Defontaines  C"),  fent  his  whole  council  to  judge 

an  affair  in  the  court  of  the  Abbot  of  Corbcy. 

If  the  lord  could  not  have  judges  from  the 
king,  he  might  remove  his  tourt  into  the  king's, 
if  he  held  immediately  of  hjm  :  but  if  there  Were 
intermediate  lords,  he  had  recourfe  to  his  para- 
mount, removing  from  one  lord  to  anotjier,  till  hQ 
fCame  to  the  fovercign. 

Thus  notwithftanding  they  had  not  in  thofe  days 
pkher  the  praftice  or  pven  the  idea  of  pur  modern 
fippeals,  yet  they  had  recourfe  to  the  king,  who 
^as  the  fource  from  whence  all  thofe  rivers  flowed, 
g{]c}  the  fe^  intp  which  they  returned. 

CHAP, 
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CHAP.     XXVIII. 

Of  the  Appeal  of  Default  of  Juftice. 

TH  E  appeal  of  default  of  juftice  was  when  the   Book 
court  of  a  particular  lord  deferred,  evaded,  A       „ 
or  rcrufcd  to  do  juftice  to  the  parties.  .ex  y^i  a 

During  the  time  of  our  princes  of  the  fecond  capitulary 
race,  though  the  count  had  feveral  officers  under  ^^^^^y^^r 
him,  their  perfon  was  fubordinate,  but  not  their  edition  of 
jurifdidlion.  Thefe  officers  in  their  court-days, -^^^*«/W, 
affizes,  0/  placituy  gave  judgment  in  the  laft  re-  oft:w"^ 
fort  as  the  count  himfelf;  all  the  difference  con^  the  haU^ 
fitted  in  the  divifion  of  the  jurifdiftion.     For  in-  ?^^^^  '^ 

ftance,  the  count  had  (^)  the  power  of  condemn- the  Lom- 
ing  to  death,  of  judging  of  liberty  and  of  the  re-  bards, 
ftitution  of  goods,  which  the  cenienarii  had  not.      ^^^     ^' 

For  the  fame  reafon  there  were  higher  caufes  (^)  (d)  xhifd 
referved  to  thejcing;  namely,  thofe  which  direftly  capitulary 
concerned  the  political  order  of  the  ftate.  Suchg^^^^^>^^^ 
were  the  difputes  between  biftiops,  abbots,  counts,  edition  of 
and  other  grandees,  which  were  determined  by  ^aluzius, 
the  king,  together  with  the  great  vaffals  *.  ^'  g^'  * 

What  fome  authors   have  advanced ;    namely,  capitulary 
that  an  appeal  lay  from  the  count  to  the  king's  ^^  C/jarU 
commiflary  or  Mijfus  Dominicus^  is  not  well  ground-  added  to 
ed.     The  count  and  the  Miffus  had  an  equal  jurif-  ?he  la>v  of 
didtion  (^)  independent  of  each  other  :  The  whole  ^^^ h^^^ 
difference  (J)  was  that  the  Mijfus  held  his  Placita  hook  2. 
or  affizes. four  months  in  the  year,  and  the  count '^^f-  3- 
the  other  eight.  £)  J^^'^^ 

If  a  perfon  who  had  been  condemned  at  an  af-  of  the  year 

812  art  K 
•  Cum  fdelibus.    Capitulary  of  Lewis  the  pious,  edition  of       '     •  ' 

ialmui,  p.  667. 

y  4  fize. 


3-12  THE     SPIRIT 

Book  fize  *,  demanded  to  have  his  caufe  tried  over  againi 
XXV 111.  ^^^  ^as  afterwards  caft,  he  paid  a  fine  of  fifteen 
*r^3p-2  '  f^^^^  ^jj.  received  fifteen  blows  from  the  judges 
who  had  decided  the  affair. 
.   When  the  counts  or  the  king's  coinmiflraries  did 
not  find  themfelvcs  able  to  bring  the  great  lords 
to  reafon,  they  made  them  give  bail  or  fecurity  f ,. 
that  they  would  appear  in  tjic  king's  court :   this 
was  to  try  the  caufe,  and  not  to  rejudge  it.    I 
find  in  the  capitulary  of  Metz  J,  a  law  by  which 
the  appeal  .of  falfe  judgment  to  the  king's  court 
is  edablifhed,  and  all  other  kinds  of  appeal  are 
profcribed  and  puniflied. 

If  they  refufed  to  fubmit  to  the  judgment  of 
the  fherifFs  ||,  and  made  no  complaint,  they  were 
imprifoned  till  they  had  fubmitted  :  but  if  they 
complained  they  were  condudted  under  ^  propel? 
guard  before  the  king,  and  the  affair  was  examined 
in  his  court. 

There  could  be  hardly  any  room  then  for  an  ap- 
peal of  default  of  juftice.  For  inftead  of  its 
being  ufual  in  thofe  days  to  complain,  that  the 
counts  and  others  who  ha4  a  right  of  holding 

r«^^eethe  ^^^^^^»  ^^^^  "^^  cxzdi  in  difcharging  his  duty  ;  (^) 
(inv  of  it  was  a  general  complain;  that  ;hey  were  too  e)f- 
the  Lom-  ^61.  Hencc  we  find  fuch  numbers  of  ordinances, 
book '2.  ^y  which  the  counts  and  all  other  officers  of  juftice 
are   forbid   tp  hold  their   alTizes   above  thfiCc  ^ 


lie.  5Z. 
an.  zz. 


*  Placitum, 

t '  This  appears  by  the  formula's,  charters,  and  the  capitularies. 

J  In  the  year  -5-'.  edition  of  Baluxtus^  pag.  180.  art.  9.  and 
10.  and  the  Synoa  afudVtrnas  in  the  year  75  c..  art.  29.  edition 
pf  Baluxius^  pag.  173.  1  heie  two  capitularies  were  made  under 
king  Pepin. 

it  The  officers  under  tiie  count,  Scahini. 
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year.    It  was  not  fo  neceflary  to  chaftife  their  in-  Book 
dolence,  as  to  check  their  adtivity.  XXVIII. 

But,  after  an  infinite  number  of  petty  lord-  ^^*  ^  ' 
fliips  had  been  formed,  and  different  degrees  of 
vaffalage  eftablilhed,  the  negleft  of  certain  vaf- 
fals  in  holding  their  courts  gave  rife  to  this 
,  kind  of  appeal  *  ;  efpecially  as  very  confiderable 
profits  accrued  to  the  lord  paramount  from  the 
feveral  fines. 

As  the  cuftom  of  judicial  combats  gained  every 
day  more  ground,  there  were  places,  cafes,  and  times, 
in  which  it  was  difficult  to  afiemble  the  peers,  and 
confequently  in  which  juftice  was  delayed.  The 
;jppeal  of  default  of  juftice  was  therefore  intro- 
duced, an  appeal  that  has  been  often  a  remarkable 
asra  in  our  hiftory ;  becaufe  moft  of  the  wars  of 
thofe  days  were  imputed  to  a  violation  of  the  po- 
litical law ;  as  the  caufe,  or  at  leaft  the  pretence 
of  our  modern  wars,  is  the  infringment  of  the 
law  of  nations, 

Beaumanoir  (^}  fays,  that  in  cafe  of  default  of /h\  chap. 
juftice,  battle  was  not  allowed:   the  reafons  are6i.pag, 
ihefe,  I.  they  could  not  challenge  the  lord,  be-3^S' 
caufe  of  the  refpedt .  due  to  his  perfon  ;    neither 
could  they  challenge  the  lord's  peers,  becaufe  the 
cafe  was  clear,  and  they  h^d  only  to  reckon  the 
days  of 'the   fummons,  or  of  the  other   delays  ; 
there  had  beeen  aQ.  judgment  pafled,   confequently 
fhere  could   be  no  appeal  of  falfe  judgment :    in 
fine,  the  crime  of  the  peers  offended  the  lord  as 
y^ell  as  the  party,    and  it  was  againft  rule  that 

\ 

•  There ^xe  inftances  of  appeals  of  default  of  juftice  fo  early 
^9  (he  tii|ie  of  Philip)  ^Auguilus, 

ther« 


3H 


THE    SPIRIT 


Book:  there  (hould  be  battle  between  the  lord  and  his 
XXVUI.  oeers 

/•)  Bcao- '     ^^^  Q)^  ^^"^  default  was  proved  by  wkneffes 
manoir,    before  the  fuperior  court ;    the  witnefles  might  be 

chap.  6i.  ehalienced,  and  then  neither  the  lord  nor  his  court 
pag.  31c.  ^     ,    , 

^  weite  offended. 

In  «afc  the  default  was  owing  to  the  !ord*s  te- 
nants or  peers  by  deferring  juftice  ar  by  evading 
judgment  after  paft  delays,  then  thefe  peers  were 
appealed  of    default  of  juftice  before  the  para- 
(*)  Dcfonr  mount ;    and  if  they  were  caft,  they  (^)  paid  a 
wmcs,      gjjg  ^Q   ^j^jj.  Jqj.^^     'j'j^g  \2ttttr  could   not  give 

9xtf  '2/L, '  rf*ein  any  aflSftance ;  on  the  contrary,  he  feized 
their  fief  till  they  had  each  paid  a  fine  of  fixty 
livres. 

2.  When  the  default  was  owing  to  the  lord, 
which  was  the  cafe  whenever  there  happened  not 
to  be  a  fufficicnt  number  of  peers  m  his  court  to 
pafs  judgment,  or  when  he  had  not  aflembkd  his 
tenants  or  appointed  fomebody  in  his  room  to 
afiemble  them,  an  appeal  might  be  made  of  the 
default  before  the  lord  paramount  -,  but  then  the 
(J)  Ibid  party  '(^)  and  not  the  lord  was  fummoned,  becaufc 
RTt.  31,     0f  t;|,c  refped  due  to  the  latter. 

The  lord  detninded  to  be  tried  before  the  para- 
mount, and  if  he  was  acquitted  of  the  default, 
the  caufe  was  remanded  to  him,  and  he  was  likc- 
(»)  Beau-  wife  paid  a  fine  of  (*")  fixty  livres.  But  if  the 
'hr^*6i  ^cf^it  was  proved,  the  penalty  (")  inflifted  on  him 
pag.  3i2.was  to  lofe  the  trial  of  the  caufe,  which  was  tote 
(•»)  Defon-then  determined  in  the  fuperior  court.  And  in* 
chap!'2i.  ^^^^»  ^^^  complaint  of  default  was  made  withiio 
irt,  29.     other  view. 
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'3.  If  tlic  lord  was  fucd  *  in  his  own  court,  Book 
which  never  happened  but  upon  difputes  relative  q^^^]: 
(to  the  fief ;  after  letting  all  the  delays  pals,  the      ^*  *  * 
lord  himfelf  (*)  was  fummoned  before  the  peers  in  (•)  Ibid, 
the  fovereign's  name,  whofe  permiflSon  was  necef-  ^P'  34» 
fary  on  that  occafion.     The  peers  did  not  make 
the  fummons  in  their  own  name,    becaufe  they 
could  not  fummon  their  lord,  but  they  could  fum- 
mon  (P)  for  their  lord*  (F)Difoii. 

Sometimes  (*»)  the  appeal  of  default  of  jufticej.hap.%,/ 
was  followed    by  an  appeal  of  falfe  judgment,  art.  9. 
when  tl^e  lord  had  caufed  judgment  to  be  pafled,  C*)  Beaa- 
notwithftanding  the  default.  STp^'di. 

The  vaflal  t  who  had  wrongfully  appealed  hispag.  3i8» 
lord  of  default  of  juftice,  was  fentenced  to  pay  a 
fine  according  to  his  lord's  pleafure. 

The  inhabitants  of  Gaunt  (')  had  appealed  the  0  Beau- 
carl  of  Flanders  of  default  of  juftice  before  the"*"o*''» 
king,  for  having  delayed  to  give  judgment  in  hiSpag^*j/g^ 
own  court.     Upon  examination  it  was  found,  that 
he  had  ufed  fewer  delays  than  even  the  cuftom  of 
the  country  allowed.     They  were   therefore  re- 
manded to  him ;   upon  which  their  efFefts  to  the    . 
value  of  fixty  thoufand  livrcs  were  feized.     They 
feturned  to  the  king's  court  in  order  to  have  the 

*  This  was  the  cafe  in  the  famoas  difference  between  the  lord 
of  Nele  and  Joan  countefs  of  Flanders,  under  the  reign  of 
Lewis  yilT.  He  fued  her  in  her  own  court  of  Flanders,  and 
fummoned  her  to  give  judgment  within  •forty  days,  and  after- 
wards appealed  in  default  of  judice  to  the  king's  court.  She  anr 
iWered,  he  (hould  be  judged  by  his  peers  in  Flanders.  The  king's 
court  determined  chat  he  (hould  not  be  remanded,  and  that  the 
countefs  ihould  be  fummoned. 

t  Beaumanoir,  chap.  61  pag.  312.  But  he  that  was  neither 
tenant  nor  vaiTai  to  the  lord,  paid  only  a  fine  of  fixty  livres. 
Ibid. 

4  f^nc 
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^oot  fi^c  moderated ;   but  it  was  decided  that  the  earl 
XXVIII.  might  infiO;  upon  the  fine,  and  even  upon  more 
Ckap,  28.  ££  j^g  pleafed.     Beaunianoir  was  prefent  at  thofc 
judgments, 

4.  In  other  difputes  which  the  lord  might  have 
with  his  ^vajTal,  in  refpedfc  to  the  body  or  honour 
of  the  latter,  or  to  goods  that  did  not  belong  to 
the  fief,  there  was  no  room  for  an  appeal  of  de- 
fault of  juftice  ;  becaufe  the  caufe  was  not^  tried 
in  the  lord^s  court,  but  in  that  of  the  para- 
(f)  Chap,  mount :  vaflals,  fays  Defontaines  (^),  having  no 
aj.ut.35.power  to  give  judgment  on  the  body  of  their 
lord. 

I  have  been  at  fome  trouble  to  give  a  clear  idea 
of  thofe  things,  which  are  fo  obfcure  and  con- 
fufed  in  ancient  authors,  that  to  difentangle  them 
from  thq  chaos  in  which  they  were  involved,  may 
be  reckoned  a  new  difcovery. 


CHAP.    XXIX. 

Ej>ocb  of  the  Reign  of  St.  Lewis. 


s 


T.  Lewis  aboliflied  the  judicial  combats  in  all 
the  courts  of  his  demefne,  as  appears  by  the 
,    ordinance  (')  he  publilhed  on  that  account,  and  (") 
year"26o.by  the  iftftitutions. 

(•)Booki.  But  he  did  not  fupprefs  them  in  the  courts  of 
and?. and ^^*  *  ^^^^ns,  except  in  the  cafe  of  appeal  of.falfe 
book  2.  judgment. 

chap.  10.  ^  vaffal  could  not  appeal  the  court  of  his  lord 
of  falfe  judgment,  without  demanding  a  judicial 
combat  againd:  the  judges  who  had  pronounced 

•  As  appears  every  where  in  the  inftitutions,  £sff.  and  Beau- 
manoir,  chap,  61.  pag.  309, 

fcnteQCe« 
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fentencc'    But  St.  Lewis  [^)  introduced  the  prac-  Book 
tice  of  appealing  of  falfe  judgment  without  fight-  rj^^^^^* 
ing,  a  change  that  may  be  reckoned  a  kind  of  «v  j^j^^/ 
i-evolution.  tutions. 

He  declared  (y),  that  there  (hould  be  no  appeal  ^^  '» 
of  falfc  judgment  in  the  lorfliips  of  his  demefne,  and  book 
becaufe  it  was  a  crime  of  felony.  .  If  it  was  a  kind  *•  chap, 
of  felony   againft   the  lord,  by  a  much  ftronger ' ^*  • 
reafon   it  was  felony  againft  the  king.     But  he  bo^k  2. " 
confented  they  might  demand  an  aimendment  (*)  chap  15. 
of  the,  judgments  pafled  in  his  courts  ;    not  be-  (*)  Ibid. 
caufe  they  were  falfe  or  iniquitous,   but  becaufe  ^,^^    'g 
they  did  fome  prejudice  (*).     On  the  contrary,  he  and  book 
Ordained,  that  they  Ihould  be  obliged  to  make  an  ^'  ^^*P* 
appeal  of  falfe  judgment  againft  the  courts  of  the  /a\'  j^jj^ 
barons  (**),  in  cafe  of  ^ny  complaint.  book  i. 

It  was  not  allowed  by  the  inftitutions,  as  we  ^^^P'  7^* 
have  already  obferved,  to  bring  an  appeal  of  falfe  book 
judgment  againft   the    courts    in    the  king's  de- chap.  15^ 
mefnes.    They  were  obliged  to  demand  an  amend- 
ment before  the  fame  court :  and  in  cafe  the  bailifF 
refufed  the  amendment  demanded,  the  king  gave 
leave  to  make  an  appeal  (^)  to  his  court ;  or  ra-  (^  ^^'^* 
ther  interpreting    the    inftitutions   by  themfelves,  chap.  78. 
to  prcfent  him  (^)  a  requeft  or  petition.  (Jj  ibilL 

With  regard  to  the  courts  of  the  lords,  S.  Lewis  ^'^^P-  *5- 
by  permitting  them  to  be  appealed  of  falfe  judg- 
ment, would  have  the  caufe  brought  *  before  the^^a^^^^^** 
royal  tribunal,  or  that  of  the  lord   paramount,  and  47. 
not  (')  to  be  decided  by 'duel,   but  by  witneffes,  ^"^  *^^^ 

15.  and 
But  if  they  wanted    to    appeal    without    faififying    the  Leauma- 
judgment,  the  appeal  was  not  admitted.    Inilituiions,  book  2.  noir,chap» 

c*^ap-  >5'  ^  11.  pag. 

5S. 

purfuanc    . 
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Book  purfuant  to  a  certain  form  of  proceeding,  the  rvlei 
Chap^ig.  ^  which  he  laid  down  in  the  infticucions  (^). 

Sg^j^j^      Thus,    whether   they    could  falfify   the  judg- 
ap.i,2>ment,  as  in  the  court  of  the  barons^    or  whether 
"^  3*      they  could  not  falfify,  as  in  the  court  of  his  de- 
meihe,  he  ordained,  that  they  might  appeal,  with- 
yout  the  hazard  of  a  duel. 
P)  Cha^.      Defontaines  («)  gives  us  the  two  firft  examples 
2-2.  s/t.    he  ever  faw,  in  which  they  proceeded  thus  with- 

•  of  St.  Quintin,  which  belonged  to  the  king's  dc- 
mefne  }  and  the  other,  in  the  court  bf  Ponthieu^ 
where  the  count  who  was  prefent,  oppofed  the  an- 
cient jurifprudence  :  but  thefe  two  caufes  were  de* 
cidcd  by  law. 

Here,  perhaps,  it  will  be  afked,  why  St.  Lewis 
ordsuned  for  the  courts  of  his  barons  a  diflferent 
form  of  proceeding  from  that  which  he  had  efia- 
bliflied  in  the  courts  of  his  demefne  ?  the  reafon 
is  this  :  when  St.  Lewis  made  the  regulation  for 
the  courts  of  his  demefnes,  he  was  not  checked 
or  confined  in  his  views  :  but  he  had  meafures  to 
keep  with  the  lords  who  enjoyed  this  ancient  pre« 
rogative,  that  caufes  Ihould  not  be  removed  from 
their  courts,  unlefs  the  party  was  willing  to  ex- 
pofe  himfelf  to  the  dangers  of  an  appeal  of  falfe 
judgment.  St.  Lewis  preferved  the  ufage  of  this 
appeal ;  but  he  ordained,  that  it  ihould  be  made 
without  a  judicial  combat,  that  is,  in  order  tO 
render  the  change  more  infenfible,  he  fuppreBed  the 
thing  and  continued  the  terms. 

This  regulation  was  not  univerlally  received  in 
ll  pa  ^^c  courts  of  the  lords.  Beaumanoir  (^)  fays,  that  in 
309.        his  time  there  were  two  ways  of  trying  caufes ;  one 

according 
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according  to  the   king's  eftabltflifnent,  aiid  the  Boojc 
other  purfuant  to  the  ancient  pra£ticei   that  the^^^^^^* 
lords  were  at  liberty  to  follow  which  way  they     *^**^ 
pleafed  ;    but  when  they 'had  pitched  upon  one  in 
any  caufe,  they  could  not  afterwards  have  recouarfe 
to  the  other.     He  adds  (*),  that   the  count  of(')  Chtp^ 
Clermont  followed  the  ncw/  praflice,   whilft  his^'-P*S* 
vafials  kept  to  the  old  one ;    but  that  it  was  in  ^°^' 
his  power  to  re-cftablifh  the  ancient  pradlice  when- 
ever he  pleafed,  otherwife  he  would  have  lefs  au-* 
thority  than  his  vafTals. 

It  is  proper  here  to  obferve,  that  France  was 
at  that  time  (^)  divided  into  the  country  of  the  (k)  See 
king's  ^lemefne,   and  that  which  was  called  the  Bcauma- 
country  of  the  barons,  or  the  baronies ;  and,  to  fontaine^I 
make  ufe  of  the  terms  of  St.  Lewis's  inftitutions,andthcln- 
into  the  country  under  obedience  to  the  king,  and  ^^®"*'' 
the   country   out  of    his  obedience.     When   the  chap,  ic, 
king    made   ordinances  for    the  country   of   his  "»"5»*"* 
demefne,    he    employed  his  own  fingle    autho- 
rity.    But  ^hen    he    publiihed    any  ordinances 
that  concerned  alfo  the  country  of   his  barons, 
thefe  were  *  made  in  concert  with  them,  or  fealed 
and  fubfcribcd  by  them  :    otherwife  the  barons  re- 
ceived or  rcfufed  them,  according  as  they  feemed 
conducive  to  the  good  of  their  baronies.     The 
rear-vaffals  were  upon   the  fame  terms  with  the 
great- vaflals.    Now  the  inftitutions  were  not  made 

*  See  the  ordinances  at  the  beginning  of  the  third  race  in  the 
co1]e£^ion  of  Laurtere«  efpecially  thofe  of  Philip  Auguftus^  on 
ecclefiaftic  jurifdi<f\ion ;  that  of  Lewis  VIIL  concerning  the  Jews ; 
and  the  charters  related  by  Mr.  BrufTel;  particularly  that  of 
St.  Lewi^^  on  the  leafe  and  recovery  of  lands,  and  the  feodat 
majority  of  young  women,  toxn.  2.  book  3.  pag.  35,  and  ibid* 
The  ordinance  of  Philip  Auguftus,  pag*  7* 

with 
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Book  With  the  confent  of  the  lords,  though  they  fefgU-^ 
XXVIII.  i^iQ^  matters  which  to  them  were  of  great  im- 
j„j^^\^°'portance  t  but  they  were  received  only  by  thofe  who 

believed  they  would  redound  to  their  advantage. 

Robert,  fon  of  St.  Lewis,  received  them  in  his 

county  of  Clermont ;  yet  his  vafials  did  not  think 

proper  to  conform  to  this  praftice. 

CHAP.    XXX. 

Obfervations  on  jlppeals. 

I  Apprehend  that  appeals,  which  were  challenges 
to  a  combat,  muft  have  been  made  immediate* 
-  ly  on  the  fpot.  If  the  party  leaves  the  court  with* 
(')  Chap,  out  appealing^  fays  Beaumanoir  (^),  he  lofes  bis  of- 
33-  P^g*  p^^h,  ^^^  '^^  judgment  fiands  good.  This  conti- 
Chap!  63'.  ^^^^  ^^^^  ^"  force,  even  after  all  the  reftridlions 
pag.  312.  of  (™)  judicial  combat. 

(m)  Sec 

thelnfti-  r*   U    A    P       YVYT 

tutionsof  ^   rt   A   r.      AAAl. 

St.  Lewis,  q^^  r^^g  SubjeSi  continued. 

book  2.  ^  ^ 

the^rdt  'TpHE  villain  could  not  bring  an  appeal  of  falfe 
nance  of  J*  judgment  againft  the  court  of  his  lord.  This 
Cha.  VII.  ^g  2earn  from  Defontaines  ("),   and  is  confirmed 

ID  the  year  \ 

1453.  moreover,  by  the  inftitutions  (°).  Hence  Dcfon- 
(")  Chap,  taines  (p)  fays,  between  the  lord  and  bis  villain  there 
21.  art.     1^  f^Q  Qiif^r  judge  but  God. 

2i,an  .  j^  ^^^  ^^^  cuftom  of  judicial  combats  that  dc- 
chapM 36!  P^^^v^^  the  villains  of  the  privilege  of  appealing 
{p)Chap.  their  lord's  court  of  falfe  judgment  And  fo  true 
2.  art.  8.  is  this,  that  thofe  villains  *,    who  by  charter  or 

*  cuftom 

.  f  Defontaines,  chap.  22.  art.  7.    This  article  and  the  zift  of 
tfbe  2%di  chapcer  of  the  fame  authdr,  have  been  hitherto  very  ill 

explaiaed. 
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cuftoin  had  a  right  to  fight,  had  alfo  the  prtvHeg^   Book 
of  appealing  their  lord's  couft  of  falfe  judgment,  ^^^^^[* 
even  though  the  peers  who  tried   them  were  +  * 

gentlemen  :    and  Defontaines  ("i)  propofes  expedi-  (*i)  Chap 
i?nts  to  gentlemen,  in  order  to  avoid  the  fcandal  ^^•*^^''^+ 
of  fighting  with  a  villain,  by  whom  they  had  been 
appealed  of  falfe  judgment 

As  the  practice  of  judicial  combats  began  to 
decline,  and  the  ufage  of  new  appeals  to  be  in^^ 
troduted,  it  was  iieckoned  unfair  that  freemen 
fliould  have  a  remedy  againft  the  injuftice  of  the 
court  of  their  lords^  and  the  villains  fhould  not } 
hence  the  parliament  received  their  appeals  all  the 
fame  as  thofe  of  freemen. 

C  H  A  P.    XXXII. 

!r5p  fame  SubjeSl  continued. 

^1X7' H £ N  an  appeal  of  falfe  judgment  waa 
^  ^     brought  againft  the  lord's  court,  the  lord 
appeared  in  perfon  before  his  paramount,  to  de- 
fend the  judgment  of  his  court.     In  like  man-^ 
ncr  (^)  in  the  appeal  of  default  of  juftice,  theC)^efoa- 
party    fummoncd    before    the    lord    Paramount,  ^^*^"p*'^  ^  ^ 
brought  his  lord  along  with  him,  to  the  end,  that  art.  53. 
if  the  default  was  not  proved,  he  might  recover 
his  jurifdidtion. 

In  procefs  of  time,  as  the  praftice  obferved  lii 
thofe  two  particular  cafes,  was  become  general, 

explftiDtd.  Defontunee  ^ott  not  oppofe  the  judgment  of  thd 
lord  to  that  of  the  gentleman^  becaufe  it  was  the  fame  thing  ; 
bat  he  oppofes  the  common  villain  to  hxm  who  had  the  pri-« 
vilege  of  fighting. 

•  Gentlemen  may  be  always  appointed  judges,  Pefontainres, 
chap.  21.  art.  48. 

VpL.  11.  Z  by 


n 
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Boot  by  the  incr'oduftion  of  all  forts  of  appeals/  h 

rh^^^^'  feemed  very  extraordinary  that  the  lord  ihould 

*^       be  obliged  to  fpend  his  whole  life  in  ftrange  tri- 

bunals»  and  for  other  people's  aSairs.     Philip  of 

(f)  In  the  Valois  (0  ordained,  that  none  but  the  bailiffs  fhould 

yean 332.  j^^  fummoned  j    and  when  the  ulage  of  appeals 

became    (till    more   frequent,    the    parties  were 

obliged  to.  defend  tht  appeal :    the  fa<%  *  of  the 

judge  became  that  of  the  party. 

(')  Sec         I  took  notice  that  in  the  (^)  appeal  of  default 

chap.  30.  ^f  juftiee,  the  lord  loft  only  die  privilege  of  hav* 

ing  the  caufe  tried  in  his  owp  court.    But  if  the 

(«)  Eeau-  lord  himfclf  was  ftied  as  party  ("*),  which  was  be- 

manoir.    comc  a  very  common  prafticc  ('),  he  paid  a  fine 

p4^  3 » 2.  of  fixty  livres  to  the  king,  or  to  the  paramount, 

and  3 1 8.  before   whom   the   appeal   was   brought.     From 

(*)  ^^'^^'  thence  arofe  the  ufage,    after  appeals  had  been 

generally  received,   of  fining  the '  lord  upon  th? 

•  amendment  of  the  fentence  of  his  judge ;  an  ufagc 

which  lafted  a  long  time,  and  was  confirmed  by 

the  ordinance  of  Rpuflllon,  but  fell,  at  length,  t6 

the  ground,  through  its  own  abfurdity, 

CHAP,    xxxiir. 

The  fame  SubjeB  continued^      , 

T  N  the  prafkice  of  judicial  combats,  the  pcrfon 

-■-  who  had  appealed  one  of  the  judges  of  falfc 

.^.p^^Qjj  judgment,  might  lofe  his  (y)  caufe  by  the  combat, 

taines,      but  could  not  poflibly  gain  it.     And  indeed  the 

chap.  21.  party  who  had  a  judgment  .in  his  favour,  ought 

art.  14.. 

•  Sec  the  fitaation  of  things  in  BoattlUerV  time,  who  Kvcd  in 
the  year  14.02.    Somme  ruraUf  book  i.  p.  19.  Mid^o. 

n9t 
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Aot  to  have  been  deprived  of  it  by  another  man*s  Book 
aft.  The  appellant,  therefore,  who  had  gained  ^^X^^^?.* 
the  battle  was  obliged  to  fight  likewife  againfl:  the  ^^'  ^^* 
adverfe  party  :  not  in  order  to  know  whether  the 
judgment  was  good  or  bad  (for  this  judgment  was 
Out  of  the  tafe,  being  rcverfed  by  the  combat)  but 
to  determine  whether  the  demand  was  juft  or 
not;  and  it  was  on  this  new  point  they  fought* 
From  thence  proceeds  our  manner  of  pronouncing 
decrees,  ^be  court  annuls  the  appeal  3  the  court  an*' 
nnls  the  appeal,  aftd  the  judgment  a^ainjl  which  thg 
appeal  was  brought.  In  effcft,  when  the  perfori 
who  had  made  the  appeal  of  falfe  judgment,  hap- 
perted  to  be  overcome,  the  appeal  was  reverfed  ; 
lyhen  he  proved  vidtoriotis,  both  the  judgment  and 
the  appeal  were  reverfed :  then  they  were  obliged 
to  proceed  to  a  new  judgment* 

This  is  fo  far  true,  that  when  the  caufe  was  tried 
by  inqticfts,  this  manner  of  pronouncing  did  not 
take  place :  witncfs  what  M.  de  la  Rpche  Flavin  (^)  («)  Of  tic 
fays,  namely,  that  the  chamber  of  inquefts  could  not  P^^^^'^- 
life  this  form  at  the  begmning  of  its  creation*         France, 

book  1 1 4 
CHAP.      XXXIV.  chap.  ,6. 

In  nvhat  manner  the  Proceedings  at  Law  became 

fecret. 

T^U  ELS  had  introduced  a  public  form  of  pro- 
•*-^  ceeding,  fo  that  both  the  attack  and  the  de-  ^ 
fence  were  equally  known.   The  witnejfesy  fays  Beau- 
manoir  (*),  ought  togiw  their  teftimvny  in  open  court.'  (»)  Cht^. 
Boutillicr's  commentator  fays,  he  had  learnt  of  ^**  P^2^ 
ancient  praftitioners,   and  from  fome  old.  manu-  ^  ^^ 
fcript  law  books,  that  criminal  proceffes  were  an- 
-^    .  Z  2  cient]y 
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Book  cicntly  carried  on  in  public,  and  in  A  form  not 
^j^^^^^'very  different  from  the  public  judgments  of  the 
Romans.  This  was  owing  to  their  not  know- 
ing how  to  write ;  a  thing  in  thofe  days  very 
common.  The  ufage  of  writing  fiices  the  ideas^ 
and  preferves  the  fecret  *,  but  when  this  ufage  >& 
laid  afide,  nothing  but  the  notoriety  of  the  pro- 
ceeding is  capable  of  fixing  thofe  ideas. 

.And  as  uncertainty  *  might  eafily  arife  in  rc(pt& 
to  what  had  been  tried  by  vaflals,  they  could 
therefore  refre(h  their  memory  every  time  they  held 
a  court,  by  what  was  called  proceeflings  on  re- 
cord f  •  In  that  cafe  it  was  not  allowed  to  chaU 
lenge  the  witnefies  to  combat  i  for  then  there 
would  be  no  end  of  difputes. 

In  procefs  of  time  a  fecret  form  of  proceeding 
was  introduced.  Every  thing  before  had  been 
public  i  every  thing  now  became  fccfct ;  the  in- 
terrogatories, the  informations,  the  re-examina« 
tions,  the  ^  confronting  of  witnefies,  the  opinioa 
of  the  attorney  general ;  and  this  is  the  preient 
practice.  The  firft  form  of  proceeding  was  fuit* 
able  to  the  government  of  that  time,  as  the  new 
form  was  proper  to  the  government  fince  eftab- 
lilheA 

Boutillier's  commentator  Gxes  the  epoch  of  this 
change  to  the  ordinance  in*  the  year  1539.  I  am 
apt  to  believe  that  the  change  was  made  infen- 
iibly,  and  paficd  from  one  lordfhip  to  another,  in 
*  proportion  as  the  lords  renounced  the  ancient  form 
of  judging,  and  that  derived  from  thei  inftitutions 

*  As  Beaamanotr  (ays,  chap.  30.  pa^.  209. 
t  They  proved  by  witneflea  what  had   been  alreadf  dose, 
bid,  or  decreed  in  oourt. 

of 
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of  St.  Lewis  was  improved.    And  indeed,  Beau-  Boor 
manoir  fays  C*),  that  witnefles  were  publicly  heard  ^j^^^'*  • 
only  in  cafes  in  which  it  was  allowed   to  givc/bx^k^'* 
pledges  of  battle :   in  others,  they  were  heard  in  39.  pig/ 
fecret,  and  their  dcpofitions  were  reduced  tp  writ-^*®* 
tng.     The '  proceedings    became   therefore  fecret^ 
when  they  ceafed  to  give  pledges  of  battle. 

CHAP.    XXXV. 

Of  the  Cojs. 

IN  former  tirnes  no  one  was  condemned  in  the 
temporal  courts  of  France  to  the  payment  of 
?pfts  ('}.    The  party  caft  was  fufEciently  punifhed  («)  Defon- 
by  pecuniary  fines  to  the  lord  and  bis  peers.    From^j"^'  '^^ 
the  manner  of  proce^ing  by  judicial  combat,  it  ^1' chap! 
followed  that  the  party  condemned  and  deprived  of  22.  an.  3, 
life  and  fortune,  was  puniftied  as  much  as  he  could  l"^  ^'  *"^ 
be  :   and  in  the  other  cafes  of  the  judicial  combat,  noir, 
there  were  fines  fometimes  fixed,  ^nd  fometimesj*"*?' 35- 
dependant  on  the  difpofition  of  the  lord,  which  ons^book 
were  fufficicnt  to  make  people  dread  the  confe-ichappo, 
queqces  of  fuits.    The  ftme  may  be  feid  of  caufca 
th^t  were  not  decided  by  combat.    As  the  lord 
had  the  chief  profits,  fo  he  was  alfo  at  the  chief 
expence,  either  to  aflfemble  his  peers,  or  to  enable 
them  to  proceed  to  judgment.     Befidcs,  as  dif- 
putes  were  generally  determined  on  the  fpot,  and 
without  that  infinite  ipultitude  of  writings  which 
afterwards  followed,  there  was  no  neccfiity  of  al- 
lowing cofts  to  the  parties. 

The  cuftom  of  appeals  naturally  introduced  that 
of  giving  cofts.     Thus  Defontaines  (**)  fays,  that  (*)  Chap, 
when  they  appealed  by  written  law,  that  is  when  ^2.  art.  8, 

Z  3  they 


*» 
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Book  they  followcd  the  new  laws  of  St.  Lewis,  they. 
rh^^^^^'  gave  cofts ;  but  that  in  the  ufual  cuftom,  which 
*^  ^P?  35?  jjj  not  permit  them  to  appeal  without  falfifying 
the  judgment,  no  cofts  were  allowed.  They  ob- 
tained only  a  fine,  and  the  {)o(ie(rion  for  a  year 
and  a  day  of  the  thing  contefted,  if  the  caufe  was 
remanded  to  the  lord, 

But  when  the  number  of  appeals  increafed  from 
the  new  facility  of  appealing  *  j   when  by  the  fre- 
quent ufage  of  thofc  appeal?  from  one  court  to 
^mother,    the   parties   were   continually   removed 
from  the  place  of  their  refidence  ;    when  the  new 
method  of  proceeding  multiplied  and  perpetuated 
the  fuits ;  when  the  art  of  eluding  the  very  jufteft 
,  demands  was  refined ;   when    the  parties  at  law 
knew  how  to  fly  only  in  order  to  be  followcd  i 
when  aftions  proved  deftruftive,  and   pleas  cafy  •, 
when  the  arguments  were  loft  in  whole  volumes  of 
writings ;  when  the  kingdom  was  filled  with  mem- 
bers of  the  Uw,  who  were  ftrangers  to  jufticei 
when  knavery  found  no  encouragement  from  mean 
praftitioners,  though  difcountenanced  by  the  law; 
then  it  was  nepeflary  to  deter  litigious  people  by 
the  fear  of  c6fts.     They  were  obliged  to  pay  cofts 
for  the  judgment,  and  for  the  means  they  had  cm* 
•   ployed   to  elude   it^     Charles  the  Fair  piadc  a 
{«)  In  the  general  ordinance  on  that  fubjedt  ('). 

y?»ri324- 

*  At  prefent  when  they  are  fo  inclined  to  appeal,  iays  Boi>* 
tilUeri  Sqmme  R^edfy  book  if  tit,  3.  pag.  16, 


€«  AP. 
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CHAP.    XXXVI. 

Of  the  public  Profecutor. 

A  S  by  the  Salic,  Ripuarian,  and  other  barba-  Book' 
•^^  rous  laws,  crimes  were  punifhed  with  pccu*  ^^j^  ^'^ 
niary  fines ;  they  had  not  in  thofe  days^  as  we 
have  at  prefent,  a  public  officer  who  has  the  care  of 
crimioal  profecutions.  And  indeed,  the  iflue  of 
all  cauies  being  reduced  to  the  reparation  of  da- 
mages ;  every  profecution  was  in  feme  meafure 
civil,  and  might  be  managed  by  any  one.  On 
the  other  hand,  the  Roman  law  had  popular 
forms  for  the  profecution  of  crimes,  which  were 
inconfiftent  with  the  office  of  a  public  profecutor. 

The  cuftom  of  judicial  combats  was  no  lefs  op* 
pofite  to  this  idea ;  for  who  is  it  that  would  chufe 
to  make  himfelf  every  man's  champion  againil  all 
the  world  ? 

I  find  in  the  colleiEtion  of  formula's,  inferted  by 
Muratori  in  tlie  laws  of  the  Lombards,  that  under 
our  princes  of  the  fccond  race  there  was  an  advo- 
cate for  the  public  *  profecutor.  But  whoever 
pleafcs  to  read  the  entire  colleftion  of  thofe  for- 
4noula*s,  will  find  that  there  was  a  total  difi^rence 
between  fuch  officers  and  thofe  we  now  call  the 
public  profecutor,  our  attorney- generals,  our  king's 
ibllicitors,  or  our  follicitors  for  the  nobility.  Tlie 
former  were  rather  agents  to  the  public  for  the 
management  of  political  and  domcftic  affairs, 
than  for  the  civil.  And  indeed  we  do  not  find 
in  thofe  formula's  that  they  were  intrufted  with 
criminal  profecutions,  or  with  caufes  relating   to 

^  Ai'VQQatui  ie  farte  fublicd, 

Z  4  minors. 
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Book  tninors,  to  chprches,  or  to  the  con4ition  of  per- 

-         I  faid  that  the  eftabliflbment  of  a  public  profe- 
cutor  was  repugnant  to  the  ufage  of  judicial  coon- 
bats.     I  Bnd^notwithftanding,  in  one  of  thofe  for- 
mula's,  an  advocate  for  the  public  profecutor,  who 
had  the  liberty  to  fight.     Muratori  has  placed  it 
(')  Sec     juft   after   the   conftitution  (J)  of   Henry  I.    for 
J^ll^^"^^^*^  which  it  was  made.     In  this  conftitution  it  Is  faid, 
this  for-    *'  That  if  any  man  kills  his  father,  his  brother, 
pulain     (c  q^  ^^y  ^f  ^jg  Other  relations,  he  ftiali  lofc  their 
volume  of  *'  fucceffion,  which  fhall  pafs  to  the  other  rela- 
the  Hifto- "  tions,  and  his  own  (hall  go  to  the  exchequer.** 
J|^"*®Vj   Now  it  was  in  fuing  for  the  fucceffion  which  had 
175.'       devolved  to  the  exchequer,  that  the  advocate  for 
the  public  profecutor,  by  whom  its  rights  were 
leaion  of  defended,   had  the  privilege  of  fip;hting :    This 
Muratori,  cafe  fell  within  the  general  rule, 
pag- 104-      We  fee  in  thofe  formula's  the  advocate  for  the 

on  tnC 

^8th  lawr  public  profecutor  proceeding  againft  (>)  a  perfon 
<jf  Char-  ^j^Q  1^2^^  taken  a  robber,  but  had  not  brought  hitn 
book  I.  before  the  count  •,  againft  another  (^)  who  had  raif- 
tit.  26.  ed  an  infurreftion  or  tumult  againft  the  county 
^'J  A  againft  (*)  another  who  had  faved  a  man's  lift 
thcr  for-  whom  the  count  had  ordered  to  be  put  to  death  1 
mula.ibid.  againft  {^)  the  advocate  of  fome  churches,  whom 
^T^Ti^J  the  count  had  commanded  to  bring  a  robber  be- 
pag.  104.  ^o^^  him,  but  had  not  obeyed;  againft (■)  another 
O  Ibid,  who  had  revealed  the  king's  fecret  to  ftrangers  v 
pag-9"-   againft  (■*)  another  who  with  open  violence  had 

(^ih'd^^'  *^^^^^^^  ^^^  emperor's  commiflary  ;  againft  (")  ano* 
88.  ther  who  had  beeen  guilty  of  contempt  to  the  em- 

pag.  98.  peror's  refcripts,  and  he  was  profecuted  either  by 
(")  ^^»J'    the  emperor's  advocate;  or  by  the  emperor  him- 


O  F    LAW  S.  329 

lelf )  againft  O  another  who  refufed  to  accept  of  Book 
the  prince's. coin  :    in  fine,  this  adv^ocate  fued  for^^^^^" 
things,  which  by  the  law  were  adjudgpd  to  the  ,.^  Ano^'^' 
exchequer  (p).  ther  for- 

But,  in  criminal  caufes,  we  never  meet  with  "*°^*'^^*^* 
the  advocate  for  the  public  profecutor ;    not  even  fpwJij'* 
where  duels  arc  ufed  j  C)  not  even  in  the  cafe  pfpag.  13^. 
incendiaries  ^   {^)  not  even  when  the  judge  is  kil-  0)  ^Wd, 
led  (^)  On  his  bench ;  not  even  in  caufes  relating  ^^^i^^* 
to  the  condition  of  perfons  ('),  to  liberty  and  (fj  ijj  * 
flavery  (")  pag.  168. 

Thefe  formula's  are  made,  not  only  for  the  laws  (''  ^^*^- 
of  the  Lombards,  but  like  wife  for  the  capitularies  fa^^iyj^* 
added  to  them ;   fo  that  we  have  no  reafon  to  pag.  10*7. 
doubt  of  their  giving  us  the  praftice  obferved 
with  regard  to  this  fubjed  under  our  princes  of 
the  fecond  race. 

It  is  obvious  that  thefe  advocates  for  a  public  pro* 
fecutor  mull  have  ended  with  our  fecond  race  of 
kings,  in  the  fame  manner  as  the  kings  commiflioners 
in  the  prpvioees ;  becaufe  there  were  no  longer  any 
counts  in  the  provinces  to  hold  the  aflizes,  and  of 
courfe  there  were  no  m\>re  of  thofe  officers^  whofe 
principal  funftion  was  to  fupport  the  authority  of 
the  counts. 

As  the  ufage  of  combats  was  become  more  fre« 
quent  under  the  third  race,  ic  did  not  allow  of 
any  fuch  thing  as  a  public  profecutor.  Hence 
Boutillier,  in  his  Scmme  RuraUy  fpeaking  of  rhc 
officers  of  juftice,  takes  notice  only  of  the  baijiifs, 
the  peers  and  ferjeants.  See  the  inftitutions  (^),f?^^^^'^'- 
and  Beaumanoir  (y)  concerning   the  manne/   in  -.-M  boo^ 


Which^  prpfec^tiqqs  wcr?  managed  in  thofe  days,    ^    *p. 
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Book  I  find  in  the  laws  •  of  James  II.  king  of  Ma-» 
XXVIII.  jorca,  a  creation  of  the  king's  attorney  f  gc- 
^•""•neral,  with  the  very  fame  fundions  as  are  cx- 
ercifed  at  prefent  by  the  officers  of  that  name 
amongft  us.  It  is  manifeft  thdt  this  office  was 
not  inftituted  till  we  had  changed  the  form  of 
our  judiciary  proceedings. 

CHAP.    XXXVIL 

In  what  manner  the  Injiitutions  of  St.  Lewis  jW 

into  Oblivion. 

IT   was  the  fate  of  the  inftitutions,  that  their 
origin,   progress  and  decline,  were  comprifcd 
within  a  very  Ihort  period. 

I  (hall  make  a  few  reflexions  upon  this  fubjcA. 
The  code  we  have  now  under  the  name  of  St. 
Lrcwis^s  inftitutions,  was  never  defigned  as  a  law 
fbr  the  whole  kingdom,  though  fuch  a  defign  ii 
mentioned  in  the  preface.  1  his  compilement  is 
4  general  code,  which  determines  all  points  re- 
lating to  civil  affairs,  to  the  difpofal  of  property 
by  will  or  otherwife,  the  dowries  and  advantages 
of  women,  the  emoluments  and  privileges  of 
fiefs,  with  the  affairs  relating  to  the  police,  iic. 
Now  to  give  a  general  body  of  civil  laws,  at  a 
time  when  each  city,  town  or  village  had  its  cuf* 
toms,  was  attempting  to  fubvert  in  one  moment 
all  the  particular  laws  then  in  force  in  every  part 
of  the  kingdom.     To  reduce  ail  the  particular 

*  See  thefe  laws  jn  the  lives  of  the  faints  of  the  month  of 
June,  torn.  3.  pag.  26. 

f  ^i  contiaue  noftram  facram  curiam  fequi  teneatur,  infiittatwr 
fui  faQa  IS  cau/as  in  if/a  curia  fromoveat  affue  fro/equatur, 

cuftoms 
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cuftoms  to  a  general  one,  would  be  a  very  incon*  Book 
fiderate  thing,  even  at  prcfent  when  our  princes  p?^^^'^* 
find  every  where  the  moft  paflive  obedience.     But     *^* 
if  it  be  a  rule  that  we  ought  not  to  change  whea 
th^  inconveniencies  are  equal  to  the  advantages,- 
much    lefs  ihould   we  change  when  the  advan* 
tages  are  fmall  and  the  inconveniencies  immenfc. 
Now  if  we  attentively  confider  the  Situation  which 
the  kingdom   was  in   at  that  time,   when  every  . 
lord  was  puffed  up  with  the  notion  of  his  fo« 
vereignty  and  power,    we  (hall   find  that  to  at- 
tempt a  general  alteration  of  the  received  laws 
and  cuftoms,  muft  be  a  thing  that  could  never 
enter  into  the  heads  of  thoie  who  were  then  in 
the  adminiftration. 

What  I  have  been  faying,  proves  likewiie  that 
this  code  of  inftitutions  was  not  confirmed  in  par* 
liament  by  the  barons  and  magiftrates  of  the  king"* 
dom,  as  is  nDentioned  in  a  manufcript  of  the  town* 
houfe  of  Amiens,  quoted  by  Monf.  Ducange  (*).    .  p^  ^^^ 
We  find  in  other  manufcripts  that  this  code  was  to  the  In* 
given  by  St.  Lewis  in  the  year  1 2  70 j  before  he  ftiiutionu 
fet  dut  for  Tunis.     But  this  fadi;  is  not  truer  than 
the  other;   for  St.  Lewis  fet  out  upon  that  ex- 
pedition in   1269,   as  Monf.  Ducange  obferves : 
from  whence  he  concludes,  that  this  code  might 
have  been  publiflied  in  his  abfence.     But  this,  1 
fay,    is    impoffible.      How    can    St.    Lew^s    be 
imagined    to   have    pitched    upon    the    time   of 
his  abfence  for'tranfa<^ing  an  affair  which  would 
have  been  the  feed  of  troubles,   and  might  have 
produced    not   only    changes,    but    revolutions  ? 
An  emcrprifc  of  that  kind  had  need,  more  than 

4  a^y 
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Book  any  other,  of  being clofcly  purfued,  and  could  not 

^^       be  the  work  of  a  feeble  regency,  compofed  moreover 

'  6f  lords,  whofe  intereft  it  was  that  it  Ihould  not 

fucceed.    Thefe  were  Matthew  abbot  of  St.  Denis, 

Simon  of  Clermont  count  of  Nelle,  and  in  cafe  of 

death  Philip  bifhop  of  Evreux,  and  John  count 

(•)  Chap,  of  Ponthieu.     We   have  feen  above  (*)  that  the 

*9-  count  of  Ponthieu  oppofed  the  execution  of  a 

new  judiciary  order  in  his  lordfhip. 

Thirdly,  I  affirm  it  to  be  very  probable,  that 
the  code  now  extant  is  quite  a   different  thing 
from  St.  Lei^is's  inftitutions.     It  cites  the  infti- 
tutions;    therefore    it   is    a   comment   upon  the 
inftkutions,    and  not  the  inftitutions  themfeives. 
Befides,  Beaumanoir,  who  frequently  makes  men- 
tion of  St.  Lewis's  inftitutions,  quqtes  only  feme 
particular  laws  of  that  prince,  and  not  this  com- 
(^)  See    pilement.    Defontaines  (**),    who   wrote   in  that 
above,      prince's  reign,   makes  mention  of  the  two  firft 
^V*  3^-  times  that  his  inftitutions  on  judicial  proceedings 
were  put  in  execution,  as  of  a  thing  long  fincc 
clapfed.     The  inftitutions  of  St.  Lewis  were  prior 
therefore  to  the  compilement  I  am  now  fpeaking 
of,  which  in  rigor,   and  adc^ting  the  erroneous 
prefaces  infcrted  by  fome  ignorajnt  pcrfons  in  that 
work,  could  not  have  been  publiihed  before  the 
laft  year  of  St.  Lewis,  or  eveq  not  till  after  his 
death. 


h.M '    .     «' 
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CHAP.    XXXVIII. 

r 

f  The  fame  Subje^  fMtinued. 

WH  AT  is  this  compilem.ent  then  which  goes  Bo  o  «- 
at  prcfcnt  under  the  name  of  St.  Lewis's  qj^  g^ 
inftitutions  ?  What  is  this  obfcure,  confufed,  and 
ambiguous  code,  where  the  French  law  is  con- 
tinually mixed  with  the  Roman,  where  a  legiflator 
fpeaks  and  yet  we  fee  a  civilian,  where  we  find 
a  complete  digeft  of  all  cafes  and  points  of  the  ci* 
vil  law  ?  To  underftand  this  thoroughly,  we  muft 
transfer  ourfelves  in  imagination  to  thofe  times* 

St.  L«wis  feeing  the  abufes  in  the  jurifprudence 
of  his  timej  endeavoured  to  give  the  people  a  dif- 
like  to  it :  With  this  view  he  made  feveral  regula- 
tions for  the  court  of  his  demefnes  and  for  thofe 
of  his  barons.  And  fuch  was  his  fuccels,  that 
Beaumanoir  (^),  who  wrote  a  little  after  the  death  (*)  Chap. 
of  that  prioce»  informs  us,  that  the  manner  of  ^^^*** 
trying  caufes  which  had  been  eftabliihed  by  St.  Lewis» 
obtained  in  a  great  number  of  the  courts  of  the 
barons. 

Thus  this  prince  attained  his  end,  though  his 
regulations  for  the  courts  of  the  lords  were  not 
deligned  as  a  general  law  for  the  kingdom,  but 
as  a  model  which  every  one  might  follow,  and 
would  even  find  his  advantage  in  it.  He  re* 
moved  the  bad  practice  by  (hewing  them  a 
better.  When  it  appeared  that  his  courts, 
and  thofe  of  fome  lords,  had  chofen  a  form  of 
proceeding  more  natural,  more  reafonable,  more 
comformable  to  morality,  to  religion,  to  the  public 
tranquility,    and  to  the  fecurity   of  perfon    and 

property ; 
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Book  property ;   this  form  was  foon  adopted,  and  the 

To  allure-  when  it  is  ra(b  to  conftrain,  to  win 
by  pleadng  means  when  it  is  improper  to  exert  au- 
thority, Ihews  the  man  of  abilities.  Reafon  has 
a  natural,  and  even  a  tyrannical  fway ;  it  meets 
iVith  reliftance,  but  this  very  refiftance  conftitutes 
its  triumph  -,  for  after  a  fliort  ftruggle  it  commands 
an  intire  fubmiffion. 

.  St.  Lewis,  in  order  to  give  a  diftafte  of  the 
French  jurifpradence,  caufed  the  books  of  the 
Roman  law  to  be  tranflated ;  by  wliich  means  they 
were  made  known  to  the  lawyers  of  thoTe  times. 
Dcfontaines^  who  is  the.  aided:  *  law  wrker  we 
have,  made  great  ufe  of  thofe  Roman  laws.  His 
work  is  in  fome  meafure  a  refult  of  the  andeot 
f  rench  juriiprudence^  of  the  laws  or  inftitutions 
of  St.  Lewis,  and  of  the  Rx»nan  law.  Beauma^ 
noir  made  very  little  ufe  of  the  latter  ^  but  he 
reconciled  the  ancient  French  laws  to  the  regu* 
lations  of  St.  Lewis. 

.  I  have  a  notion  therefore  that  the  law  book, 
known  by  the  name  of  the  inftitutions,  was  com* 
piled  by  fome  bailiflPs,  with  the  fame  deiign  as  tha( 
of  the  authors  of  thofe  two  works,  and  e^ccially 
x)f  Defontaines.  The  title  of  this  work  noentions, 
that  it  is  written  according  to  the  ufage  of  PariS) 
Orleans,  and  the  court  of  Barony  •,  and  the  pre- 
4imble  fays  that  it  treats  of  the  ufagcs  of  the  whole 
kingdom,  and  of  Anjou,  and  of  the  court  of 
£arony«  -  It  is  plain,  that  this  work  was  made 
for  Paris,  Orleans,  and  Anjom,  as  the  woiks  of 

•  He  fays  q{  himfelf,  in  his  prologue,  A«j  lui  tn  frit  cs^im 
maii  cetle  cbofi  doni  fdi,  .  . 

Beaumanour 
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Bckumanoir  md  Defontaines  were  framed  for  the  Book 
counties  of  Clermont  and  Vermandois  ;   and  as  it  ^j^^^^^g* 
appears   from  Beaumanoir,  that  divers  laws   of 
Sc.  Lewis  had  been  received  in  the  courts  of  ba- 
rony, the  compiler  was  in  the  right  to  fay,  that 
his  work  *  related  alfo  to  thofe  courts. 

It  is  mamfeft,  that  the  perfon  who  compofed  this 
work)  compiled  the  cuftoms  of  the  country,  together 
imth  the  laws  and  inftitutions  of  St.  Lewis,  'fhh 
is  9  very  valuable  work,  becaufe  it  contains  the  an*- 
cknt  cuftomsof  Anjou^  the  inftitutions  of  St.  Lewis, 
aa  they  were  then  in  ufe  ;  and,  in  fine,  the  whok 
pra&jce  of  the  ancient  French  law. 

The  diSereace  between  this  work,  and  thbfe  of 

D^fontaioes  and  Beaumanoir,   is,  its  fpeaking  in 

joiperative  terms  as  a  legiflator  •,    and  this  might 

be  right,  fince  it  was  a  medley  of  written  cuftotns 

and  laws. 

There  was  an  intrinik  defeft  in  this  compile- 

.mtnt  I   it  formed  an  amphibious  code,  in  which 

.the  French  and  Roman  laws  were  mixed,   and 

where  things  were  joined  that  were  no  way  re* 

hkStvey  but  often  contradictory  to  each  other. 

I  am  not  igtwrant,  that  the  French  courts  of 
yafiaJs,  or  peers,  the  judgmentis  without  power  of 
.appealing  to  another  tribunal,  the  manner  of  pro- 
nouncing ientedce  by  thefe  words,    /  condemn  (^),  (<)  Infti- 
,  on,  I  abfohBi  had  fome  conformity  to  the  popu-  ^^^^^* 
lar  judgments  of  the  Romans.     But  they  made  chap.  Tj. 

*  Nothing  fo  vague  aa  the  title  and  prologtie.  At  firH  th^y 
are  the  cu (loins  of  Paris,  Orleans,  and  the  court  of  barony  ; 
then  ik^y  are  the  cuflomns  of  all  their  lay  courts  of  the  king- 
.dom,  and  of.  the  provpftihips  of  France;  at  length,  they  are 
the  cudoftis  of  the  whole  kingdom,  Anjou,  and  the  court  of 
barony. 

-    -       »  very 
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Book  Tcry  fiidc  ufc  of  that  ancient  jurifprudence  ;   they 

Chip-'sQ.  ^^^^^^  ^^^^^  ^^'  which  wai  afterwards  introduced 
by  the  emperor,  in  order  to  reflate,  limits  €Ov* 
r€&9  and  extend  the  French  jurifprudenGCi^ 

CHAP.    XXXIX. 

^tbe  fame  Subjedl  continued. 

TH  £  judiciary  forms  introduced  by  St.  Lewh 
fell  into  difuie.  This  prince  had  not  fo  much 
in  view  the  thing  itfelf,  that  is,  the  beft  manner 
of  trying  caufes,  as  the  bed:  manner  of  fupply^^ 
ing  the  ancient  pradice  of  trial.  The  principal 
intent  was  to  give  a  difrelifh  of  the  ancient  juriC- 
prudencct  and  the  next  to  form  a  new  one.  But 
when  the  inconveniencies  of  the  latter  appeared, 
another  foon  fucceeded. 

The  inftitutions  of  St.  Lewis  did  not  therefore 
fo  much  change  the  French  jurifprudence,  as  they 
aflforded  the  means  of  changing  it ;  they  opened 
new  tribunals,  or  rather  ways  to  come  at  them. 
And  when  once  the  public  had  eafy  accefs  to  the 
fnperior  courts,  the  judgments  which  before  cod- 
fiituted'only  the  ufagesof  a  particular  lonUhip, 
formed  an  univerfal  digeft*  By  means  of  the  in^ 
ftitutions,  they  had  obtained  general  decifions, 
which  were  entirely  wanting  in  the  kingdom :  when 
the  building  was  finilhed,  they  let  the  fcafibid  fall 
to  the  ground. 

Thus  the  inftitutions  produced  efiefts  which 
could  hardly  be  expeAed  from  a  mafter-piece  of 
legiflation.  To  prepare  great  changes,  ibmetinMr 
whole  ages  are  requifite  \  the  events  ripen,  and 
the  revolutions  follow. 

The 
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i*h«  parliament  judged  in  the  laft  refort  of  al*^  Book 
ilK>ft  all  the  affairt  of  the  kingdom.     Bcfofe  (*),  XXVIIL 
it  took  cognizance  only  of  difputcs  betHrecn  the  J**^'  ^" 
flukes^  counts,  barons,   bifhops,  abbots,   or  be'- 77//^/ on 
tuvcen  the  king  and  his  vaffals*,  rather  in  the  re-  the  court 
lacion  they  bad  to  the  political,  than  to  tht  civil  g^^^^^"^"* 
order.    They  were  foon  obliged  to  render  it  per-Laroche^ 
inanent,  whereas.it  ufed  to  be  held  only  a  few|^^^^*"» 
dmes  itt  a  year:   and,  in  fine,  a  great  number t:hap. 5I 
were  created,  in  orcfer  to  be  fufficient  for  the  de-^  Budeua 
cifion  of  ail  manner  of  caufes.  vIluIus 

Naibonerwas  the  parliament  become  a  fixed  EmlHasi 
body,  than  they  began  to  compile  its  decrees*  J^bn 
de  Mimlue^  under  the  reign  of  Philip  the  Fail*, 
xniide  a  colledion,  which,  at  prefent,  is  known  by 
the  name  of  the  Olim  f  r^glfters< 

b 
\ 

C  H'a  p.    XL. 

In  ivbai  nianner  the  judiciary  For  mi  njoere  iof^ 

rowed  from  the  Decretals^. 

BU  T  how  fcOmcs  it,  fome  will  fay,  that  wherf 
the  inftitutions  were  laid  afide,  the  judicial 
forms  of  the  canon  law  fhould  be  preferred  to 
thofe  of  the  Roman  ?  It  was  becaufe  they  had 
conflantly  before  their  eyes  the  ccclefiaftic  cbutts, 
which  followed  the  forms  of  the  canon  law,  and 
they  knew  <rf  no  court  that  followed  thofe^  o^  the 
Roman  law.  Bcfidcs,  the  limits  of  the  fpir;tual  and 
temporal  jurifdi&ion  were  ^t  that  time  very  little 

•  Othcf  canfes  were  decided  by  the  <jrdinary  tribunals. 
f  See  the  preiident  Hetiaolt's  excellent  abridgment  of  the      ^ 
hiilory  of  France  in  the  year  13 13. 

^  Vofc.  Il*  A  a  underftoodj 


» 
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B  <vo  K  iincJcrftood ;  there  wete  (^)  people  ♦  who  fued  m- 
XXVill.  differentlf,  and  caufe^  chat  were  tried  indifferendf^ 
Chap.  40.  jj^  either  court.    It  fcems  (^)  9s  if  the  temporal  ju- 
C)  Beau-  rif^jifiion  referved  no  other  xafes  cxclufively  to  it* 
chap  1 1 .  iHf  than  the  judgment  of  feudal  matters  f^  and 
pag.  458.  of  fuch  crimes  comthitted  by  laymep  as  did  noe 
W  ^?^^ '^^  relate  to  religion.     For  {^)  if  on  the  account  of 
eleventh   conventions  and  contrails,   they  had  occafion  to 
chapter  of  fuc  in  a  temporal  courts  the  parties  might  of  their 
noirT*"  ^^^  accord,    proceed  before  the  fpiritual  tribu- 
/b\  3^au-  ^^^^  >  ^"^  ^^  ^^^  latter  had  not  a  power  to  oblige 
manoir,    the  temporal  court  to  execute  the  fentence,  they 
^a^^V'  commanded  fubmiflion  by  means  of  excommuni- 
cations.    Under  thofe  circumftanceSy  when  they 
wanted  to  change  the  courfe  of  proceedings  in  the 
temporal  court,    they  took  that  of  the  fpiritu^ 
tribunals,  becaufe  they  knew  it ;  but  did  not  med« 
.    die  with  that  of  the  Roman  law,  by  reafbO)  they 
were  Grangers  to  it :  for  in  point  of  pradticei  peo- 
ple know  only  what  is  really  pradifed. 

C  H  A  P.     XLL 

Flux  and  Reflux  of  the  ecclefiajlic  and  temporal 

yurifdiSiion. 

'T^  H  E  civil  power'  being  in  the  hands  of  an 
-■-     infinite  number  of  lords,  it  was  an  eafy  mat- 
ter for  the  ecclcfiaftic   jurifdidtion  to  gain  daily 

•  Widows,  croifey,  &c.  Beaumanoir,  chap.  ii.  pag.  58. 

t  The  fpiritual  tribunals  had  even  laid  hold  of  thcfc,  under 
the  pretext  of  the  oath,  as  may  be  feen  by  the  famous  Con- 
cordat between  Philip- A uguftus,  the  clergy  and  the  barons, 
which  is  to  be  found  in  the  ordinances  of  Lauriere. 

^  a  greater 
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A  greater  extent.  But  ^s  the  ecclefiaftic  coufts  Book 
weakened  thofe  of  the  lords,  and  contributed  there- ^^^^^^* 
by  to  give  ftrength  to  the  royal  jurifdiAion,  the 
latter  gradually  checked  the  jurifdidtion  of  the 
clergy.  The  parliament,  which  in  its  form  of 
proceedings  had  adopted  whatever  was  good  and 
ufeful  in  the  fpiritual  courts,  foon  perceived  no- 
thing elfe  but  the  abufes  which  had  crept  into 
thofe  tribunals ;  aAd  as  the  royal  jufifdidion  gained 
ground  every  day,  it  grew  every  day  more  capable 
of  corrcfting  thofe  abufes.  And  indeed,  t)iey  were 
intolerable :  without  enumerating  them,  I  (hall 
refer  ♦  the  reader  to  Beaumanoir,  to  Boutillier, 
and  to  the  ordinances  of  our  kings.  I  fhall  men- 
tion only  two,  in  wjiich,  the  public  intereft  "was  , 
more  djreftly  concerned.  Thefe  abufes  we  know 
by  the  decrees  that  reformed  them;  they  had  been 
introduced  in  the  times  of  the  darkeft  ignorance, 
and  upon  the  breaking  out  of  the  firft  gleam  of 
light,  they  vanifhed.  From  the  filence  of  the 
clergy  it  may  be  prefumed,  that  they  forwarded 
this  reformation  !  which,  confidering  the  nature 
of  the  human  mind  deferves  commendation. 
Every  man  that  died  .without  bequeathing  a  part 
of  his  eftate  to  the  church,  which  was  called  dy- 
ing wiibout  .confejfiony  yf2L%  deprived  of  the  facra- 
ment,  and  of  chriftian  burial.  If  he  died  in- 
teftate,  his  relations  were  obliged  to  prevail  upon 
the  bifhop,    that   he  would,    jointly  with  them, 

*  See  Boutillier,  Sdrnme  Rurale^  tit.  9  what  perfons  are  inc9* 
pable  of  faing  in  a  temporal  court ;  and  Beaumanoir,  chap.  11. 
pag.  56.  and  the  regulations  of  Philip-Auguftas  upon  this  fub- 
jedl ;  as  alfo  the  regulation  between  Philip-Auguftus,  the  clergy, 
and  the  barons. 

^  A  a  2         '"        name . 
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Book  name  proper  arbiters,  to  determine  what  fum  the 

XXVIII.  d^ceafed  opghc  to  have  given,   in  cafe   he  ha4 

•    ^'^'made  a  will.    People  could  not  lie  together  the 

firft  night  of  their  nuptials,  or  even  the  two  fol« 

,   lowing  nights,   without   having   preytoufly  pur« 

chafed  leave:    thefe,  indeed,  were  the  three  heft 

nights  to  chufe ;   for  as,  to  the  others,  they  were 

not  worth  much.     All  this  was  redreffed  by  the 

f )  In  the  parliament :    we   find   in  the  (')  gloflary  of  the 

word  Te-  French  Uw,  by  Ragau,  the  decree  which  it  pub- 

fw^7  ^^^^^  C)  ^^^^^^  ^^^  ^^^^P  ^^  Amiens, 
,fcv  rpj^J       I  return  to  the  beginning  of  my  chapter.  Whcn- 

loth  of  ever  we  obferve  in  any  age  or  government,  the  dif- 
March,  ferent  bodies  of  the  ftate  endeavouring  to  increafc 
^  ^'  theis  authority,  and  to  take  particular  advantages 
of  each  other,  we  (hould  be  often  miilaken  were 
we  to  confider  their  encroachments  ^  an  evident 
mark  of  their  corruption.  '  Through  a  fatality  in- 
feparable  from  human  nature,  moderation  in  great 
men  is  very  rare  :  apd  as  it  is  always  much  eaiier 
to  pufh  on  force  in  the  direction  in.  which  it 
moves,  than  to  (lop  its  moment,  io  in  the  fu- 
perior  clafs  of  the  people,  it  is  lefs  difficult,  per- 
haps, to  find  men  extremely  virtuous,  than  ex- 
tremely prudent. 

The  human  mind  feels  fuch  an  exquifite  plea- 
fure  in  the  excrcife  of  power  j  even  thofc  who 
arc  lovers  of  virtue  are  fo  exceflively  fond  of 
thcmfelves,  that  there  is  no  man  fo  happy,  as 
not  to  have  ftill  reafon  to  miftruft  his  honeft  in- 
tentions ;  and,  indeed,  our  aftions  depend  on  fo 
many  things,  that  it  is  ,infinitely  more  cafy  to  do 
good,  than  to  do  it  well. 

A  CHAP. 
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CHAP.     XLII. 

^je  Revival  of  the  Roman  Law^  and  theRefult 
thereof.     Change  in  the  ^tribunals. 

T  T  P  O  N  the  difcovery  of  Juftinian's  digeft  to-  Boot 
^^    wards  the  y^ar  1137,  the  Roman  law  fectned  XXViil. 
to  rife  out  of  its  a(hes.  Schools  w6re  then  eftabliflied  ^^*P'  ^** 
in  Italy,  where  it  was  publicly  taught;    they  had, 
already  the  Jfuftinian  code,  and  the  Novella^     I 
mentioned  before,  that  this  code  had  been  fo  fa- 
vourably received  in  that  country,  as  to  eclipfe  the 
law  of  the  Lombards. 

The  Italian  dodors  brought  the  law  of  Jufti- 
nian  into  France,  where  they  had  only  *  the  Theo- 
dofian  code  ;    becaufe  Juftinian's  laws  were  not 
made  f  till  after  the  fettlemerit  of  the  Barbarians 
in  Gaul.     This  law  met  with  fome  oppofition  : 
but  it  flood  its  ground  notwithftanding  tlie  ex- 
communications .  of  the  popes,  who  fiipported  (')  n\  j^^cre- 
theirown  cainons.     St.  Lewis  endeavoured  to  bring  tais,  book 
it  into  repute  by  the  tranflations  of  Juftinian's^^.^J*'* 
works,  made  according  to  his  orders,  which  are  ftill  capTL  >1* 
in  manufcript  in  our  libraries ;  and  I  have  already /^'•.^«^^» 
obfcrved,   that  they  made  great  ufe  of  them  in     * 
compiling  the  inftitutions.     Philip  the  Fair  [f  or- 
dered the  laws  of  Juftinian  to  be  taught,  only  as 

•  In  Italy  they  followed  Juftinian's  code  :  hence  Pope 
John  VIII,  in  his  conftitution  publiihed  after  the  fynod  of 
Troyes,  makes  mention  of  this  code,  not  becaufe  it  was  known 
in  France,  but  becaafe  he  knew  it  himfelf  1  and  his  conftitution 

was  general. 

+  This  emperor's  code  was  publiihed  towards  the  year  530, 
J  By  a  charter  in  the  year  13 12,  in  favour  of  the  univerfity  of 

Orleans,  ^ooced  by  J^u  iillet. 

A  a  3  written 
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Book  written  rcafon,  in  thofe  provinces  of  France  that 
XXVIII.  y^gre  governed  by  cuftoms;  and  they  were  adopted 
*^*  ^*'  as  a  law  in  thofe  provinces  where  the  Roman  law 
had  been  received. 

I  have  already  taken  notice,  that  the  manner  of 
proceeding  by  judicial  combat,  required  very  lit- 
tle knowledge  in  the  judges  :  difputes  were  de- 
cided according  to  the  ufage  of  each  place,  and 
to  a  few  iimple  cuftoms  received  by  tradition. 
(»)Cuf-*In  Beaumanoir*s  time  (")  there  were  two  dif- 
toms  of    f^ji-ent  ^ays  of  adminiftering  juftice ;  in  fome  places 

voifis,       they  tried  by  peers*,  in  others  by  bailiffs :  in  foUow- 
chap.  I.    ing  the  former  way,  the  peers  gave  judgment  ac- 
ficc'of  ^ '  cording  to  the  prafticc  of  their  court ;  in  the  latter, 
bailifis.     \t  was  the  prodes  bomine^f  or  old  men,  who  poipted 
.out  this  f^me  pradtice  to  the  bailiff.     This  whole 
proceeding  required  neither  learning,  capacity,  nor 
ftudy.     Byt  when  the  dark  code  of  the  infticu- 
tibns  made  its  appearance  *,    when  ^the  Roman  law 
was  tranflated,  and  taught  in  public  fchools ;  when 
a  certain  art  of  procedure  and  jurifprudcnce  be- 
gan to  be  formed  ;    when  praftition^rs  and  civi- 
lians were  feen  to  rife  -,    the  peers  and  the  prodes 
jbomines  were  no  longer  capable  of  judging :  the 
peers  began  to  withdraw  from  the  lords  tribunals  j 
?ind  the  Jord^  were  very  little  inclined  to  afTemble 
fhem  ;  efpecially  a?  the  new  form  of  trial,  inftc^ 
of  being  a  folemn  proceeding,  agreeable  to  the  no- 
bility, and  interefting  to  a  warlike  people,  was 

•  Among  the  common  people  the  burghers  were  tried  by 
burghers,  as  the  feudatary  tenants  were  tried  by  one  aoother. 
^ee  la  Thaumaffiere.  chap.  19. 
^  -       t  Thus  all  requefts  began  with  thefe  words:    Mj  lord juJgti 

it  is  cuftomary  that  in  your  courts  Sec,  as  appears  from  the  formula 
gaoted  by  BoutiIlier|  Somm  RuraU»  book  4.  (it,  21, 

bccom? 
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b^ome  a  courfe  of  pleading,  which  they  neither   Book 
underftood,  nor  cared  to  le^rn.     The  cuftom  of  q^^^^^^' 
trying  by  peers  began  *  to  be  lefs  ufed  ;    that  of      *^"  ^  * 
trying  by  bailiffs  to  be  more  fo ;  the  bailiffs  did 
not  give  -j-  judgment  themfelves,  they  fummed  up 
the  evidence  and  pronounced  the  judgment  of  the 
prodes  homines  \    but  the  latter  being   no   longer 
capable  of  judging,  the  bailiffs  themfelves  gave 
Judgment. 

This  was  efieiffted  fo  much  the  eafier,  as  they 
had  before  their  eyes  the  praftice  of  the  ecclefiaflic 
courts ;   the  canon  and  new  civil  law  both  con'* 
curred  alike  to  abolifli  the  peers. 
.    Thus  fell   the   ufage   hitherto   conftantly  ob- 
ferved  in  the  French  monarchy,  that  judgment 
Ihould  not  be  pronounced^  by  a  fingle  perfon,  as 
may  be  leen  in  the  Salic  laws,  the  capitularies,  and 
in  the  firfl  (°)  law- writers  under  the  third  race.  The  (")  Bcaif- 
contrary  abuie,  which  obtains  only  in  local  jurif-  ^jJ^^'^ 
diAions  has  been  moderated,  and  in  fome  meafurepag/336! 

and  chap. 

*  The  change  was  infenfible :  we  meet  with  tnals  by  peers  61.  pag. 
even  in  Bootillier's  time,  who  lived  in  the  year  1402,  which  315.  and 
is  the  date  of  his  will :  lie  gives  this  formula  book  i.  tit.  21.  3.16.  The 
**  Sire  Juge^  en  ma  juftice  haute^  mcyemie  ^  haffe^  fue  yai  en  iel  in(lituti« 
**  lieuf  cour  plaids^  baillis,  homme  feodaux  l£  Jergens.*^    Yet  no-  ons,  book 
thing  but  feodal  matters  were  tried  any  longer  by  the  peers.  2.  chap. 
Ibid,  book  i,  tit  i.  pag.  16.  •  ,     15. 

f  As  appears  by  the  formula  of  the  letters  which^  their 
lord'ttfed  to  give  them,  quoted  by  Boutillier,  Somme  Rurale, 
book  I.  tit.  14.  which  is  proved  likewife  by  Beaumanoi)*,  cuftom 
of  Beauvoiiisy  chap,  i .  of  the  bailiffs ;   they  only  dire^ed  the 
proceedings.     **,  The  bailiff  is  obliged  in  the  prefence  of  the  peers 
**  to  take  dtnvn  the  lAJords  &f  tho/e  <who  plead,    and  to  ajk  the 
*'  parties  whether  thej^  are  twilling  to  have  judgment  giv.  n  ac* 
"  cording  to  the  reafons  alledged\   and  if  they  Jay,  yes,  my  lord  i 
•*  the  bailiff  ought  to  oblige  the  peers  to  give  judgment, ^^    jSec 
A}ib  the  Inftitutions  of   St.  Lewis,    book  i.  chap.  105.  and 
l^ok  2*  chap.  15.    "  lA  Juge^  fi  ne  doit  pas  faire  le  jugement^"* 

A  a  4  redreffed. 
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B  (xo  K  redrefied,  by  introducing  in  many  places  »  judge*t 

5CXVJII.  deputy,  whom  he  confults,  and  who  reprefents  the 

^    ^*  ^'  ancient  prodes  homines  by  the  obligation  the  judge  i« 

.  under  of  taking  two  graduates,^  in  cafes  that  de-p 

ferve  a  corporal  punifhnieat;   and,  in  fine,  it  is 

b.ecome  of  no  manner  of  e^ed  by  the  ^^(ti^eme  i^ 

pility  of  appeals, 

CHAP.    XUII. 

.  ^e  Jarhf  SubjeSi  f^ntinu^. 

THUS  the|ie  was  no  law  to  pr<^ibit  the  lords 
from  holding  their  courts  themfeiyes ;   none 
%o  aboHfh  the  functions  of  their  peers }   nope  to 
.    ondain  tl^e  preation  of  bailiffs ;  none  to  give  them 
the  power  of  judging.     All  this  was  efie£ted  infen- 
fibly,  and  by  the  very  neceOity  of  the  thing.     The 
knowledge  of  the  Roman  Uw»  the  decrees  of  the 
courts,  the  new  digeft  of  (he  cuftoois,  required  a 
fludy  of  which  ph^  pobilicy  and  tUiccrate  people 
were  incapable, 
(p)  It  was     The  only  ^°)  ordinance  we  h^vc  upon  this  fub- 
''"^hl^carJ^^'  is  that  which  obliged  the  lords  to  cbufc  their 
J287,       bailiffs  from  among  the  )aity.     It  is  a  miftake  to 
look  uppp  this  as  g  law  of  their  creation ;  for  it  fay^ 
no  fuch  thing,     Befides,  the  intention  of  the  le- 
giflatpr  is  determined  by  the  reafons  afligned  in 
the  ordinance  :  ia  the  0d  that  the  bailiffs  fnay 
pe  funijhed  *  for  th^ir  prevarications^  it  is  necejfary 
fhey  he  taken  from  the  order  of  the  laity.    The  im- 
munities of  the  clprgy   in   thofe  days  are  very 
^cll  l<;nown. 

*  Ut  fi  fit .  ikljnquanti  fujeriofts  fyi  pofjint  ^madttirtirt  in 

We 
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W«  muft  not  imagine  that  the  privileges  Svhich  B  a  o  k 
the  nobilitjr  formerly  enjoyed,*  and  of  which  they  ^?^^^^^* 
are  now  divcftcd,  were  taken  from  them  as  ufurpa*     *^*  ^ 
dons:    nOt   many  <^  thofe  privileges  wefe  loft 
through  negle^  and  others  were  given  up,  be-* 
caufe  as  various  changes  had  been  introduced  in 
the  courTe  of  fo  many  ages,  they  were  xnconfi.ftent 
with  thofe  changies* 

CHAP.    XLIV. 
Of  tie  Proof  by  Wiinefes. 

TH  £  judges*  who  had  ho  other  rule  to  go  by 
than  the  ufages,  inquired  very  often  by  wit- 
neiies  into  every  caufe  that  was  brought  before 
them. 

:  The  ufjige  of  judicial  combats  beginning  to  de- 
cline, they  made  their  inqnefts  in  wridng.  But  dr 
verbal  proof  c^ommitted  to  writing,  is  never  more 
than  a  verbal  proof;  fo  that  this  only  increafed 
the  expenees  of  law  proceedings.  Regulations 
were  then  made  which  rendered  moft  of  thofe  m- 
quells  *  ufeleis ;  public  regifters  were  eftablifhed, 
which  afcertained  moft  fa£ts,  ds  nobility^  age^  le<* 
gitimac^,  and  marriage.  Writing  is  a  witnefs 
very  hard  to  corrupt ;  the  cuiloms  were  therefore 
reduced  to  writing.  All  this  is  very  reafonable ;. 
it  is  much  eafier  to  go  and  fee  in  the  baptifmal 
mgifter,  whether  Peta-  is  the  fojt  of  Paul,  than 
to  prove  this  faft  by  a  tedious  inqueft.  When 
there  are  a  great  number  of  ufages  in  a  country, 
it  is  much  eafier/  to  write  them  all  down  in  a    . 

*/See  in  what  manner,  age,  and  parentage  were  proved.  In* 
ffi^utipns,  bgok  |.  cjiap.  71,  and  71, 

Cpdcy 
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Book  co(k»  than  *to  oblige  individuals  to  prove  evety 

»CVII1.  ufagc.     At  length    the    famous  ordinance  was 

'^*^^'  made,    which   prohibited   the   admitting    of  the 

proof  by  witneffes,  for  a  debt  exceding  an  hundred 

livres,  except  there  was  the  beginning  of  a  proof 

in  writing. 

CHAP.    XLV. 

Of  the  Cujioms  of  France 

F  \ 

RANGE,  as  we  have  already,  obferved,  was 
governed  by  unwritten  cuftoms ;  and  the  par- 
ticular ufages  of  each  lordfhip  conftituted  the  cfvil 
law.    Every  lordfhip  had  its  civil  law,  according 
W  Pro-    to  Beaumanoir  (p),  and  fo  particular  a  law,  that 
^ "cuf^    this  author  who  is  looked  upon  as  a  luminary, 
torn  of     and  a  very  great  luminary,  of  thofe  times,  fays,  he 
***""       does  not  believe  that  throughout  the  whole  king- 
dom there  were  two  lordftups  intirely  governed  by 
the  fame  law. 

This  prodigious  diverGty  had  a  two  fold  ori- 
gin.    With  regard  to  the  firft,    the  reader  may 
recolleA  what  has  been  already  faid  concerning  it 
0)  Chap,  in  the  {^)  chapter  of  local  cuftoms  :   and  as  to  the 
■*•  fccond  we  meet  with   it.  in  the  different  events 

of  legal  duels ;  it  being  natural  that  a  continual 
feries  of  fortuitous  cafes  miift  have  been  produdive 
of  new  ufages. . 

Thefe  cuftoms  were  preferved  in  the  memory  of 

old  men ;    but  inienfibly  laws  or  written  cuftoms 

vere  formed. 

(')Scethc       I,  At  the  commencement  (')  of  the  third  race 

of  ordi-"  ^^^  kings  gave  not  only  particular  charters,  but 

nances.  By  Ukewifc 
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likewife  general  ones,  in  the  manner  above  cr-  5  ^  ^J^ 
plained ;  fuch  are  the  inftitutions  of  Philip  Au-  c\\y^,  ac^ 
guftus,  and  thofe  made  by  St.  Lewis.    In  like 
manner  the  great  vaflals,  in  concurrence  with  the 
lords  who  held  under  them^  granted  certain  char- 
ters or  eftablifliments,  according  to  particular  cir- 
cumftances  at  the  aflizes  of  their  duchies  or  coun- 
ties :    fuch  were  the  affize  of  Godfrey  count  of 
Britany,  on  the  divifion  of  the  nobles;   thecuf^ 
toms  of  Normandy  granted  by  duke  Ralph  ;   the 
cuftonis  of  Champagne,  given  by  king  Theobald  | 
the  laws  of  Simon  count  of  Montfort,  and  others. 
This  produced  fome  written  laws,  and  even  more 
general  ones  than  thofe  they  had  before. 

2.  At  the  beginning  of  the  third  race,  almoft 
all  the  common  people  were  bond- men ;  but  there 
were  feveral  reafons  which  aft^erwards  determined 
the  kings  and  lords  to  infranchife  them. 

The  lords  by  infranchifing  their  bond-men  gave 
them  property  ;  it  was  neceflary  therefore  to  give 
them  civil  laws,  in  order  to  regulate  the  dilpofal 
of  that  property.  But  by  infranchifing  their  bond- 
men, they  likewife  deprived  themfelves  of  their 
property  \  there  was  a  neceflity  therefore  "oi  re* 
gulating  the  rights  which  they  referved  to  them- 
felves, as  a,n  equivalent  for  that  property.  Both 
thefe  things  were  regulated  by  the  charters  of  in-* 
franchifement ;  thofe  charters  formed  a'  part  of  our 
cuftoms,  and  this  part  was  reduced  to  writing. 

3.  Under  the  reign  of  St.  Lewis  and  of  the  fuc-  ■ 
ceeding  princes,   fome  able  praftitioners,  fuch  as 
DefoDtaines,  Beaumanoir,  and  others,  committed 
the  cuitoms  of  their  baiiiwics  to  writing.     Their 

defiga 
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B  •  a  i(  defign  was  rather  to  give  the  cotirfe  of  judicUI 

^VUI.  proceedings,  than  the  ufages  of  their  time  in  re- 

^  ^^'fpcft  to  the  difpofal  of  property.    But  the  wtiole 

is  there,  and  though  thefe  particolar  authors  have 

'  no  authority  but  what  they  derive  from  the  troth 

and  notoriety  of   th^  things  they  fpeak   of,  yet 

there  is  no  mariner  of  doubt  but  they  contributed 

greatly  to  the  reftoration  of  our  ancient  French 

jurifprudence.     Such  was  in  ^thoTe  days  our  conn 

mon  law. 

"Sye  are  come  no#  to  the  grand  epocha.  Charles 
Vll.  and  his  fucceflbrs  caufed  the  different  local 
cuftoms  throughout  the  kingdom  to  be  reduced  to 
writing,  and  prefcribed  fct  forms  to  be  obferved  at 
their  digefting.  Now  as  this  digefting  was  made 
through  all  the  provinces,  and  as  people  came 
from  each  lordfliip  to  declare  in  the  general  af- 
fembly  of  the  j)rdvinte  the  written  or  unwritten 
ufages  of  ^ach  place,  endeavours  were  tifed  to  ren- 
der the  cuftoms  more  general,  as  much  as  pof- 
fible,  without  injurii^  the  ihterefts  of  individuals, 
which  were  carefully  *  preferved.  Thus  our  cuf- 
toms were  charafterized  in  a  threefold  manner; 
they  were  committed  to  writing,  they  were  made 
more  general,  and  they  received  the  ftamp  of  the 
Toyal  authority. 

Many  of  thefe  cuftoms  having  been  digeftcd 
anew,  fcveral  changes  were  made  either  in  fup- 
prefHng  whatever  was  incompatible  with  the  aftual 
pra£lice  of  the  law,  or  in  adding  fcveral  things 
drawn  from  this  pra^ice. 

•  This  was  obfcnrcd  at  the  digefting  of  the  cuftom*  of  Berry 
mi  of  Paris.    See  la  Thauinaifiere>  chap,  3. 

Thougb 
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Though  the  common  law  is  conlidcred  amongft  Book 
1^  as  in  fQixie  niisafure  oppofite  to  the  Roman,  in*  XXVlir. 
fomuch  that  thefc  two  laws  divide  the  different  ter-  ^^*^"  ^** 
ritories  ;  it  is  notwithftanding  true  that  fever^  re- 
gulations of  the  Roman  law  entered  into  pur  cuf- 
tomSf  efpecially  when  they  made  the  new  di- 
geftsy  at  a  time  not  very  diftant  from  ours> 
ivhen  this  law  lyfis  the  principal  ftudy  of  thofe 
who  were  defigned  for  civil  employments ;  at  a 
time  when  it  was  not  ufual  for  people  to  boaft  of 
not  ^owjng  what  it  was  their  duty  to  know,  and 
of  knowing  what  th^y  pughf:  not  to  know;  at  a 
time  when  a  quickn^fs  of  un^erdandipg  vm  made 
more  fuhferviei)t  towards  learning,  than  pretending 
%Q^  a  prpfeOipn ;  :and>  when  a  continual  purfuit  of 
amufements  was  not  even  the  cha]:a<5teriilic  of  wIh 
men, 

I  fhould  have  been  more  diffuie  at  the  end  of 
this  book ;  and  enuring  into  the  feveral  details^ 
fhould  have  traced  all  the  infenfible  changes^ 
which  from  the  opening  of  appeals,  have  formed 
the  great  Corpus  of  our  French  Jurifprudence* 
But  this  would  h^ve  been  ingrafting  one  large 
work  upon  another.  I  am  like  that  antiquarian  (^)  (f)  fn  the 
who  fet  out  from  his  own  country,  arrived  inSpeaator. 
Egypt,  call  an  eye  on  the  pyramids,  and  return^ 
home. 


BOOK 
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BOOK     XXIX. 

Of  the  Manner  of  compofing  Laws» 


CHAP.    I. 

Of  the  Spirit  of  a  Legijlator. 

Say  it,  and  methinks  I  h^ve  undertaken  this 
work  with  no  other  view  than  to  prove  it; 
the  fpirit  of  a  legiflator  ought  to  be  that  of 
moderation  ;  political  like  moral  evil,  lying  al- 
ways between  two  extremes.  Let  us  produce  an 
example. 

The  fet  forms  of  juftice  are  neceflary  to  li- 
berty ;  but  the  number  of  them  might  be  fo  great 
as  to  be  contrary  to  the  end  of  the  very  laws  that 
eftabiifhed  them;  proceflles  would  have  no  end; 
property  would  be  uncertain  ;  the  goods  of  one  of 
the  parties  would  be  adjudged  to  the  other  with- 
out examining,  or  they  would  both  be  ruined  by 
examining  too  much. 

The  citizens  would  lofe  their  liberty  and  fe- 
curity ;  the  accufers  would  no  longer  have  any 
means  to  convift,  nor  the  accufed  to- juftify  chcm- 
felves. 

CHAP.    II. 

T!he  fame  SubjeSi  continued^ 

OBook  /^ECILIUS,  in  Aulus  Gellius  (*),  fpeaking 
362.  chap.  V>  of  the  law  of  the  twelve  tables,  which  per- 
*•  mitted 


n 
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mitted  the  creditor  to  cut  the  infolv^nt  debtor  into  Boor 
pieces,  juftifits  it  even  by  its  cruelty,  which  *  hin-  q??^^* 
dercd  people  from  borrowing  beyond  their  ability        \    . 
of  paying.     Shall  then  the  cruelleft  laws  be  the 
beft  ?    Shall  goodhefs.  cohfid:  in  excefSf   and  all 
the  relations  of  things  be  deftroyed  ? 

C  h  A  P.     III. 

Tl)at  the  LaiJds  wbicb  feem  to  deviate  from  the 
Views  of  the  Legijlator^  are  frequently  agree^ 
abk  to  them. 

4  c 

TH  E  law  of  Solon  which  declared  thofe  per- 
fons  infamous  who  efpdufed  no  fide  in  an  in-^ 
furre£tioh,  feemed  very  extraordinary ;  but  we 
ought  to  confider  the  circumftances  in  which  Greece 
was  at  that  time.  It  was  divided  into  very  fmall 
ftates :  and  there  was  reafon  to  apprehend,  left  in  a 
republic,  torn  by  inteftine  divifions,  the  fobereft  part 
fhouid  keep  retired,  in  confcquence  of  which, 
things  might  be  carried  to  extremity. 
'  In  the  fedidons  raifed  in  thofe  petty  ftates,  the 
bulk  of  the  citizens  either  made  or  engaged  in  the 
quarrel.  In  our  large  monarchies,  parties  are 
formed  by  a  few,  and  the  people  chufe  to  live 
quiet.  In  the  latter  caie  it  is  natural  to  call  back 
the  feditious  to  the  bulk  of  the  citizens,  and  not 
thefc  to  the  feditious  :   in  the  other  it  is  neceffary  , 

to  oblige  the  fmall  number  of  prudent  people  to 

*  Cecilias  fays,  that  he  never  faw  nor  read  of  an  inflance,  m 
which  this  punijhment  had  been  inflidted  ;  but  it  is  likely,  that 
no  fuch  -pttniihment  was  ever  efhibliihed  ;  the  opinion  of  (bme 
civilians,  that^  the  law  of  the  twelve  tables  meant  only  the  diyi- 
fion  of  the  money  arifing  from  the  fale  of  the  debtor,  fecms  very 
probable. 

enter 


B  6  o  k,  oiter  among  the.  fedttiaw  :  it  thus  the  Jehnetf^ 
XXIX.  tadon  of  cuie  liquor  may  be  ftopped  bj  a  ^og^ 
2y^/-  iliop  of  another- 

CHAR    IV. 
Of  the  Laws  contrary  fB  the  Vie^S    ef  tU 

Legijlator. 

THERE  are  laws  io^  litde  underftood  b;  ^ 
legidator^  as  to  be  contrary  to  the  very  end 
he  propofed/  Thofe  who  made  thh  regulation 
among  the  French,  that  when  one  of  the  two  com- 
.  petitors  died,  the  benefice  dM>uld  devolve  to  the 
furvivor,  had  in  view,  without  doubt,  the  extki^'on 
of  quarrels :  but  the  very  r^erib  falls  out,  we  lee 
the  clergy  at  variance  every  day,  and  like  Engiifh 
mafti£  worrying  one  another  to  death. 

CHAP.    V. 

TZf  fame  SubjeSl  continued. 

*nr*HE  law  I  am  going  to  ^ealc  of,  Sr  fo  be 
.  -•*  found  in  this  oath  prefervied  by  JBfehincs  *-, 
i  fv^ear  that  I  will  never  defirey  a  town  of  tbe  An- 
^hiStyones^  and  that  1  will  not  dhert  the  courfi  ef 
its  running  waters  5  if  any  natieit  Jkall  prefume  to 
do  fiich  a  thingy  I  wilt  declare  war  a^ainfi  tbm^ 
and  will  defiroy  their  towns.  The  laft  article  of 
^is  law,  which  feemff  to  €onBpn%  the  fird,.  is  retdfy 
contrary  to  it.  Amphidyon  is  willing  that  the 
Greek  towns  fbould  never  be  deftroyed,  and  yet 
his  law  paves  tbe  way  for  their  ^deftnidton.  In 
order  to  eftablifh  a  proper  law  of  nations  among 

*  De  fttl/d  Legathne^ 
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the  Gwtkft,  d)ey  iMiglff  to  have  been  accuftomed  Book 
ftuiy  »  think  it  a  barb^us  tWiig'  ta  doftroy  a  J^*^^* 
Gtteek  town  ;  confequenUy*  they  ogght  not  even  *^*^' 
t6  rum  the  deftroy^rs.  Ad5pbidyon'$  law  WM 
yo&-9  but  it  was  not  f>fiideiic ;  thia  appeara  even 
from  the '  abufe  cnade  of  it.  Dkl  not  Philip  a£- 
iume  the  power  (^^  (JempU(hi5g  lowna,  under  the 
pretence  of  their  having  infringed  the  laws  of 
the  Gmeks?  Anaph&dtyon  might  have  inSid;^ 
ocber  punilhrnems ;  he  might  have  ordained,  for 
example,  that  a  certain  number  of  the  magiftratea 
of  the  deftroying  town,  or  of  the  chiefs  of  the 
infringing  army,  ^ould  be  puniihed  with  death  ; 
that  the  deftroying  nation  fhould  ceafe  for  a  while 
to  enjoy  the  privileges  of  the  Greeks  ;  that  chey 
fhould  pay  a  fine  till  the  town  was  rebuilt.  The 
law  ou|^t»  above  all  thing;,  to  aim  lat  jtbe  tesa^ 
ration  cf  dannages* 

C  H  A  P.     Vt 
7)^/  Laws  mshicb  appear  the  fome;  bank  not  ol- 
ives the  fame  Effect. 

ej£  S  A  R  made  a  law  to  (**)  pcohibijt  people  (b)  dio, 
ffom  keeping  above  fixty  feflerces  in  their  Hb.  41. 
houfes*    This  Jaw  was  confidered  at  Rome  a$  ex*- 
tremely  proper  for  reconciling  the  debtors  to  their* 
creditOTB  *,  becaufe  by  obli^ng  die  rich  to  lend  tp 
the  poor,    they  enabled  the  latter  to  pay  their 
debts;    A  law  of 'the  fame  nature  made  in  France 
at  the  time  of  the  fyftem,  proved  extremely  fa- 
tal 4  'beoaufe  Si  was  enadbed  under  a  moft  fright- 
fill  <  Situation.      After    depriving    people  of  aU     , 
^oflihle  means  of  claying  out  their  qnioney,  t^iey 
Vox,  ill.  '  B  b  flrippcd 
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iTo  o  K  ftripped  tlieni  even  of  thelaft  refoUrce  of  keeping^ 
XXIX.  it  at  home ;  which  was  the  fame  as  taking  ic  Arom' 
Cfl»p-7*  jj^^jjj  \yy  Qp^j,  violence^  Csfar's  law  was  in- 
fended  to  make  the  money  circulate ;  the  Frepch 
minifters  defign  was  to  draw  all  the  money  into 
one  hand.  The  former  gave  either  lands  or  mort- 
gages on  private  people  for  the  money;  the  lat- 
ter propofed  in  lieu  of  money,  nothing  but  efitds 
which  were  of  no  value,  and  could  have  none  by 
their  very  nature,  becaufe  the  law  compelled  peo- 
ple to  accept  of  them. 

CHAP.     VII. 

The  fdtnte  SubjeB  fontinued.     Necejity  of  cm^ 
pofing  Laws  in  a  proper  Manner. 

.     ^TpHE  law  of  oftrvifm  was  eftablilhed  at  A- 

(«)Ariftot.    ^     thens,   at  Argos  (^),  and  at  Syracufe.    At 

Repub.     Syracufe   it  was  produdlive  of  a  thoufand  iraf- 

diap!  3.    chiefs,  becaufe  it  was  imprudently  enaded.    The 

principal. citizens  baniihed  one  another  by  holding 

(•»)  Plu-    ^^  '^^^  ^^  a  fig- tree  (**)  in  their  bands;  fo  that 

tarch,  life  thofe  who  had  any  kind  of  merit  withdrew  from 

of  Dioay.  pyhlic  affairs.     At  Athens,  where  the  legiflato? 

T^^^        was  fenfible  of  the  proper  extent  and   limits  of 

'his  law,   oftracifm  proved  an  admirable  regula* 

tion  :  they  never  condemned  more  than  one  per- 

fon  at  a  rime  •,   and  fuch  a  number  of  fiiffrag^s 

were  requifite  for  paiTing  this  fentence,  that  it  wai 

extremely  difHcult  for  them  to  banifh  a  perfoa 

whofe  abfence  was  not  neccflary  to  the  ilate. 

The  power  of  banilhing  was  exercifed  only  eve* 

.      ry  Bfth  year :    and  indeed,    as  the  oftracifm  was 

defigned  againft   none  but  great  perfonages  who 

threatened 
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threatened,  the  ftate  with  danger,  it  ought  not  to  B  o  o  tc 
have  been  th«  tranfadlion  of  every  day.  JP^^^' 

.  ^  -Chap*  8« 

.  ando, 

CHAR    VIIL 

ftbat  Laws  wlncb  appear  the  fdme^  were  not 

always  made  through  the  fame  Motive. 

TN  France  they  have  received  moft  of  the  Roman 
^  laws  on  fubilitutions,  but  through  quite  a 
difierent  motive  from  the  Romans.  Among  the 
latter  the  inheritance  was  accoilipanied  with  cer- 
tain  *  facrifices,  which  were  to  be  performed  by 
the  inheritor,  and  were  regulated  by  the  pontifical  - 
law ;  hence  it  was,  that  they  reckoned  it  a  dif- 
honour  to  die  without  heirs,  that  they  made  flaves  ^ 
their  heirs,  and  that  they  deviled  fubftitutions.  Of 
this  we  have  a  very  ftrong  proof  in  the  vulgar 
fubftitution,  which  was  the  firft  invented,  and 
took  place  only  when  the  heir  appointed  did  not 
accept  of  the  inheritance.  Its  view  was  not  to 
perpetuate  the  eftate  in  a  family  of  the  fame  name, 
but  to  find  fome  body  that  would  accept  of  it. 

C  H  A  P.     IX. 

^bat  the  Greek  and  Roman  Laws  punijhed  But'- 

cide^  but  not  through  the  fame  Motive. 

A  Man,   fays  Plato  ('),    who   has  killed  one  (•)  Book 
nearly  related  to  him,  that  is  himfclf,  not  by  9'0^^»wf, 
an  order  of  the  magiflrate,  not  to  avoid  igno- 
miny,   but  through  pufillanimity,   fliajl   be  pu* 

•    •  •  . 

*  When  the  inheriti^nce  was  too  much  incomberedy  they 
eluded  the  pontifical  \tw  bv  certain  fdei,  from  whence  cone 
the  words  Jim  fiurh  bandiiasn 

B  b  2  nilhed 
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9  o  o  K  niflied.     The  Roman   law  pumflied  thia  mOioA 
XXIX.    when  it  was  not  cotnnnitted  tbimigt^  pufiUapiffli* 
Gh»P-9'   (y^    through    wearinefs    of   life,    through   inipa* 
tience    in    pain,     iTUt  from    a  criminal    defpair. 
The  Roman  law  acquitted  where  the  Greek  con- 
demned, and  condemned  where  the  other  acquitted. 
Plato's  Jaw  was  formed  ut)bn  the  Lacedaemo- 
nian inilitutions,   where   the  ofders  of   thit  ttia*- 
giilrate  were  abfolute,  where  jhame  was  the  ^ae- 
eft   of    mijerie$5    and   pufill^nimity   the  greaCeft 
of  crimes^     The  Romans  had  no  kKi|g$r  diofe  le- 
fined  ideas ;    theirs  was  pnly  a  fifcal  law« 

Purine  the  time  of  ^the  republic,  there  im  fib 
law  at  ;Kome  againft  fuicidte  :    this  a&ioil  is  al-* 
^ays  con(idered  by  their  hiftorians  ki  a  favoundbk 
Ught,   and  we  never  nfieet  with  any  punilhnierit 
inBiifted  upon  thofe  who  committed  ic* 
,    Under  the  firft  emperors,  the  grea^  fajsaiUcs  of 
Rome  were  continually  deftroyed  by  criminal  pro* 
iccutions.     The  cuftom  was  thtn  introlduoed  of 
preventing  judgment  by  a  voluntary  death.    In 
this  they  found  a  great  advantage :  they  had  *  aa 
honourable  interment,    and  their  wills  were  exe- 
cuted, becaufe  there  was  no  fow  >  againft  fuicides. 
But  when  the  emperors  became  as  avaricious  as 
cruel,  they  deprived  thofe  who  deftroyed  themfelvcs 
of  the  means  of  prcfcrving  their  eftates,  by  ren- 
dering it  criminal  for  a  perfon  to  make  awiky  with 
binvfelf  through  a  criminal  remorfe.  ^ 

.  What  I  have  been  faying  of  the.  .motive  of  the 
emperors,  is  fo  true, .  that  they  (confeated  f  that 

*  Eorum  qui  de  fe  fl-atuebant  humahantur  corporHf    mafubant 
ufttLmiuta\  pretiiim  fiftiHaiidu   Tacit, 
.f  ^eforiipt  of  the  emperoFPtus  in  the  3d  law,  $  i.  and  2.  /. 
..    di  bonis  torum  qui  antt  fent,  morUmftU  conjcifvtrmt*  , 

the 
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^e.cftam  of  fuickles  fliould  hoc  be  ccftfifcate^i  Booie 
when  tko  cri«n€  for  which  chey  killed  themfelvcS  ^^^^^  ^ 
was  not  puni&ed  with  confilcation.  and  1 1. 

t 

CH  A  P.     X,  ^       - 

flat  Laws  nvbich  feem  contrary^  proceed  fome^ 
times  from  the  fame  spirit. 

IN  our  times  we  give  fummons  to  peopfe  in  their 
own  houfes ;  but  this  wai$  not  permitted  (^)  a-  (0  Leg. 
moBg  d\e  Romans.  ?  ^:  ^*  "^^ 

A  fomnions  was  a  (0  violent  ad^ion,  and  a  kind  ^^ff^^. 
of  a  warrant  for  feizing  the  *  body  ;    hence   it  (8)  Sec  the 
was  no  more  allowed  to  Aimmon  a  perfon  in  his  ^^^  ^\^^^ 
own  hoyft,  than  it  is  now  alk>wed  to  arreft  a  per^ 
fon  in  his  own  hoirfe  for  debt. 

Both  the  Ronian  (^)  ^nd  our  laws  admit  of  this  (h\seethe 
prinpple  ahke,  that  every  man  ought  to  have  his  law  iS.ff. 
own  houfe  for  an  afylum,  where  he  fliould  fufFer  ^^  *^J^^ 
no  violence.  '  .  ^     • 

C  H  A  p.    XI. 

Honb  we  are  to  judge  of  the  difference  of  Laws. 

T  N  France,  the  punifliment  againit  falfe  witr 
-■•  nefles  is  capital ;  in  England  it  is  not.  Now, 
to  be  s^Ie  to  judge  which  of  thefe  two  laws  is 
the  beft,  we  mud  add,  that  in  France  the  rack  is 
ufed  agaipft  criminals,  but  not  in  England ;  thac 
in  France  the  accufed  is  not  allowed  to  produce  ^ 

*his  witneffes  ;  and  that  they  very  feldom  admit  of 
circumftantial  evidence  in  favour  of  the  prifpner  \  in 

*  Rafii  in  jus ^  Horace, 'fatir  9»  bence  tbeycoold  not  fam- 
moa  thoTe  to  whom  a  particular  refped  was  due, 

B  b  3  England 
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Book  EngUnd  they  allow  of  witnelfes  on  both  fides.  The& 
AAiA.  ^1^^^  French  laws  form  a  clofe  and  well  conneded 
fyftem  ;  and  (b.  do  the  three  EnglUh  laws.  The 
law  of  England,  which  does  not  allow  of  the 
racking  of  criminals,  has  but  very  little  hopes  to 
draw  from  the  accufed  a .  confeflion  of  hb  crime ; 
for  this  rea(bn  it  invites  witnelles  from  all  parts, 
and  does  hot  venture  to  difcourage  them  by  the 
fear  of. a  capital  puni(hment;  The  French  law, 
which  has  one  refource  more,  is  not  afraid  of  in- 
timidating the  witnefles ;  on  the  contrary,  reafon 
requires  they  (hould  be  intimidated  ;  it  liftens  only 
to  the  witnefles  on  one  fide  *,  which  are  tho& 
produced  by  the  attorney  general,  and  the  fate  of 
the  accufed  depends  entirely  on  their  teftimooy* 
But  in  England  they  admit  of  witiieiies  on  both 
fides,  and  the  affair  is  difcufled  in  fome  mea- 
fure  between  them ;  coniequendy  falfe  witneis  ii 
there  lefs  dangerous,  the  accufed  having  a  re* 
medy  againft  the  falfe  witnefs  which  |ie  has  not 
in  France.— Wherefore  to  determine  which  of 
thofe  laws  arc  rooft  agfteable  to  reafon,  we  muft 
not  confider  them  fingly,  but  cQaipi^Fe  the  whole 
together. 

CHAP.    XIL 
Hat  Law  ivbicb  appear  the  fame ^  are  fometinus 

really  different. 

/TPHE  Greek  and  Roman  laws  inflifted  the 
OLeg.K   A     faine  n\  puniftimcnt  on  the  receiver  as  on 

t^mbm.  *  By  the  ancient  French  Uw,  witneifes  were  heard  <m  botk 
fides;  hence  we  find  in  the  inilitutions  of  St.  Lewis  book  i. 
«hap.  7.,  that  there  was  only  a  pecnniary  punifhincat  agaipft 
iali'e  w'.toeflci,  1         .         . 

the 
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tjitf  thief;  the  French  law  docs  the  fame.  "  The  Book 
former  aftcd  rationally,  but  the  latter  does  not.^  cS^^^ 
Among  the  Greeks  and  Romans,  the  thief  ^as 
condemned    to   a  pecuniary   punifhment,    which  ^ 
ought  alfo  to  be  inflided  on  the^  receiver:    for 
every  man  that  contributes  in  what  fhape  ibever 
to  a  damage,  is  obliged  to  repair  it.    But  as  th& 
puniihcoent  of  theft  is  capital  with  us,  the  re- 
ceiver cannot  be  puhifhed  like  the  thief,  without^ 
tarrying  things  to  excefs.     A  receiver  may  a£t  in- 
nocently, on  a  thoufand  occafions ;  the  thief  is  air- 
ways culpable :   one  hinders  the  convi&ion  of  a* 
a  crime,  the  other  commits  it ;  in  one  the  whole 
i«  palfive,  the  other  is  aftive ;   the  thief  muft  fur*^ 
mount  more  obftacles,  and  his  foul  muft  be  ntiorei 
ha)-dened  againft  the  laws. 

The  civiliaos  have  gone  farther  i  they  look 
upon  the  receiver  as  more  odious  than  (^)  the  P")  Ibid, 
thief;  for  were  it  not  for  the  rcceivier,  thetheft^ 
fay  they,  could  not  be  long  concealed.  But  this 
again  might  be  right  when  there  was  only,  a  pe-^ 
cuniary  panifhment;  the  affair  in  queftion  wai* 
a  damage  done,  and  the  receiver  was  generally , 
better  ab}^  to  repair  it :  but  when  the  punifhmenc 
became  capital^  they  ought  to  have  been  dtreded 
by  other  principles. 

CHAP.  xni. 

Tl^at  we  muft  not  [eparate  the  Laws  from  the 
Endfofwhicb  thy  w&e  made :  of  the  Romari 
Laws  on  T^eft. 

W'HEN  a  thief  was  caught  in  the  fad,  this 
was  called  by  the  Romans  an  open  ^^  v^ 

B  b  4  when 
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Book  when  he  imsi  noC  dcicAed  till  fonKtimes  afterw 

^P^'  *  ^'  ^**  *  private  theft. 
»p*i3-      ^j^^  j^^^  ^f  ^^  twelve  tables  ordaintd)  diat  an 

open  thief  fhoukl  be  wh^pt  with  rods,  aiod  coo- 
dieitined  tafia  very,  if  he  had  atuincd  i^  age  of 
puberty ;  or  .only  whipt,  if  he  was  not  of  ripe 
age;  but  as  for  tbe  private  thief,^  he  #aa  only 
condemned  to  a  fine  of  double  the  value  itf  what 
hehadftolcn^ 

When  the  Porcion  law  abolifhedthe  cufttMtti  of 
whining  the  citizoos  with  rods,  and  of  reduoiag 
them  to  flsi^ery,  the  open  thief  was  condismaed 
to  ^  a  payment  of  &ur*fi>hl<^  and  they  ftrll  con- 
tinued to  condema  the  private  chief  to  a  payment 
of  double* 

It  feems  very  odd,  that  chtfe  Uws  fbfiviA  make 
fitch  a  diSbreyioe  in  the  jquality  of  tho£b  two  crimes, 
and  i|i  the.puniflimeots^ikey  inflicted.  And^itideed, 
whedier  the  thief  was  deiedted  eiidier  befoi%  or  af- 
ter he  had  canned  the  i9ro4en.  goods  fo  the  place  in- 
tended, this  wafs  a  ciraumftaivce  which  did  not  si* 
teor  the  naturp  of  the  cfime.  I  do  not  at  all  quef' 
tion  but  the  whole  theory  of  the  Roman  laws  in 
in  relation  to,  theft  was  iw^rrowed  fVonv  the  Lm^ 
dftmonian  iDftitutions.  |j)^u(gu6  ^th  a  vieW  at 
rendering  the  citizens  dexterous  and  conningi  or^ 
dained  that  children  (hould  be  praftifed  in  thieving, 
^nd  tha(  thofe  who  were  caught  in  the  h£t  Ihould 
be  fe verely  whipt :  this  occafioned  amoogtheGnQel^i 
9nd  afterwards  among  .the  Romtms,  a  great  dif- 
ference between  an  open  and  a  private  theft  +. 

*  See  whatFavorinus  fays  in  Aulas  Gellias,  book  20.  chap.  r. 

■f  Cofl^pare  what  Plotai«h  fays  in  the  life  of  Lycnrgas  mi 

tht  lav^s  of  the  Digeft,  title  de.fyrtU  y  and  the  inftitutes,  book  4. 
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Among  the  Romans  a  (lave  who  had  been  guilty  Book 
of  ftealing  was  thrown  from  the  Tarpeian  rock,  o^^^*  ^ 
Here  the  l^ecdaM^niW  MlWt^ions  were  oujt  of      ^'  ^* 
the  queftiaa  v  the  law3  of  LyfwrgAK  ia  Fe]iat:V^n  to 
theft  were  not  made  for  (laves ;   to  deviate  from 
them  in  thU  lefpeA  was  -m  rcalitjr  coafoiming  to 
tbeoi/ 

At  Aomtev  wii^n'  a  perfbn  o£  unripe  age  hap« 
pened  x»*hc  csuagbt  in  thefaft,  the  prsetor  ordei>e<t 
tim  to  be  whipt  with  rods  according  co  his  pka- 
funr,  as  was  pradtifed  at  Sparta.  All  this  had  a  nnore 
diftaiic  origin.    Th^  Lacedaemoaiatis^  had  derived 
the(e  ufftgeg  iwm  the  Cretans  ;  and  Fkto  (%  who  (0  Of 
wants  to  prove  that  the  Cretan  inftitutions  were  de^  law8,boofe 
(igned ibr  war^  <^stes  the  following,  namely,  the'* 
habit  or  power  of  bearing  pain  in  private  comhat9*» 
and  in  pUni(hmei>t«  lASi&ed  for  open  thefts. 

As  the  civil  vl^aws  depend*  on  the  political  inftitu- 
tions^  becaii(t  they  are  made  for  the  fame  (bciety  ; 
wh^newr  thei^  is  a  defign  of  adopting  the  civfl 
law  of  another  nation,  it  would  be  proper  to  ex*^ 
amine  before  hand  t^hethe#  they  have  both  the  fame 
ifi(lkt}tioil6,  and  the  fame  political  law. 

Thus  when?  the  Cretan  laws  on  theft  were  adopted 
by  the  Lacedasmoni^ns,  as  their  conftitution  and 
gowrftment  were  adopted  at  the  fame  time,  thcfe 
laws  were  eqiaalJy  reafonable  in  both  nations.  But 
when  they  were  carried  from  Lacedsemonia  to 
Rome,  as  they  did  not  find  there  the  fame  confti- 
tution,  they  were  always  thought  ftrange,  and  had  ^ 
«>o  manner  of  connexion  with  the  other  civil  law^ 
pf  the  Romans, 


CHAP. 
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C  H  A  P.    XIV. 

T'bat  we  mufi  not  fiparate  the  Laws  from  tbe 

Circumjlances  in  nxbich  they  were  made. 

Book  T  T  was  decreed  by  a  law  at  Athens,  that  when 

Cha  il  *^  ^^^  ^^  befieged,  all  the  ufclefs  people 
'  ihoiild  be  put  to  death  *•  Thi»  was  an  abominable 
political  law,  in  confequence  of  an  abominable 
law  of  nations.  Among  the  Greeks  the  inhabi- 
tants of  a  town  taken,  loft  their  civil  liberty,  and 
were  fold  as  flaves.  The  taking  of  a  town  implied 
its  intire  deftruftion  ;  which  is. the  fource  not  only 
of  thofe  obftinate  defences,  and  of  thofe  unnatural 
anions,  but  likewife  of  thofe  flioc^ing  laws  wbicR 
jthey  fometimes  ena6ted. 

The  Roman  lawsf  ordained  that  phyficians 
ihould  be  puniflied  for  negleft  or  unlkilfuinels.  In 
thofe  cales,  if  the  phyfician  was  a  perfon  of  any 
fortune  or  rank,  he.  was  only  condemned  to  de^* 
tutien  \  but  if  he  Was  of  a  low  condition,  he  was 
:put  to  deaths  By  our  inftitutions  it  is  othecwife. 
The  Roms^n  laws  were  not  made  under  the  iame 
xpircumftances  as  ours :  at  Rome  every  ignorant 
pretender  intermeddled  with  phy fie;  but  amongft 
us,  phyficians  are  obliged  to  go  through  a  r^- 
lar  courle  of  ftudy,  and  to  take  their  diegrees; 
for  which  reafon  they  are  fuppofed  to  und^ftand 
their  profeflion. 

*  Inotilii  aetas  occidatur.     Syrian  In  Hermeg. 
.     f  The  Cornrlian  law  ik  ^iauriis,  Inflimu  lib.  ^.  dc  J*  it 
lege  A^ttilia,  ^  7. 
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CHAP.    XV. 

^7u^  fometime  it  is  proper  the  Lamfjbould  ammi 

itfelf. 

i 

^  \^  H  E  law  of  tkc  twelve  tables  •  allowed  pco-  b  o  o  c 
-■*    to  kill  a  night- thief  as  wfell  as  a  day-ihief,  if  XXBL 
upon  being  purfued  he  attempted  to  make  a  de*^^^5'*' 
fence  :   but  it  required  that  the  perfon  who  kilied 
the  thief  t,  (hould  cry  out  and  call  his  fellow- citi^ 
zens  }  this  is  indeed  what  thoie  laws,  which  permit 
people  to  do  juftice  to  themielves,  ought  always  to 
require.     It  is  the  cry  of  innocence,  which  in  the 
very  moment,  of  the  adbion,  calls  in  witnefies  and 
appeals  to  judges.    The  people  ought  to  take  cog« 
nizance  of  the  adion,    and  at  the  very  inftant 
of  its  being  done;   an  inftant  wh^i  every  thing 
ipeaks,  even  the  air,  the  countenance,  the  pal^ 
lions,  the  (ilence  of  the  agent ;   and  when  every 
word  either  condemns  or  abfblves.     A  iaw  which 
may  become  fo  contrary  to  the  fecurity  and  liberty 
of  the  citizens,  ought  to  be  executed  in  their  prcr 
fence. 

CHAP.    XVI. 

^ings  to  beobferoed  in  the  compofing  of  Laws. 

THEY  who  have  a  genius  fufficient  to  en- 
able them  to  give  laws  to  their  own,  or  to 
another  nation,  ought  to  be  particularly  attentive 
to  the  manner  of  forniing  them. 

*  See  the  4th.  law^  £  ad  leg.  Aqail. 
f  Ibidem,  fee  the  deaee  of  Taffillon  added  to  the  law  of  the 
S%variaa»9  dt  Pofularib^  legib.  art*  4.  .^ 

Tho 
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Book      Thc  ftile  ought  to  bc  concife.     The  laws  of  the 

Chap.  ,6.  twelve  tables  arc  a  mockJ  of  concUknefs  5   the  very 

children  *  ufed  (o  Icvn  them  bj^^tgrt     J.u^nMn'; 

NovelU  were  fo  very  diffufed,  that  they  were  o- 

bliged  to  abridge  them  f . 

The  ftik  Xhouid  alio  be  phin  and  fimple ;  a 
dKreft  exprefliOA  being  better  underftood  than  aii 
taArtOt  One.  There  is  no  rn^fty  at  all  in  the 
]aw8  of  the  lower  empire ;  prii)ces  are  made  to 
fpeak  like  rheooricians.  When  the  ftile  of  laws 
is  cumid,  they  are  looked  upon  o»hf  as  a  work  of 
parade  and  oiiftentation. 

It  is  an  eflcndal  article  that  the  words  of  At 
law^  ftoold  excite  in  every  body  the  fame  id^as. 
£?u£*'  Cardinal  Rfchclieu  (»)  agreed,  that  a  minifter  might 
ncnc  be  acc,ufi:d  before  ifhe  king  (  but  he  would  have 
Itbe  acQufer  paniftied,  if  the  faft»  he  proved  were 
not  matters  of  moment.  This  was  enough  <co  hin^ 
der  people  from  telling  any  truth  whatfeever  a^nft 
t^  minifter ;  becauie  a  matter  of  moment  is  en- 
tk^y  relative,  and  what  may  be  of  moment  H) 
one  is  not  fo  tO'  another. 

The  law  of  Honorius  punilhed  with  death 
any  perfon  that  purchafed  a  freed- man  as  a  (lave, 
or  that  :|;  gave  him  moleftation.  He  (hould  noc 
hftve  made  u^  of  fo  v^ue  an  exprei&on  \  (he  mo- 
leftation given  to  a  man,  depends  entirely  on  the 
degree  of  his.&nfibility. 

When  the  law  would  fix  a  fee  rate  upon 
4Aiings,  it  (hould  at^pd  as  much  as  pdj&ble  die  eft^ 

^  Ut  carmen  nece/Tanuin,  Cicerti  de  legib.  2. 

+  It  b  thc  work  of  Irnerius* 

X  Ant  qualihet  numumijjione  donatum  hpisetare  'Vdlturii.  Ajv 
pendix  to  tiie  TKeodoiian  code  io  the  fifft  vdttme  of  father  Sir- 
inond^l  works,  p,  737* 

mating 
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ndting  It  ki  money.  The  value  cf  mohey  chdiiges  B  o  o  c 
from  a  thoufarid  caufes,  and  the  fame  denomina-  J^^^^^ 
tion  condnues  withwt. the  fame  thing.  Ev^ty^^^''^' 
i(Me  knows  the  ilory  of  that  impudent  (")  feUo^n  Aulas 
at  Roime,  who  ufcd  to  give  thofe  he  met  a  box  ^^^\^^^* 
on  the  ear,  and  afterwards  tendered  them  the  fiv^ctp  t!' 
and  twenty  pence  of  the  law  of  the  twelve  tables. 

When  the  law  has  once  fixed  the  idea  of  things^ 
it  ikpuld  never  return  to  vague  e^tpreflions.  The 
ordinance  of  Lewis  XIV.  *  concerning  criminal 
macters  after  an  exad  enumeration  of  the  caufe  iti 
which  fcfae  king  is  immediately  concerned,  add$  thef^ 
words,  and  thofi  w^cb  in  all  times  have  b&en  fuhje^  fa 
tht  iePermnatUn  of  the  king's  judges ;  this  renders  the 
thing  again  arbitrary,  ^Itt  it  had  been  fixed. 

Charles  VII.  f  fays,  he  has  been  informed  that 
the  parties  appeal  three,  four,  and  fix  months  af^ 
tcr  judgment,  contrary  to  the  duftom  of  the  king- 
dom ia  the  country  governed  by  cuflxTm  :  he 
therefore  ordains,  that  they  fhall  appeal  forth- 
with, unlcfs  there  happens  to  be  fome  fraud  or 
deceit  in  the  attorney  J,  or  unlefs  there  be  a  great 
or  evident  •caufe  to  fue  the  appeal  The  end  of  this 
]ai^  deftn^  the  beginning,  and  it  deftroys  it  (b 
cffeftoally,  that  they  ufed  afterwards  to  appeal 
during  the  fpafce  lof  thirty  years  ||. 

The  iaw  of  the  Lombards  (^)  does  not  allow  (•)  Book 
:a  woman  that  ihas  taken  a  religious  habit,  though  >•  tit.  5> 

*  We  find  in  the  Verbal  procefs  of  this  ordinance  the  mo- 
tives that  detefmirred  him. 

f  hi  ibis  opdinsi^ce  of  Montel-Ies  tomis  in  the  year  1453. 

%  They  mi^t  punfli  the  attorney,  wifhoot  there  being  any     . 
neceflity  of  diSurbing  the  public  orcier. 

II  The  ordinance  of  the  year.  1667,  has  made  fome  regula- 
tions nj^on  this  bead.  * 

flic 


36$  TH  E    S  PIRl  r 

Book  flie  has  made  no  vow,  to  marry ;  becaufe,  fays  this 

j^^  law,  if  a  Jpeufe  who  has  been  contraHei  to  a  wnuaH 

only  hy  a  ringi  cannot  witbaut  guilt  be  married  to 

mother  ;   for  a  much  ftronger  reafon  the  fpoufe  of 

God  or  of  the  hleffed  virgin Now  I  fay, 

that  in  laws  the  arguments  Ihould  be  drawn  from 
one  reality  to  another,  and  not  from  reality  to  fi« 
gurf)  or  from  figure  to  reality. 
W  ^|.^      A  law  enaded  by  Conftantine  (^)y  ordains,  that 
a^iis*ft  ^  fingle  teftimony  of  a  bifhop  ihould  be  fufficient, 
appendix  without  liftening  to  any  other  witnelles.     This 
^^l^Q.  prince  took  a  very  fliort  metthod ;    he  judged  rf 
iaacode,  aSairs  by  peribns,  and  of  perfohs  by  dignities. 
•"«•  '•         The  laws  ought  not  to  be  fubtle ;  they  are  dc- 
figned  for  people  of  common  underftanding,  not  as 
an  art  of  logic,  but  as  the  plain  reafon  of  a  father 
of  a  family* 

When  there  is  no  neceility  for  exceptions  and 
limitations  in  a  law,  it  is  much  better  to  omit 
them  :  details  of  that  kind  throw  people  into 
new  details. 

No  alteration  (hould  be  made  in  a  law  without 
/ufiicient  reafon.  Juftinian  ordained,  that  a  huf* 
band  might  be  repudiated,  and  yet  the  wife  not  lofe 

S)Leg.i.  her  portion,  if  for  the  fpace  of  (*»)  two  years  he 
od.  ^.  had  been  incapable  of  confummating  the  mar- 
*r'^*  riage.  He  altered  his*  law  afterwards,  and  allowed 
C)  Seethe  the  (')  poor  wretch  three,  years.  But  in  a  cafe  of 
Authentic  ^j^^^  nature,  two  years  are  as  good  as  three,  and 
in  the  three  are  not  worth  more  than  two. 
code  dt  When  a  legiflator  condefcends  to  give  the  ftt- 
Repudm.    ^^^  ^£  j^jg  1^^^  -^  ought  to  be  worthy  of  its  ma- 

(f)Lcg.i.  jefty.  A  Roman  (*)  law  decrees,  that  a  blind  man 
ff-  ^f  is  incapable  to  plead,  becaufe  he  cannot  fee  tte 
'^  ornaments 
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firnffinents  of  the  magiftracy.  So  bad  a  rea(bn  Book 
muft  have  been  given  on  purpofe,  when  fuch  a  q^^'^V 
number  of  good  reafons  were  at  hand. 

Paul  the  civilian  (^)  fays,   that  a  child  grows  («^)  fn  Ws 
perfeft  in  the  feventh  month,  and  that  the  pro-"''^'^^^»"^s, 
portion  of  Pythagoras*s  numbers  fccms  to  prove  it-ti^^^^^^* 
It  is  very  extraordinary  that  they  fhould  judge  of  ^ 

thofe  things  by  the  proportion  of  Pythagoras's 
numbers*     ^^ 

Some  French  lawyers  have  aflcrted,  that  when 
die  king  made  an  acquilition  of  a  new  country, 
the  churches  became  fubjeA  to  the  Regale^  becaufe 
the  king's  crown  is  round.  I  fhall  not  examine 
here  into  the  king's  rights,  or  whether  in  this  cafe 
the  reafon  of  the  civil  i  ecclefiaftic  law  ought  to 
fubmit  to  that  of  the  law  of  politics  :   I  (hall  on-  > 

ly  fay,  that  thofe  auguit  rights  ought  to  be  de* 
fended  l^y  grave  maxims.  Was  there  ever  fuch 
a  thing  known,  as  the  real  rights  of  a  dignity, 
founded  on  the  figure  of  that  dignity's  fign  ? 

Davila  (^)  fays,  that  Charles  IX.  was  declared(t)  Delia 
of  ag^  in  the  parliament  of  Roan  at  fourteen  gperrad- 
years  commf^nced,  becaufe  the  laws  require  every p^^^ 
moment  of  the  time  to  be  reckoned,   in  cafes  pa^.  96! 
relating  to  the  refkitution  and  adminiftration  of  an 
orphan's  eftate :  whereas  it  confiders  the  year  com-* 
menced  as  a  year  complete,  when  the  cafe  is  con-^ 
cerning  the  acquifition  of  honours.    I  am  very  far 
from  cenfuring  a  regulation  which  has  been  hi-$ 
therto  attended  with  no  inconvepiency ;  I  (hall  only 
take  notice  that  the  reafon  alledged  (")^  is  not  the  /a]  i^^ 
true  one;  it  is  falfe,  that  the  government  of  aChancel- 
fiacion  is  only  an  honour.  .  i?!^^^  , 

ibid. 

.In 
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B  o  o  ic  lo  point  of  prefumpdon,  thai  ol  tht  h.^  y 
cSp!^i.  ^•^  P«f€»Wc  to  that  cf  the  maau  Tlic  French 
(*)  It  was  law  (*)  confidhrs  tvtry  tL&  of  a  merchant  litiring 
snacte  in  the  tCD  diTj^s  preceding  his  bankruptcy  aa  fraudu- 
S^^N^     lent :   this  is  the  prcfumptioa  cf  the  law.     The 

Yember,  Romao  law  inflifbed  pmiifhmenta  on  tiie  htifl>aod 
1702.       ^i^Q  j^pj  ^ij  i^jfg  jjfjjjy  iii^  jjjg^  jj^jgjj  guiky  of 

adukery,  iinlefs  he  was  indniced  to  it  through  fcsr 
of  the  event  of  a  law-fuit,  or  through  conMspt 
of  his  e4m  ihame  j  dutf  is  the  prefuoiption  lof  the 
man.  The  judg^  mufl:  faavie  piefiimed  the  mo* 
tives  cf  the  huAand's  coiidiift,  .jand .  mvA  have 
deterAiined  a  very  obfcore  Md  ambiguous  point : 
when  the  law  pneHiines,  it  giyes  a  fixed  rule  to 
the  judge. 
(y)  Bool^  Pkto^s  law  (^),  9is  I  bwt  ohfenfied  aireacfy,  f^ 
9.  of  Jaws,  ^i^cd  that  a  puniflunent  Oioidd  be  iaflifted  on 
the  perfea  who  killed  hknCdf  not  whh  a  dcSga 
of  avoiding  >iliame,  btt  throi^h  pufillaoiflOBty^ 
This  law  iss^s  ib  far  defe6biT«,  that  in  the  only 
isJk  in  which  it  was  iaa|>ofl£bile  A>  draw  fecm  the 
crimtaal  an  acknowkdgmeiit  of  the  motive  upon 
which  he  bad  a&^d,  it  i!ex^ifed  the  judge  to  de« 
temiine  iconcernt'ng  xbdk  motives. 

As  ufeie&  laws  Ndebilitaae  ifiach  as  a;pe  ntce&rjf 
fo  ithofe  thait  may  be  oafily  ^kided,  weaken  the  ic* 
0fflation.  Every  Jaw  ongbc  to  have  its  tffoSt^  and 
no  one  (bould  be  Aiffinred  to  dcTdate  bvaxi  it  hy 
a  particular  ie»teptfon^ 

The  f^lcidiM  4aw  ordtkied  among  the  fiomans, 
that  <the  heir  lliotild  always  have  the  ivurch  part 
of  che  ittheritance  :  another  iaw  ^  ^fierod  ^he  te[* 
tator  to  prohibit  the  heir  from  retaining  this  foiartb 

•  It  is  the  Authentic,  /eJ  cum  teftator* 

I  part. 
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part.     This  is  making  a  jeft  of  the  Iaw§.     The  toon 
Falcidian  law  became  ulclcfs :   for  if  the  teftator^^^'^^ 
had  a  mind  to  favour  his  heif,  the  latter  had  no 
need  of  the  Falcidian  law  ;   and  if  he  did  not  in- 
tend to  favour  him,  he  forbad  him  to  make  ufe 
of  it. 

Care  fhould  be  taken  that  the  laws  be  worded  irl  . 
fuch  a  manner,  as  not  to  be  contrary  to  the  very 
nature  6f  things.  Jn  the  profcription  of  the  princfe 
of  Oraiige,  Philip  II.  prorhifes  to  any  man  that 
will  kill  the  prince,  to  give  him,  or  his  heirs,  fivfe 
and  twenty  thoufand  crowns,  together  with  the 
title  of  nobility ;  and  this  upon  the  word  of  a 
king,  and  as  a  fervant  of  God.  To  promife  no^ 
bility-  for  fuch  an  a£lion !  to  ordain  fuch  an  a£lion 
in  the  quality  of  a  fervant  of  God!  This  is 
equally  fobverflve  of  the  ideas  of  honour,  mora- 
lity, and  religion. 

There  very  feldom  happens  to  be  a  neceffity  of 
prohibiting  a  thing  which  is  not  bad,  under  pre- 
tence of  fome  imaginary  perfeftion. 

^  There  ought  to  be  a  certain  fimplicity  and  can- 
dor in  the  laws :  made  to  punifh  the  iniquity  of 
men,  they  thcmfelves  flioold  be  clad  with  the  robes 
of  innocence.  We  find  in  the  law  of  the  (')  Vi-  (•)  Book 
Jfigoths  that  ridiculous  requcft,  by  which  the  Jews  J^*  '*^*  ^' 
were  obliged  to  eat  every  thing  drcffed  with  pork, 
provided  they  did  not  eat  the  pork  itfelf.  This 
•was  a  very  great  cruelty,  they  were  obliged  to 
fubmit  to  a  law,  contrary  to  their  own  ;  and  they 
were  allowed  to  retain  nothing  more  of  their  own, 
than  what  might  fcrve  as  a  mark  to  diftinguifli 
them. 

Vol.  II.  C  c  CHAP. 
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CHAP.  xvn. 

A  bad  Method  of  giving  Laws, 

-         .       .    » 

Book  Hp  H  £   Roman  emperors  mantfefted  their  wiH 

XXIX.    X    iji^e  our  princes,  by  decrees  and  edifts  ;  but 

they  permicced,  which  our  princes  do  not,  both 

the  judges  and  private  people  to  interrogate  them 

by  letters  in  their  feveral  difierences ;  and  their 

anfwers  were  called  refcripts.    The  decretals  ei 

the  popes  are  refcripts,  ftriftly  fpeaking.    It  is 

plain,   that  this  is  a  bad  method  of  legifladon. 

Thofe   who   thus  apply  for   laws  are   improper 

guides  to  the  legiflator ;  the  fads  are  always  wrong 

(>»)  See '    ftatcd.     Julius  Capitolinus  (^)  fays,   that  Trajan 

pholfnus '  ^^^^^  rcfufed  to  give  this  kind  of  refcripts,  left  a 

in  Ma-     fingle  decifion,   and   frequently  a  particular  fa- 

«•'««.       vour,  fhould  be  extended  to  all  cafes.   Macrinus  (*) 

I J  ioia.    fgfQiyed  tQ  abolilh  all  thofe  refcripts  •,  he  could  not 

bear  that  the  anfwers  of  Commodus,  Caracalla, 

and  'all  thofe  other  ignorant  princes,   fhould  be 

confidered  as  laws.     Juftinian  thought  otherwife, 

and  he  filled  his  compilement  with  them. 

I  would  advife  thofe  who  read  the  Roman  laws, 
to  diftinguifh  carefully  between  this  fort  of  hypo- 
thefes,  and  the  Senatus-confuka,  the  Plebifcita, 
the  general  conftitutions  of  the  emperors,  and  all 
the  laws  founded  on  the  nature  of  things,  on  the 
frailty  of  women,  the  weaknefs.  of  minoi^,  and 
the  public,  utility, 


C  H  A  F, 
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C  H  A  P.    XVIIL 

Of  the  Ideof  of  Uniformity.' 

THERE  are  certain   ideas   of  uniformity,  B  o  o  c 
which  ^  fomctinies  ftrike  great  geniufcs,  (for  u?"^^* 
they  even  afieftcd  Charlemain)  but  infalKbiy  make  and  ^ol 
an  impreflion  on  little  fouk.    They  difcover  there-' 
in  a  kind  of  perfeAion,   becaufe  it    is  impofli^ 
ble  for  them  not   to  fee  it;    the  fanie  weights, 
the   fame  meafures  in   trade,    the  fame  laws  in 
the  ftate,  the  fame  religion  in  all  its  parts.    But 
is  this  always  right,  and  without  exception?    Is 
the  evil*  of  changing  conftantly  lefs  than  that  of 
fullering  ?   And  does  not  a  greatnefs  of  genius 
confift  rather  in  diftinguifhing  between  thofe  cafes 
in  which  uniformity  is  requiOte,  and  thofe  in  which 
there  is  a  neceffity  for  difiereoces  ?  In  China  the 
Chinefe  are  governed  by  the  Chinefe:  ceremonial : 
and  the  Tartars  by  theirs :  And  yet  there  is  no 
nation  in  the  world  that  aims  fo  much  at  tranquil- 
lity.    If  the  people  Qbferve  the  laws,  what  figni-   ' 
^es  it  whether  thefe  laws  are  the  fame  ? 

CHAP.    XIX. 

Of  Legijlators. 

AR I S  T  O  T  L'E  wanted  to  indulge  fometimcs 
his  jealoufy  againft  Plato,  and  fometimes  his 
pafCon  for  Alexander.  Plato  was  incenfed  againft 
the  tyranny  of  the  people  of  Athens.  Machiavel 
was  full  of  his  idol,  the  duke  of  Valentinois.  Sir 
Thomas  Moor,  who  fpok«  rather  of  what  he  had 
read,  than  of  what  he  thought,  warned  (^)  to  go-W  Inh5» 

C  c  2  '  vcrn'^'*'^ 


37»  T  H  E     S  P  I  R  I  T 

Book  vem  all  Rates  with  the  fimplicity  of  a  Greek  city. 

Chao'^"  Harrington  was  full  of  the  idea  of  his  ferouritc 
^■'''republic  of  England,  whilft  a  croud  of  writers 
faw  nothing  but  confufion  where  monarchy  is  a- 
bolilhed.  The  laws  always  meet  the  paffions  and 
prejudices  of  the  I^iQator ;  fometimes  they  pa& 
through,  and  imbibe  only  a  tinfture ;  fomfitioKS 
they  ftop,  and  are  incorporated  with  them. 


BOOK 
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BOOK     XXX. 

Tl^eory  of  the  feudal  Laws  among  the 
Franks,  in  the  Relation  they  bear  to 
the  Eflablijbment  of  the  Monarchy. 

C  H  A  P.    I. 

0/  feudal  Laws. 


OO  K 


I  SHOULD  think  my  work  imperfedt,  were  b 
I  to  pafs  over  in  filence  an  event  which  ne-  XXX, 
ver»  again  perhaps,  will  happen  ;  were  I  not  *^"  ** 
to  fpeak  of  thoie  laws  which  fuddeqly  appeared 
over  all  Europe,  without  being  connedcd  with 
any  of  the  former  inftitutions  ;  of  thole  laws 
which  have  done  infinite  good  and  infinite  mif- 
chief  -,  which  have  fufFered  rights  to  remaih  when 
the  demefne  has  been  ceded ;  which  by  veiling  fe- 
veral  with  different  kinds  of  feignory  over  the  fame 
things  or  perfons,  have  diminifhed  the  weight  of 
the  whole  feignory  \  which  have  cftablifhed  differ- 
ent limits  in  empires  of  too  great  an  extent ; 
which  have  been  produftive  of  rule  with  a  bias  to 
anarchy,  and  of  anarchy  with  a  tendency  to  order 
and  harmony. 

This  would  require  a  particular  work  to  itfelf ; 
but  confidering  the  nature  of  the  prefent  under- 
taking,  the  reader  will  here  meet  rather  witli 
a  general  furvey,  than  with  a  complete  trcatife  of 
thofe  laws. 

C  c  3  ,     The 
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Book  The  feudal  laws  form  a  very  beautiful  profped. 
XXX.  .A  Venerable  old  ^  oak  r^ifes  its  lofty  head  to  dK 

^^P*  *'  Ikies ;  the  eye  fees  from  afar  its  fpreading  leaves  : 
upon  drawing  nearer,  it  perceives  die  trunk,  but 
does  not  difcern  the  root ;  the  ground  muft  be  dug 
lip  to  difcover  4t. 

CHAP.    II. 

Of  the  Source  of  feudal  Laws. 

THE  conquerors  'of  the  Roman  empire  came 
from  Germany.  Though  few  ancient  authors 
have  defcribed  their  nianners,  yet  we  have  two  of 
very  great  weight.     C^far  making  war  aygainft 
(')  Book  ^  Germans,  defcribes  the  manners  (^)  4>f  that  na- 
^»  tion  ;   and  upon  thefe  he  regulated  f  fome  of  his 

enterprifes.^  A  few  pages  of  Csefar  upon  this  fub- 
.  jeft  are  equal  to  whole  volumes. 

Tacitus  has  written  an  entire  work  on  die  man- 
ners of  the  Germans.  This  work  is  fliort,  but  it 
comes  from  the  (pen  of  Tacitus,  who  was  always 
concife,  becaufe;he  faw  every  thing  at  one  glance. 

Thefe  two  authors  agree  fo  perfedly  with  the 
codes  ftill  extant  of  the  laws  of  the  Barbarians,  that 
reading  Csefar  and  Tacitus,  we  iou^ne  we  are  pe- 
ruling  thefe  codes,  and  perufing  thefe  codes,  we 
fancy  we  are  reading  Ca^far  and  Tacitus. 

But  if  in  this  reiearch  into  the  feudal  laws,  I 
ihould  find  myfelf  entangled  and  loft  in  a  dark  la- 
byrinth, I  fancy  I  have  the  clue  in  lay^and,  and 
that  I  fliall  be  able  to  find  my  way  through. 


•  ■  Siuantim  ifirtiet  ad  otms 

^ibereasy  tdniitm  radia  ad  Tart  era  tnu^i.     V»GXL. 
f  For  inftanccj  his  retreat  from  Germaoy.    Ibid.  -' 
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CHAP.    III. 

The  ori^n  of  Fajfalage. 

/^/ESAR  ♦  fays,  «  That  the  Germans  neg-  boo  c 
V-^  *<  leded  agriculture  5  that  the  greatcft  part  of  ^XX. 
^*  them  lived  upon  milk,  cheefc,  and  flelh ;  jthat  ^^*P'  ^' 
^*  no  one  had  lands  or  boundaries  oi  his  own; 
^^  that  the  princes  and  magiftrates  of  each  nation 
^*  allotted  what  portion  of  land  they  pleafed,  to 
^  individuals,  and  obliged  them  the  year  following 
**  to  remove  tofome  other  part."  Tacitus  fays(^),  C)Demo« 
•*  That  each  prince  had  a  multitude  of  men,  who  "^-  ^^^^ 
^  were  attached  to  his  fervice,  and  followed  him 
^  wherc^ver  he  went/'     This  aythor  gives  them  a 
name  in  his  language  relative  to  their  f)-ate,  which 
is  that  of  €(mpamons{^).    They  had  a  ftrong  emu-  (')  Comi* 
lation  to  obtain  the  princess  efteem ;  and  the  princes  ^^^  * 
had  the  fame  emulation  to  diftinguifli  themfelves 
in  the  bravery  and  number  of  their  companions. 
**  Their  dignity  and  power,"  continues  Tacitus, 
'*  confifts  in  being  conftantly  furrounde^  with  a 
*^  multitude  of  young  and  chofen  people :  this  they 
^^  reckon  their  or^nament  in  peace,  this  their  de« 
**  fence  and  fupport  in  war.    Their  name  becomes 
^^  famous  at  home,  and  among  neighbouring  na« 
•*  tions,  when  they  excel  all  others  in  the  number 
and  courage  of  their  CQcnpaniotis  :    t;hey  receive 
prefents  and  embaflies  from  all  parts.     Repu- 
tation frequently  decides  the  fate  of  wan    In 
battle  it  is  infamy  in  the  prince  to  be  furpafled 


cc 
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*  Book  6th  of  the  Gallic  wars.    Tacitus  adds^  muJH  domas 
Moril 


—  — —        -  — —  .  —  w  " — 

^mt  ^gir^  out  aHjua.  eura  i  froui  ad  quern  menirt  aluntuTt    De 
rib.  Germ. 
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Book**  in  courage ;  it  is  infamy  in  the  companions  not 
XXX.    f •  to  follow  the  brave  example  of  their  prince  i 

C  ^p*  3.  f c  j^  jj  ^^  eternal  difgrace  to  furvive  him.  To 
^'  defend  him  is  their  moft  facred  engagement. 
^'  If  a  city  be  at  peace,  the  princes  go  to  thole 
^'  who  are  at  war ;  and  it  is  thus  they  retain  a 
*'  gre^t  number  of  friends.  To  thefe  they  give 
*^  the  war-horfe  and  the  terrible  javelin.  Their 
^^  pay  confifts  in  coarfe  but  plentiful  repafts.  The 
*^  prince  fupports  his  liberality  merely  by  war  and 
*'  plunder.  You  might  cafier  perfuade  them  to 
^*  attack  an  enemy  and  to  expofe  themfelves  to  the 
^'  dangers  of  war,  than  to  cultivate  the  land,  or 
?♦  to  attend  to  the  cares  of  hulbandry  5  they  re- 
^^  fufe  to  acquire  by  fweat  what  they  can  purchafe 
•*  with  blood." 

Thus,  among  the  Germans  there  were  vaflalst 

^' .  but  no  fiefs  5  they  had  no  fiefs,  becaufc  the  princes 

bad  no  lands  to  give ;  or  rather  their  fiefs  confifted 
ip  horfes  trained,  for  war,  in  arms^  and  feafting. 
There  were  vaffals,  becaufe  there  were  trufty  men 
who  being  bound  by  their  word  engaged  to  follow 
the  prince  to  the  field,  and  did ,  very  near  the 
fame  fervice  a3  was  afterwards  performed  for  the 
fiefs, 

CHAP.    IV, 

^e  fame  SubjeSl  continued. 

(#)  De     t^MSkK  \^)  fays,  that  *'  when  any  of  the  prin- 

r^"°i  b^6  ''  ^^*  declared  to  the  affembly  that  he  intended 

'  *  *  '**  to  fet  out  upon  an  expedition,  and  afked  them 

^'  to  follow  him ;  thofe  who  approved  the  leader, 

.^*  and  the  enterprize,  (lood  up  and  offered  theip 

affiftancct 
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"  aififtance.  Upon  which  they  were  commended  by  Book 
«  the  multitude.     But  if  they  did  not  fulfil  their  q^^^^^ 
'^  engagements,  they  loft  the  public  eft^em,  and 
"  were  looked  upon,  as  defcrters  and  traitors." 

What  Csefar  fays  in  this  place,  and  what  we 
have  extrafted  in .  the  preceding  chapter  from  Ta- 
citus, is  the  fubftance  of  the  hiftory  of  our  princes 
of  the  firft  race. 

We  muft  not  therefore  be  furprized,  that  our 
kings  Ihould  have  new  armies  to  raife  upon  every 
expedition,  new  troops  to  encourage,  new  people 
to  engage ;  that  to  acquire  much  they  were  obliged 
to  incur  great  expences  ;  that  they  ihould  be  con« 
ftant  gainers  by  the  divifion  of  lands  and  fpoils, 
and  yet  give  thefe   lands   and  fpoils  inceifantly 
ay^ay :  that  their  demefne  ihould  continually  in- 
creafe  and  diminiih ;    that  a  father  upon  fetding  a 
kingdom  (*)  on  one  of  his  children,   ihould  al-  («)  See  the 
ways  give  him  a  trcafure  with  it ;   that  the  king's  ^*^"i^  ^*" 
trcafure  ihould  be  confidered  as  neceiTary  to  the^ 
monarchy  5    and  that  one  king  *  could  not  give 
part  of  it  to  foreigners,  even  in  portion  with  his   - 
daughter,  without  the  confent  of  the  other  kings. 
The  nionarchy  moved  by  fprings,  which  they  were 
continually  obliged  to  wind  up. 

•  See  Gregory  of  Tours,  bbofe  6,  on  the  marriage  of  the 
daughter  of  Chilperic.  Childcbert  fends  ambairadors  to  tell  him, 
that  he  ihoilld  not  gi?e  the  cities  of  his  father's  kingdom  to  his 
daughter,  nor  hit  treafares,  nor  his  bondmen,  nor  horfes,  nor 
horipmci),  nor  tcaip^  of  oxen,  &c. 
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CHAP.    V. 

Of  the  Omquijii  ef  the  Franks. 

^  TT  IS  not  true,  that  the  Franks  upon  .entering 

XXX.  .  Gaul,  took  pofleflion  of  the  whole  couocry  to 
(^P*  5-  turn  it  into  fiefs.  Some  have  been  of  this  opi- 
and  6.  ^j^^^^  becaufe  diey  faw  the  greateft  part  of  the 
country  towards  the  end  of  the  lecond  race,  con- 
verted into  fiefs,  rear- fiefs,  or  other  dependea-' 
cies  %  but  fuch  a  difpofition  was  owing  to  particu- 
lar caufes,  which  we  fhall  explain  herea^r. 

The  confequence  which  fundry  writers  would  ia«t 
fer  from  thence,^  that  the  Barbarians  made  a  ge-* 
neral  regulation  for  eftablifiiing  in  all  parts  the 
^  ftate  of  villainage,  is  as  falfe  as  the  principle  froc^ 
which  it  it  derived*  If  at  a  time  when  the  fiefii 
were  precarious,  all  the  lands  of  the  ]dngdoai 
had  been  fiefs  or  dependencies  of  ficfSf  and  ^  the 
men  in  the  kingdom  vaf&ls  or  bondmen,  fubor- 
dinate  to  vafials  j  _  as  the  perfon  t^at  has  property 
is  ever  poflefTed  of  power,  the  king  who  obn* 
tinually  difpofed  of  the  fi^fsj  th^t  is,  of  the  only 
property  then  exiftiqg,  would  hwp  been  as  arbi« 
trary  a  monarch  as  the  Grand  Seigniqr ;  which  is 
abfolutely  contradidory  to  all  hiftory. 

C  H  A  P.    VI. 

Of  the  Goths,  Burgundians,  and  Franks. 

GAUL  was  invaded  by  Ger^nan  nations.  The 
VifigOths  took  pofleflion  of  the  province  of 
Narbonne,  and  of  almofl;  all  the  fouth ;  the  Bur- 
gundians fetded  in  the  eaft ;  and  the  Franks  fub- 
dued  very  near  all  the  reft* 

I  No 
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Ko  doubt  but  thefe  BaibarWins  retained  in  their  ^  o  o  ^ 

XXX 

refpeflive  coaqucftt  «he  mannersr,  inclinations,  and  chap.  7. 
ufi^^iis  of  datk  omn  OHintry  1  for  no  nation  can 
change  in  an  inftant  their  manner  of  thinking 
end  aAing.  Thefe  peoi^e  in  Germany  negieded 
agriculture.  It  feems  by  Caefar  and  Tacitus,  that 
they  iipplied  themfelves  greatly  to  a^  paftoral  life : 
hence  the  regulations  of  the  codes  of  Barbarian 
laws  ate  almoft  all  relating  tottheir  flocks.  Ron- 
con,  who  wrote  a  hiitory  among  the  Franks,  was 
a  fltepherd. 

CHAP.  vn. 

Different  v^ofs  tff  Svijding  the  land. 

AFTER  the  Goths  and  Burgundians  had 
under  various  pretences  penetrated  into  the 
heart  of  the  empire,  the  Romans^  in  order  to  put 
a  ftop  to  their  devaftations,  were  obliged  to  pro- 
vide for  their  fubfiftence.  At  firft  they  allow- 
ed them  *  corn  -,  but  afterwards  chofc  to  give 
them  lands.  The  emperors,  or  the  Roman  f  ma- 
giftrates  in  their  name,  made  particular  conven- 
tions with  them  concerning  the  dividon  of  lands, 
as  we  find  in  the  chronicles  and  in  the  codes  of 
the  Vifigoths  (^)  and  Burgundians  ^i.  O  "^^^ 

The  Franks  did  not  follow  thie  fame  plan.     In  x*  ^%^  ^^ 
the   Salic     and    Ripuarian   laws     we    find   not  16. 

the 

*  The  Romans  obliged  themfelves  to  this  by  treaties. 

-f  Burgitndiones  partem  Gallitr  occufarunt,  terra/que  cum  GaUi» 
as  feneavrihut  dvuijerunt.  Marias's  Chronicle,  in  the  year  4^6. 

X  Chap.  54.  f.  I.  &  2.  This  divifion  was  ftill  fubfifting  in  the 
time  of  Lewis  the  Debonnaire,  as  appeal^  by  his  capitulary  of  the 
ye^jT  829.  which  has  been  ioferted  in  the  law  of  the  Burgandians, 
tit.  79.  S*  I* 
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Book  tfac  Ifiaft  veftige  of  My  fuch  divtiion  of  lands :  thqr 
^^'^  had  conquered  the  countiy,  -  and  fo  took  what  thcf 

pleaied,  making  no  regulatioos  but  amongft  them- 

felves. 

Let  us  therefore  diftinguiih  between  the  conduft 

of  the  Burgundians  and  Vifigoths  in  Gaul,  of  thofe 
10  S^e  faooe  Vifigoths  in  Spain,  of  the  (^)  auxiliary  troops 
^^J^*^^*  under  Auguftulus  and  Odoacerin  Italy,  and  that  of 
c§iln.  the  Franks  in  Gaul,  as  alfo  of  the  Vandals  (^)  in 
C)  ^  Africa.  The  former  entered  into  conventions  with 
J[!^^X  ^hc  iincient  inhabitants,  and  in  confequence  thereof 
Famials.   made  a  divifion  of  lands  between  them  ^  the  latter 

did  no  fuch  thing. 

CHAP.   viir. 

I 

^be  fame  fubje^  continued. 

\j\r  H  A  T  has  induced  fome  to  think  that  the 
,  ^  ^  Roman  lands  were  entirely  ufurped  by  the 
Barbarians,  is  their  finding  in  the  laws  of  the  Vi- 
Rgochs  and  the  Burgundians,  that  thefe  two  nations 
had  two  thirds  of  the  lands :  but  this  they  took  only 
in  certain  quarters  or  diftridls  ailignQd  them. 

Gundcbald  *  fays  in  the  law  of  the  Burgundians, 
that  h;s  people  at  their  eftablifhment  had  two  thirds 
of  the  lands  allowed  them  ;  and  the  fecond  fupplc- 
ment  f  to  this  law  takes  notice,  that  only  a  nioiety 
would  be  allowed  to  thofe  who  (hould  hereafter  come 
to  live  in  that  country.  Therefore  all  the  lands  had 

not 


*  Lich  £9  tempore  qifo  populus  nofter  meatcipiorum  tertiam  &  duat 
ferrarum  paries  accepit^  l^c.  Law  of  the  Bargundians.  VlV  54* 
^.  I. 

t  Vt  nan  ampliui  a  Burgundionilus  fui  infrm  vemrunt  nqtiiraiur 
fui^m  ad  prtefem  necejjitas  fuerit^  medtetcu  tarra^  arU  1 1» 


O  F    L  A  W  S,  381 

not  been  divided  in  the  beginning  between  theRo-  Boas 
mans  and  the  Burgundians.  01,^^^^ 

In  thofe  two  regulations  we  meet  with  the  iame 
expreflions  in  the  text ;  confequently  they  ex- 
plain one  another ;  and  as  the  latter  cannot  mean 
an  univerfal  divifion  of  lands,  neither  can  this 
fignification  be  given  to  the  former. 

The  Franks  a&ed  with  the  fame  moderation  as 
the  Burgundians  i  they  did  not  ftrip  the  Romans 
wherever  they  extended .  their  conquefts.  What 
would  they  have  done  with  fo  much  land  ?  They 
took  what  fuited  them,  and  left  the  remainder. 


C  H  A  P.    IX. 

-^  Jh/^  /^/^//Vtf //ot  of,  the  law  of  the  Burgundians 
and  of  that  of  the  Vifigoths  in  relation  to  tb^ 
divijon  of  lands. 

IT  is  to  be  confidered  that  thofe  divifions  of 
land  were  not  made  with  a  tyrannical  fprric; 
but  with  a  view  of  relieving  the  reciprocal  wants  of 
two  nations  that  were  to  inhabit  the  fame  country^ 

The  law  of  the  Burgundians  ordains  that  a  Bur- 
gundian  fhall  be  received  in  an  hofpitable  manner 
by  a  Roman.     This  is  agreeable  to  the  manners  of 
the  Germans,  who,  according  to  Tacitus  ('),  were(i)Deni(K  ' 
the  moft  hofpitable  people  in  the  world.  "*'•  ^^^ 

By  the  law  of  the  Burgundians,  it  is  ordained,  *  , 
that  the  Burgundians  fhall  have  two  thirds  of  the 
lands,  and  one  third  of  the  bondmen.  In  this  it 
confidered  the  genius  of  two  nations,  and  conform- 
ed to  the  manner  in  which  they  procured  their  fub- 
(iftence.  As  the  Burgundians  dealt  chiefly  in  cattle, 

4  they 
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yxx*  ^y  wanted  a  great  deal  of  land  and  few  bond-- 
Clup.  10.  ^^^ »  ^^^  ^^^  Romans  from  their  application  to 
agriculture  had  need  of  lefs  land  and  of  a  greater 
number  of  bondmen.  The  woods  were  equally 
divided,  becaufe  their  wants  in  this  refpefb  were 
the  fame. 

^^ofthc  ^^  ^°^  ^^  *^  ^^^  ^^^  ^^  *^  Burgundians, 
Vifigodu.  ^^^^  each  Barbarian  was  placed  near  a  Roman. 
The  divifion  therefore  was  not  general ;  but  she 
Rooiand  who  gave  the  divifion,  were  equal  in  num* 
ber  to  the  Burgundiaos  who  received  it.  The 
Roman  was  injured  the  leaft  polfible.  The  Bur* 
gundians  as  a  martial  people,  fond  of  hunting  and 
of  a  pafloral  life,  did  not  refufe  to  accept  of  the 
fallow  grounds;  while  the  Romans  kept  (iich 
lands  as  were  propereft  for  culture ;  the  Bgrgun- 
dian's  flock  fattened  the  Roman's  field. 

C  H  A  P.    X. 

Of  fervitudes. 

(^)Tit.54.  ^Tp  H  E  law  of  the  Burgundians  (0  tak^s  notice* 

•*•     that  when  thofe  people  fettled  in  Qaul,  they 

were  allowed  two  thirds  of  the  land,  and  one  third 

of   the  bondmen.     The  ftate  of  villainage  wai 

therefore  *  eftablifhed  in  that  part  of  Gaul  before 

.  jc  was  invaded  by  the  Burgundians. 

The  law  of  the  Burgundians  in  points  relating  to 
the  two  nations  makes  a  formal  f  diftin^ioii  in  both^ 

between 

•  Thii  is  confirmed  by  the  whole  title  of  the  code  AJpicglis 
■i^  dnJittSf  i^  Coioniu 

f  oi  dentem  optmati  Burgundieni  4v/  Romano  nobili  »xc^firU9 
th.  25.  %.  I.  Isf  Ji  med'mribus  fer fonts  ingtnuii  1am Burgundionibus 
fiutm  Romanisg     Ibid.  §•  2,  . 
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between  the  nobleis,  the  fite-bom,  aiid  the  bondv  \?^ 
men.     Servitude  was  not  thet^fbre  a  diing  particth^  cHap.  lo. 
lar  to  the  Romans  ;  nor  liberty  and  nobility  paiv 
ticular  to  4he  Barbarians. 

This  very  fime  law  fays  ("*),  that  if  a  Burgun^C")  ^Tiu 
dian  freedman  had  not  given  a  particular  fum  to.his  ^7* 
mafter,  nor  received  a  third  fibare  df  a  Roman,  htt 
was  always  fuppofed  to  Ibehx^  to  his  matter's  fa^ 
xnily.  The  Roman  proprietor  was  therefore  free, 
fince  he  did  not  belong  to  another  perfon's  family  \ 
he  was  free,  becanfe  his  ^itl  portion  was  a  mark 
of  liberty. 

We  need  only  dpeh  the  SaKc  and  Ripuarian  laws, 
to  be  fatisfied  that  the  Romans  were  no  more  in  a 
Hate  of  fervitude  among  the  Franks,  than  among 
the  other  conquerors  of  GauL 

The  count  de  Boulalnvilliers  is  miftaken  in  the 
capital  point  of  his  fyftem  :  he  has  not  proved  that 
the  Franks  made  a  general  regulation  to  reduce  the 
Romans  into  a  kind  of  fervitude. 

As  this  author's  work  is  penned  without  art,  and 
as  he  fpeaks  with  the  fimplicity,  franknefs,  and  can- 
dor of  that  ancient  nobility  from  whence  he  defcends, 
every  one  is  capable  of  judging  of  the  fine  things 
he  fays,  and  of  the  errors  into  which  he  is  fallen. 
I  Ihall  hot  therefore  undertake  to  criticife  him  ;  I 
ftiall  only  obferve,  that  he  had  more  wit  than, 
fenfe, .  more  fcnfe  than  knowledge.;  though  his 
knowledge  was  not  contemptible,  for  he  was  well 
acquainted  with  the  moft  valuable  part  of  our  hi«« 
ftory  and  laws. 

The  count  de  Boulainvilliers,  and  the  abbe  duBos, 
have  formed  two  different  fyftems,  one  of  which 
f^ems  to  be  a  confpiracy  againft  the  commons,  and 

the 
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B  o  o  It  the  other  againft  the  nobility*  When  the  fan  gaVtf 
XXX.  i^jive  to  Phaeton  to  drive  his  <!:harJot^  he  faid  to  him^ 
P-  "'ic  If  yQu  afcend  too  high,  you  will  burn  the  hca* 
**  venly  manfions ;  if  you  defeend  too  low,  you  wHI 
**  reduce  the  earth  to  aflies^ :  Do  not  drive  to  the 
^*  right,  you  will  meet  there  with  the  conftellation 
**  of  the  ferpent ;  avoid  going  too  much  to  the  left« 
you  will  there  fall  in  with  that  of  the  a]tar :  keep 


cc 


*^  in  the  middle 


♦ »» 


CHAP.    XI. 

lie  fame  JtdjeB  cmtirmed. 

\Xr  HAT  firft  gave  rife  to  the  notion  of  a  gc- 
^  ^  ncral  regulation  made  at  the  time  of  the 
conqueft,  is  our  meeting  with  a  prodigious  number 
of  fervitudes  in  France  towards  the  beginning  of 
the  third  race  \  and  as  the  continual  progreffion  of 
thefe  fervitudes  was  not  attended  to,  people  ima- 
gined in  an  age  of  obfcurity  a  general  law  which 
was  never  framed. 

Towards  the  commencement  of  the  firft  race,  we 
meet  with  an  infinite  number  of  freemen,  both 
among  the  Franks  and  the  Romans  \  but  the  num- 
ber of  bondmen  increafed.to  that  degree,  that  at 
the  beginning  of  the  third  race,  all  the  hulband- 
men  and  almoft  all  the  inhabitants  -f-of  towns  were 
(  be. 

•  Nee  premCj  nee  fummum  molire  per  atbera  tmrrmm ; 
Akius  egreJfuSf  ceelefiia  te£ia  <rtmahis  s 
Iftferius  terras  :  medio  tutijjimns  this. 
Neu  te  dexterior  tortum  dtelinet  ad  angutm^ 
Neve  finifterior  prejfam  rota  dticat  ad  aram  ; 
Inter  utn{mque  tene.  Ovid.  Metam.  13>.  u. 

f  While  Gaul  was  under  the  dominion  of  the  Romansy  thty 
formed  particular  bodies ;  tbefe  were  generally  fi-eedmen,  or  tEe 
defcendants  of  freedmen.  - 
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become  bondmen  :  and  whereas  at  the  firft  period  Book 
there  was  very  near  the  fame  adminiftration  in  the  cj^^p^  ,*,^ 
cities  as  among  the  Romans,  namely,  a  corpora- 
tion»  a  fenate,  and  courts  of  judicature ;  at  the 
other  we  hardly  meet  with  any  thing  but  a  lord 
and  his  bondmen. 

When  the  Franks,  Burgundians,  and  Goths^made 
their  federal  invafions,  ihey  feized  upon  gold,  filver, 
moveables,  clothes,  men,  women,  boys,  and  what- 
ever the  army  could  carry  ;  the  whole  was  brought 
to  one  place,  and  divided  amongft  the  army  (**).(")  Sec 
Hiftory  fhews,  that  after  the  firft  fettlement,  that  of^^s, 
is  after  the  firft  devaftations,  they  entered  into  an  book  ii. 
agreement  with  the  inhabitants,  and  left  them  all  ^i^'^i^^' 
their  political  and  civil  rights.     This  was  the  lawbook  i/ 
of  nations  in  thofe  days;  they  plundered  every ^P*  '^^ 
thing  in  time  of  war,  and  granted  every  thing  in 
time  of  peace.    Were  it  not  fo,  how  ftiould  we 
find  both  in  the  Salic  and  Burgundian  laws  fuch  a 
number  of  regulations  abfolutely  contrary  to  a  ge« 
neral  fervitude  of  the  people  ? 

But  though  the  conqueft  was  not  immediately 
produdive  of  fervitude,  it  arofe  neverthelefs  from 
the  fame  law  of  nations  f)  which  fubfifted  after  (<>)  See /it 
the  conqueft. '  Oppofition,  revolts,  and  the  taking  ^'^f'  ?^f^ 
of  towns,  were  followed  by  the  flavery  of  the  in-  ttJ'JfJ^ 
habitants.     And,  not  to  mention  the  wars  which  f^if* 
the  conquering  nations  made  againft  one  another,     ' 
as  there  was  this  particularity  among,  the  Franks, 
that  the  different  partitions  of  the  monarchy  gave 
rife  continually  to  civil  wars  between  brothers  or 
nephews,  in  which  this  law  of  nations  was  con- 
ftantly  praftifed,  fervitudes  of  courfe  became  more 
general  in  France  than  in  other  countries :  and 

Vol.  IL  D  d  this 
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^^^*  tk»  &,  i  beHete,  cyne  of  ^  caufi»  df  Ac  ^SSer^ 
Cfctp._ii.^'*^  bciweeii  ow  French:  ktry  Mid  tfcfefe  of  Italy 
a«d  Spa?n,  ia  refpeft  to  the  right  of  feignorie*. 

The  concjueft  wa»  foon  over ;  and  the  hvr  of 
mfcifofts  Aca  iti  fotcc  was  prodttdive  cf  fome  fer- 
vile  dependencies.  The  cuftom  of  the  ftme  }&w  of 
lyaitiom,  whidi  obeatned  for  many  age^,  gare  a 
pfodiigiotis  extent  to  thofe  fervrtudes. 

Theodoric  nnagfntng  that  the  pcppte  of  Au- 

TCfgnc  were  not  faithftil  to  htm,  thus  ^dreffid'  the 

Franks  of  his  difvifion  :  Follow  me^  anil  wittccerry 

yM  initt  a  eounfry  where  ym  Jball  have  gtddj  Jrher^ 

eapthe^j  fh/^beSy  and  jhcks  in  ahtndtmce ;  and  you 

Jhall'  teihove  all  the  people  info  your  awn  country, 

^i^^       After  the  conclufion  of  the  peace  (*)  between 

chapi  31.  Gontram  and  Chilpcric,  the  troops  employed  in  the 

fiegp  of  Bburgcs    having  hatd  orders   to  retom, 

carried  ftich  a  coofiderabte  booty  away  "with  them, 

that  they  hardly  left  ckher  men  or  cattle  in  the 

country. 

Theodoric,  king  of  Ita!y,  whofe  fpwit  and  po- 

Kcy  it  was  ever  to  diftinguiih  himfrff  from  the 

other  barbarian  kings,  upon  fending  an  army  into 

^«)^  L«ttey  Gaul,  wrote  thus  to  thcgenera>  ('):  *'  It  is  my 

i^^Cig^  ^*  ^^'*  ^^^^  *^  Roman  laws  be  foMowed,  and  that 
'*•  you  reftore  the  fugitive  flaves  to  their  right 
^'  owners.  The  defender  of  liberty  ought  not  to 
••  encourage  fervaots  to  defert  their  mafters^.  Let 
•'  other  kings  delight  in  the  plunder  and  devafta- 
•*  tion  of  the  towns  which  they  have  fubdued ; 
**  we  are  defirous  to  conqaer  in  foch  a  manner, 
•*  that  our  fubjefts  Ihall  lament  their  having  fallen 
**  too  late  under  our  government."  kis  evident, 
that  his  intention  was  to  caO:  an  odium  on  the 

•  kings 
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]utu;»  of  the  Franks  and  the  Burgundians,  and  that  Bees 
he  alluded  in  the  above  pailage  to  their  particular  p, 
law  of  nations.  ^ 

Yet  this  law  of  nations  continued  ,in  force  under 
the  fecond  race.  King  Pepin's  army^  having  pene- 
trated into  Aquitaine,  returned  to  France  loaded 
with  an  immenfe  booty,  and  with  a  vaft  number  ^ 
bondmen^  as.  we  are  informed  by  the  annaU  of 
Mctz  *. 

Here  might  I  quote  numberlefs  "f*  authorities : 
and  as  the  public  companion  was  raifed  at  the  fighc 
of  thofe  miferies,  as  icveral  hoJy  prelates  beholding 
the  captives  in  chains,  employed  the  tFeafure  be- 
longing to  the  church,  and  fold  even  the  facred 
utenfils,  to  ranfom  as  many  as  they  could;  and 
as  leveral  holy  monks  exer^d  themfelves  on  that 
Qccafion,  it  is  in  the  \  lives  of  the  faints  that  we 
meet  with  the  bcft  eclairciffcmcnts  on  this  fubjeft. 
And,  although  it  may  be  objedled  to  the  authors 
of  thofe  lives,  that  they  have  been  fometimes  a 
little  too  credulous  in  rcfpcft  to  things  which  God 
has  certainly  performed,  if  they  were  in  the 
order  of  his  providence  5  yet  we  draw  confi- 
derabl^  lights  from  thence,  with  regard  to  the 
manners  and  ufagcs  of  thofe  times. « 

When  we  caft  an  eye  upon  the  monuments  of 
our  hiftory  and  laws,  the  whole  feems.  to  be  an  im- 

•  In  the  year  76^.  Innumerabilihus  fpoliis  l^  cap  f  Ms  tot  us  ille 
4x$rcitui  ditatuSi  in  Frandam  rcverfus  eft, 

t  See  the  annals  of  Fuld,  ia  the  year  759,  Paulas  Piaconus, 
degeflis  Longobardorum,  lib.  iii.  c.  30.  &  lib.  iv.  c.  i.  and  the 
lives  of  the  faints  in  the  next  quotation. 

X  See  the  lives  of  S.  .Epiphanius,  S.  Eptadius.  S.  Cxfarius^ 
S.   Fidplas,    S.  Porcian,  S.  Treveriua,  S.  Eufichius,  and  of  S. 

Ij^^Tt  the  Ixiiracles  of  S.  Julian,  &€. 

« 

D  d  2  ,  menfe 
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Book  mcnfe  expanfe,  *  or  a  boundlefs  ocean :    all  thofe 
XXX.    frigid^. dry,  crude  writings  muft  be  devoured  in  the 
^' '  '  fame  manner,  as  Saturn  is  fabled  to  have  devoured 
the  ftones, 

A  vafl:  iquantity  of  land  which  had  been  in  the 
hands  of  freemen  -f-,  was  changed  into  mortmain, 
when  the  country  was  ftripped  of  its  free  inhabi- 
tants ;  thofe  who  had  a  great  multitude  of  bond- 
men either  took  large  territories  by  force,  or  had 
them  yielded  by  agreement,  and  built  villages,  as 
may  be  feen  in  different  charters.  On  the  other 
hand,  the  freemen  who  ciiltivated  the  arts,  found 
themfelves  reduced  to  exercife  thofe  arts  in  a  itate 
of  fervitude  :  thus  the  fervitudes  reftored  to  the  arts 
and  to  agriculture  whatever  they  had  loft. 

It  was  a  cuftomary  thing  with  the  proprietors  of 
land,  to  give  them  to  the  churches,  in  order  to  hold 
them  themfelves  by  a  quit  rent,  thinking  to  partake 
by  their  fervitude  of  the  fanftity  of  the  churches. 

C  H  A  P.    XIL 

Tiat  the  lands  belonging  to  the  divifiqn  of  the 
Barbarians  paid  no  taxes. 

K     People  remarkable  for  their  fimpliciry  and 

•^^  poverty,  a  free  and  martial  people,  wlio  lived 

without  any  other  induftry  than  that  of  tending 

their  flocks,   and  who  had  nothing  but  rufh  cot- 

(i)  See  .  tages  to   attach  them  to  their  Q)  lands  •,    foch  a 

Gregory   people,  I  fay,  muft  have  followed  their  chiefs  for 

i)f  Tours, 

book  ii.        ^  .%.».,  ^  .t  ,. 

•  ■     ■        Deer  ant  euoque  Ititora  ponto,        Ovid,  line  i. 

f  Even  the  hufbandmen  tnemfelves  were  ifot  all  flaves :    fee 

the  i8th  and  23d  law  in  the  code  de  jfgrUclu,  U  CenJiHh  ^  C^ 

kuisy  and  the  ^cUi  of  she  fame  title. 

the 
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the  fake  of  booty,  and  not  to  pay  or  to  raife  taxes.  B  o  o  ic 
The  art  of  tax*gathcring  is  generally  invented  too  J^^^  * 
late,  and  when  men  begin  to  enjoy  the  felicity  of 
other  arts. 

The  tranfient  (*)  tax  of  a  pitcher  of  Vine  for  (0  ^'^^^ 
every  acre,  which  was  one  of  the  exadtions  of  Chil-  ^ 
peric  and  Fredegonda,  relatc^d  ohly  to  the  Romans. 
And  indeed  it  was  not  the  Franks  that  tore  the  rolls 
of  thofe  taxes,  but  the  clergy  who  in  thofe  days 
were  all  Romans.  The  burthen  of  this  tax  lay 
chiefly  onthe  inhabitants  *  of  the  towns ;  now  thefe 
were  almoft  all  inhabited  by  Romans.- 

Gregory  of  Tours  (**)  relates,  that  a  certain  judge  (^.)  Pook 
was  obliged  after  the  de^th  of  Chilpcric  to  take  re-  ^"' 
fuge  in  a  church,  for  having  under  the  reign  of  that 
prince  ordered  taxes  to  be  levied  on  feveral  Franks, 
who  10  the  reign  of  Childebert  were  ingenuij  or  free- 
born  :  Mult  OS  de  Francis,  qui  tempore  Childeberii  regis 
ingenui  fuerant,  publico  tributo  fubegit.  Therefore 
the  Franks  who  were  not  bondmen  paid  no  taxes. 

There  is  not  a  grammarian,  but  would  be  afhamed  . 
to  fcehowthe  Abbe  du  Bos  (^)  has  interpreted  thisO*;)  E^*- 
pafTage.     Kte  obferves,  that  in  thofe  days  the  freed-  ^^  ^^^^ 
men  were  alfo  called  ingenui.    Upon  this  fuppofition  French 
he  renders  the  Latin  word  ingenui,  by  freed  from  ™^"^^.^y> 
Jaxes\  a  phrafe,  which  we  indeed  may  ufe,  ^s  freed  chap.  14. 
f rem. CAres,  freed  from  pumfhments  \  but  in  the  Latin  P^g-  i^i^^ 
tongue,  fuch  expreflions  as  ingenui  a  tributis,  liber-- 
tint  a  tributisy  manumiffi  tributorum,  would  be  quite 
monftrous. 

Parthenius,  fays  Gregory  of  Tours  (*),  had  like  (>f)  Book 
to  have  been  put  to  death  by  the  Franks  for  fub-  "^•^'  *^^' 

s 

•  ^a  conditio  uninttrfis  ^rhihus  per  GalUam  conjlitutis  fummopere 
tfi  adhihiia.     Life  of  S.  Aridius.  . 

D  d  3  jeering 
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Book  jefting  them  to  taxes.     The  Abbe  du  Bos  finding 
XXX.    himfelf  hard  prefied  by  this  paflage  (^j  very  coolly 
.       .  *  fuppofcs  the   thing  in  queftion  :    it  was,  he  fays, 
m.  p.  5 14.  an  extraordinary  duty. 

We  find  in  the  la*r  of  the  Vifigoths  *,  that  when 
a  Barbarian  had  feized  upon  the  eftate  of  a  Roman, 
the  judge  obliged  him  to  lei!  it,  to  the  end  that  this 
eftate  might  continue  to  be  tributary  j  confequently 
the  Barbarians  paid  no  taxes  f. 

biHhmcnt      '^^  ^^^'^  ^"  ^^  (')  ^^^'  ^  fupport  his  iyftem, 

of  the      would  fain  have  the  Vifigoths  fubjcft  to  taxes  j:, 

Franks  in  quits  the  literal  and  ipiritual  fenfe  of  the  law,  and 

torn.  iii.    pretends  upon  no  other  indeed  than  an  imaginary 

chap,  14.  foundation,  that  between  the  eftablilhment  of  the 

pag.  510.  (5q^j^5  and  this  law  there  had  been  an  augmentation 

of  taxes  which  related  only  to  the  Romans.     But 

none  but  father  Harduin  are  allowed  thus  to  exer- 

cife  an  arbitrary  power  over  fafts. 

(a)  Book       This  learned  author  (*)  has  rummaged  Juftinian'i 

(b)^i?c?!;*code(^),  in  fearch  of  laws,  to  prove  that  among 

iii.  tit,  74.  the  Romans  the  military  benefices  were  futjeCt  to 

hi),  xu     taxes.    From  whence  he  would  inffer  that  the  fame 

held  good  with  regard  to  fiefe  or  benefices  afDOng 

the  Franks.     But  the  opinion  that  our  fiefs  derive 

their  origin  from  that  inftitution  of  the  Romans,  U 

*  JudUes  tttijue  frtrfofiti  tertias  Pomitfnntffff'  ah  iSts  pn  octvpa* 
ias  Uncntj  auferani^  IJS  Romanu  fum  txaSiem  finfi  tiHfua  ^htsitam 
refiituant,  ut  uibilfifco  debt  at  depnire^  lib.  x*  tit.  I»  cap.  14, 

•f    The  V-ndals    paid    none   in   Africa.      Procopius    war 

of  the  Vandals,    lib.   i'  and  2.     Hidoria  MifcelU,  lib.  16,  p. 

1 06.     Obferve  that  the  conquerors  d[  Africa  were  a  diixuife  of 

,    Vandals,  Alans,  and  Franks,     Hiftoria  MifccHa^lib.  14.  p.  94, 

t  He  lays  a  ftrefs  upon  another  law  oF  tie  Vifigoths,  book  jf. 
tit.  I,  art.  II.  which  proves  nothing  at  all ;  it  fays  only,  that 
he  who  h  as  received  of  a  lord  a  piece  of  Jand  on  c6i;didQn  of 
a  rent  or  fervice,  ought  10  pay  it, 

at 
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at  prefent  exploded  ;   it  obtained  only  at  a  time  Book 
when  the  Romat)  hil&OFy,  but  not  Ours,  was  well^^^^* 
underiloody  »nd  our  ancient  records  lay  buried  in^ 
obfcurity  and  duft,  .      ' 

But  the  Abbe  is  In  tlie  wrong  to  quote  Caf- 
fiodoDus^l^n^  (Q  malte.  «&  of  what  wfm^rM^QUnk 
kn  Itckty  wd  im  the  pirrt  <rf  Gaul  fwbjoft  lo  Theof^ 
dwki.  Jfl:  Ofid«r  ID  Acquaint  us  :witii  the  praftice 
cftablifh^dl  ^mong  lh(s  Franks;   thefe  are  thingi ' 
whi<eh  ^i|ft,  il0C  be  oonfouhded*    I  ^ro|>^  ih^w^ 
i^@#  i^me  tkite  lef  o^her,  in  a  pacHoii^ v.  vork^ 
th^t.tte  plM  *>f  ^hc  lafjoa^irciiy  lOtf  the  Qftr^gclthi 
wiis  im^r^jT  ^^Sefcf^  fr^m  thac  of:  any  other  gp4 
vermnent  Prided  ift  thofe  days  b]/  the  oChcr  fiar* 
bftriaa  #^909}  aAd;ip.f4r  are  wdmxkdto  affirm 
that  a  pra6Hce  obtained  among  the  Franks,  becdu& 
k  wiis  §{lftti}iOi^d  ati>oDg  the  Oftrogoiibs^  tha£  on 
the  <}of|trMy  we  hatv^  jtlft  reafoQ  tb  t/h^ft  tbat.a 
cQftom.of  the Oftfcrgoths/was  not  in  forps  aoioflg 
the  Fjranfes.  x  .      :      . 

The^  h^rxjeft  tifflfc  ft*'..perfdB$  irf  Teacttwf^vt  ehh 
diiiion,  iS  tQ  dbdwe  their  argutneuts  from  pafi^ges  bli(hmcnt 
iHit  6)re^n  to  the  fubjeft:,  and  to  find,  if  uDe  .ma]r  of  the 
be  aHoV^d  to  e»prc6  ©urfclves  .in  affitronDnaicatl^*'^"^^.  , 

.  1      -     r   I      r  monarchy 

terma,  the  tru«  place  of  the  fun.  tom.  iii. 

The  fymt  au^Jbor  makics  a  wrong  ufe  of  the  cai-  ^^^P-  H- 
pki^arks,  a$  vpell  as  of  the  htftorians  and  laws  <Bfwhm^he 
khe   harb$ux>its    nadfons.     When    ht    watnts    the  quotes  the 
Franks  to  pay  taxes,  be  applies  to  freemen  what  ^^^  ^I" 
can  be  upderftood  only  of  (^)  bondmen ;  when  he  the  edia 
fpeaks  of  their  military  fcrvtce,  be  applies  to  ('*)^  ^j.^^^- 

bondmen  what  can  never  relate  but  to  freemen.    '  theron' 

(d)  Ibid. 

torn.  iii. 

Dd  4  C  H  A  P.ptri's. 
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CHAP.    XIU. 

Of  taxes  paid  by  the  Romans  and  Gauls^  in  the 

monarchy  of  the  Franks. 

Book  T  Might  here  examine  whether  after  the  Gauls 
cSd  ^^^  Romans  were  conquered,  they  continued 

*  to  pay  the  taxes  to  which  they  were  fubjeA  under 
the  emperors*  But,  for  the  fake  of  brevity,  I  Ihall 
be  fatisfied  with  obierving  that  if  they  paid  them 
in  the  beginning,  they  were  foori  after  exempted, 
and  that  thofe  taxes  were  changed  into  a  military 
fervice.  For  I  confefs  I  cannot  conceive  how  the 
Franks  (hould  have  been  at  firft  fuch  great  friends, 
and  afterwards  fuch  fudden  and  violent  enemies,  to 
taxes. 

A  capitulary  *  of  Lewis  the  Debonnaire  explains 
extremely  well  the  (ituation  of  the  freemen  in  the 
inonarchy  of  the  Franks.  Some  troops  +  of  Goths 
or  Iberians,  flying  from  the  oppreflion  of  the 
Moors,  were  received  into  Lewis's  dominions.  The 
agreement  made  with  them  was,  that  like  other 
freemen  they  ihould  follow  their  count  to  the 
,  army ;  and  that  upon  a  march  they  Ihould  mount 
guard  X  ^"^  patrol  under  the  command  alfo  of 
their  count  *,  and  that  they  (hould  furnifli  horfes 
and  carriages  for  baggage  to  the  king's  §  commiiia- 
ries  and  to  the  ambafladors  in  their  way  to  and 

*  In  the  year  8x5,  chap.  i.  which  is  agreeable  to  the  capito- 
laryof  Charles  the  Bald,  in  the  year  94^..  art.  i,  &  2. 

f  Pro  Hiffanu  in  partibus  jifuiianiit,  Septimani^tf  &  ProvincU 
anfiftentihu$.     Ibid. 

X  Excuhias  &  expUraiionts  quas  WaBoi  dicunt.     Ibid. 

$  They  were  not  obliged  to  farnilh  any  to  the  count.  Ibid, 
art.  5* 

V  from 
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from  court  \  and  that  they  fhould  not  be  compel-   Book 
led  to  pay  any  farther  acknowledgment,  but  Ihould  ^^^^* 
be  treated  as  the  other  freemen. 

It.  cannot  be  faid  that  thefe  were  new  ufages  in- 
troduced towards  the  commencement  of  the  fecond 
race.  This  muft  be  referred  at  leaft  .to  the  middle 
or  to  the  end  of  the  firft.  A  capitulary  of  the 
year  *  864,  fays  in  exprefs  terms,  that  it  was  the 
ancient  cuftom  for  freenien  to  perform  military 
fervice,  and.  to  fucnilli  likewife.the  horfes  and  car** 
riages  above-mentioned  ;  duties  particular  to  them-^ 
ielv£S,  and  from  which  thofe  who  poiiefled  the* 
fiefs  were  escempt,  as  we  (hall  prove  hereafter. 

This  is  not  all  5  theife  was  a  regulation  -f  which 
•hardly  permitted  the  impofing  of  taxes  on  thofe 
freemen.  He  who  had  four  manors  J  was  always 
obliged  to  march  againfl:  the  enemy :  he  who  had 
but  three,  was  joined  with  a  freeman  that  had  only 
one  J  the  latter  bore  the  fourth  part  of  the  other's 
chaises,  and  ftaid  at  home.  In  like  manner,  they 
joined  two  freemen  who  had  each  two  manors ;  he 
who  went  to  the  army  had  half  his  charges  bore  by 
him  who  ftaid  at  home. 

Again,  we  have  an  infinite  number  of  charters, 
.  in  which  the  privileges  of  fiefs  are  granted  to  lands 

■ 

•  XJt  Pagen/es  Francis  qui  cahallos  hahenty  cum  fuis  comitiBus  in 
hojitm  pergant.  The  counts  are  forbid  to  deprive  them  of  their 
horfes^  ut  hofttm  facere^  ^  debitos  partwiredos  fecundum  antiquam 
confuftudimm  tx/ohere  pqffint.  Edid  of  Piflea  in  Baluzius,  p.  1 86. 

f  Capitulary  of  Charlcmain,  in  the  year  812.  chap.  1.  Edid 
of  Piftes  in  the  year  864.  art,  27. 

%  ^atmor  manjbu  1  fancy  that  what  they  called  Man/us  was 
a  particular  portion  of  land  belonging  to  a  farm  where  there 
were  bondmen;  witnefs  the  capitulary  of  the  year  8;;{,  apud 
Sy/*vacumf  tit,  xiv,  againlt  thofe  who  drove  •  the  bondmen  from 
tfaeir  Mafffui, 

2  or 
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Bock  or  diftiifb  poffelSed  by  freemen,  and  of  whidi  I 

^^^    fliailjuakic  farther  mention  hcrcafi3cr(0.  Tbefc  lands 

/c\  s^  a-  ^^^  exempted  from  all  the  duties  X)r  fenrlGes,  vhich 

Dove,ch.  were  required  of  them  by  the  counts,  and  by  the 

XX.  of  this  ^^^  ^f  ^^^  king's  officers :  and  as  all  thefe  fervices 

are  particularly  enumerated^,  without  making  any 

mention  of  taxps^  it  is  manifeft  that  no  taxes  were 

impofed  upon  them« 

*  It  was  very  natural  that  tfacRotnan  art  of  tax- 
gatheiing  Ihould  fail  of  itfetf  in  the  moaarchy  of 
the  Franks :  it  was  a  miA  cbmpiicate  art,  far 
'abbve  die  conce{>tion,  and  wide  fcomthe  plan,  of 
thofe  limple  people.  Were  the:  Tartars  to  ov«r-run 
£i}fopQ3  we  fhouid  find  it  rery  difficult  m  make 
them  comprehend  y^u  is .  meant  by  onr  fiiiaa- 

(')IaDa-     The  (^)  anonymous  author  of  the  Hfe  -of  Lftwis 
chcfnc,     ^i^.  TkboHHaire^  fpeaking  lof  the  counts  and  otber 
p.  287.    officers  of  the  nadon  of  the  Franks,  whom  Charlc*- 
'maia  eftafohfhed  in  Aquitami,  iays,  that  he  introft- 
'ed  them  with  the  care  of  defending  die  frontiers,  as 
"^Ifo  with  the  militafy  power  and  die  dineftia  of 
the  demefnes  belonging  to  the  crown.     This  ihMS 
'thcftate  of  the  royal  revenues   under  the  &cond 
race.     The  prince  had  kept  has  demefnes  ia  his 
own  hands,  and  employed  his   bondmen   in  im- 
proving them.  '  But  the  indiftions,  the  capitations, 
and  other  im pods  raifed  at  the  time  of  the  em- 
perors on  the  perfons  or  goods  of  freemen,  had 
been  changed  into  an  obligation  of  defending  the 
frontiers,  and  marching  againft  the  enemy. 
(«)  Ibid.       In  the  fame  hiftory  (*),  we  find  that  Lewis  the 
P*  80.       Debg^nnaire  having  been  to  wait  upon  his  father  in 
Germany,'  this  prince  afked  him,  why*hc,  who 

was 
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was  a  crowned  head,  came  to  be  fo  poor  :  to  wbicli  Buck 
Lewis  ttiade  anfwer,  that  he  was  only  a  nominal  p?^^* 
king,  and  that  the  great  lords  were  pofleiled  of       * 
dmoft  all  his  demefhes ;  that  Charlemain,;  being 
app^cbenfive  left  this  young  prince  fliould  forfeit 
thdr  affeftion,  if  he  attempted  himiielf  to  refume 
what   he  had   incbnfiderately    granted,    appointed 
commiflarics   to   reftore    thinga  to  thfeir   former 
fituatioji. 

The  bifliops  writing  (J)  to  Lewis  brother  to  C^varles  (f)  Scc  the 
the" Bald,  ufe  thele  .  words :  "  ^aie  care  of  your^^^p^^^^^ 
•'  lands y  that  you  may  not  h  sihti^edto  travel  ^i^»^^'-  earS-S 
"  nuatly  by  tbt  houjes  of  the  clergy y  and  td  tire  their  art.  14.  * 
bondmen  with  ca&iages.     Manage  yaur  affair^^ 
continue  they,  in  fucb  a  manner^   that  you  jnay 
^ave  enough  to  liveJipon^  and  to  receive  intbajjies.^. 
It  \%  evident,    that  ',the  ktng^i'  VeVphues'  *  in^  tBpJfe 
days  conlifted  of  -their  demefnes^ '  ' 

c  H  A  P.  itiV:^ 

' .       Q/!  '^^.^P  ^^^  catleB  Cenfus.      ... 

\  FTER  the  Batbariatw  \iiA  quitted  thdr  owA 
■^^  country,  they  were  defirous  of  reducing  their 
ufages  Into  writing  ;  but  as  4:hey  >£ound  a  difiievilcy 
in  wrftfng  German  words  with  Romafn  letters-,,  th^jr 
publiflied  tbefe  laws  in  jLatin. 

In  the  confufion  and  riipidity  of  the  oonqui^^ 
moft  things  changed  their  nature :  in  order  how- 
ever xp  exprefs  tliem,  they  were  obliged  to  snake 
ufe  rf  fuch  old  Latin  words,  as  were  moft  analo- 
gous to  the  new  ufagcs.     Thus  whatever  was  likely 

*  They  levied  alfo  fon^e  duties  on  xvtQS^  wlifitt  thoit  lap- 
pened  to  be  a  bridge  or  ai  pailage. 

to 
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*MCX  *  ^^  '■wive  •  the  idea  of  the  ancient  cenfus  of  the  Ro^ 
Cli3p.  14  ^^^^i  ^^ey  caUcd  by  the  name  of  cenfujy  tribuium  j 
'  and  when  things  had  no  relatipn  at  all  to  the  Ro- 
man cenfus,  they  exprefled,  as  well  as  they  could, 
the  German  words  by'  Roman  letters  :  thus  they 
formed  the  word  fredum^  on  which  I  (hall  have 
occaGon  to  defcant  in  the  following  chapters. 

The  words  cenfus  and  tributum  having  been  em- 
ployed in  an  arbitrary  manner,  this  has  thrown 
fome  obfcurity  on  the  fignification  in  which  thefe 
words  were  ufed  under  our  princes  of  the  firfl  and 
fecond  race.  And  modern  f  authors  who  have 
adopted  particular  fyflems,  having  found  theie 
words  in  the  writings  of  thofe  days,  imagined  that 
what  was  then  called  cenfus,  was'exadly  the  cenfm 
of  the  Romans  i  and  from  thence  they  inferred 
this  confequence^  that  our  kings  of  the  two  firft 
races  had  put  them&lves  in  the  place  of  the  Ro- 
man emperors,  and  made  no  change  in ;{;  their  ad- 
miniftration.  Befides,  as  particular  duties  railed 
under  the  iecond  race  were  by  chance  and  by  cer- 
tain II  reftriftions  converted  into  others,  they  infer- 
red from  thence  diaC  theie  duties  were  the  cen&s 

*  The  enifus  was  fo  generical  a  word,  that  they  made  ufe  of 
it  to  exprcfi  the  tollt  of  riven,  when  there  was  a  bridge  or  ferry 
to  |>af8.  Sec  the  third  capitolary,  11^  the  year  803.  edition  of 
Balaziof,  p^.  395*  art.  i  •  &  the  5th  in  the  year  8  lo.  pag»6i6. 
They  gave  ukewxfe  this  name  to  the  carriages  farnifhed  oy  the 
Ireesnen  to  the  king,  or  to  his  commiilaries,  as  appears  by  the 
capitulary  of  Charles  the  Bald,  in  the  year  865.  art.  8. 

f  The  Abbe  da  Bos,  and  his  followers. 

X  See  the  weaknefs  of  the  arguments  produced  by  the  Abbe 
da  Bos,  in  the  eftabliihment  of  the  Frendi  monarchy,  torn.  iii. 
book  6.  chap.  14.  efjpecially  in  the  inference  he  draws  from  a 
paiTage  of  Gregory  of  Toors,  concerning  a  difpnte  between  his 
chnrdi  and  king  Charibert. 

I  For  iafiance,  by  infranchifcments. 

of 
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of  the  Romans :  and,  as  fince  the  modern  regu«  Book 
lations,  they  found  that  the  crown  '  demefnes  were  p?^^^ 
abfolutely  unalienable,  they  pretended  that  thofe     *^*  ^' 
duties  which  reprefented  the  Roman  cenfus,  and 
did  not  form  a  part  of  the  demefnes,  were  mere 
ufurpation.     I  omit  the  other  confeqfuences. 

To  apply  the  ideas  of  the  prefent  time  to  diflant 
ages,  is  a  fource  of  error.  To  thofe  people  who 
want  to  modernize  all  the  ancient  ages,  I  fhall  fay 
what  the  Egyptian  priefts  faid  to  Solon,  **  0  Jibe- 
niansy  you  are  mere  children  /'* 

C  H  A  P.    XV. 

^at  what  they  called  cetiCus  was  raifedonly  on  the 
bondmen  J  and  not  on  the  freemen. 

^TpHE  king,  the  clergy,  and  the  lords  raifed  re- 
^  gular  taxes,  each  on  the  bondmen  of  their 
refpeftive  demefnes.  I  prove  it  with  refpeft  to  the 
king,  by  the  capitulary  de  VilUs ;  with  regard  to 
the  clergy,  by  the  codes  of  the  *  laws  of  the  Bar- 
barians ;  and  with  relation  to  the  lords,  by  the  re- 
gulations (^)  which  Charlemain  made  concerning  {z)  Book 
this  fubjeft.  5  ih  of  the 

Thefe  taxes  were  called  cenfus ;  they  were  oeco-  ^^^  chao^ 
nomical  and  not  fifcal  duties,  mere  private  fervices  303. 
and  not  public  obligations. 

I  afHrm,  that  what  they  called  cenfus  at  that 
time^  was  a  tax  raifed  upon  the  bondmen.  This 
I  prove  by  a  formulary  of  Marculfus  containing  a 
permiillon  from  the  king  to  enter  into  holy  orders^ 

m 

,  *  Law  of  the  Alemans,  chap.  22.  and  the  law  of  the  Bavt- 
nans,  tit.  I.  chap.  14.  w|iere  the  regtilationa  are  to  be  Ibimd 
which  the  clergy  made  concerning  their  order* 

provided 
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Boot  provided  ^he.pcrfc(i  be  "^  free-born,  aad  not  cnrol- 

200.    led  in  the  regiftcr  pf  the  ce^fuj.    I  prove  it  alfo 

S7n  Ac  ^y  *  commiflion  from  Cbarlcmain  to  a  count  CI 

yw  789.*  whom  he  had  fcnfc  into  Saxony ;  which  conEaiiu 

edition  ofi-he  infranchifemcnt  of  the  Saacoos  for  having  cm- 

Slariw  by  braced  Chriftianity,  and  is  properly  a  charter  of 

Baiazios,  freedom  t«    Thi&  prince  reftores  them  to  their  fbr- 

^°^'  ^*      mer  J  civil  Iil)ejty>  and  exempts  them  from  paying 

^**  ^  '  the  ccnfiis.     It  was  therefore  the  fame  thing  to  be 

a  bondman,,  a«  10  pay  the  eenTus,,  to  be  free  as  not 

to  pay  it. 

By  a  kind  of  letters  patent  ||  of  the  fame  prince 
in  favour  of  the  Spaniapds,  who  had  been  received 
into  the  monarchy,  the  counxs  are  forbid  to  demand 
•ny  ^ftfes  of  them,  or  to  deprrve  tfcem  of  thctr 
lands.  Thar  ilbianBgerf  tipM  ftieir  (Mi^ng  to  France 
~  were  treated  as  bondmen,  is  a  thing  well  known  j 
zrtd  Charfemain  bieing*  defifotrs  they  fliould  be  con- 
lidfered  as  freemen,  fince  he  wotrM  have  them  be 
proprictois  of  their  lands,  forbad  the  demanding 
any  cenfos  of  them. 
(')  In  the     A  capirufary  of  Charles  the  Raid  (^),  given  in 

-  Sition^of  ^^"^^^  ®^  *^^^  ^^y  Spaniards,  orders  tliem  to  be 
Bbhi«itts,  trcafccd  Kke  the  other  Franks,  and  forbids  the  re- 
^**"'^h  quiring  any  cenfus  of  them  :  confequemly  this 
jug^ ,.-    cenros  was  no*- paid  by^  freemen. 

The  thirtieth  article  of  the  edidr  of  Piftes  re- 
forms the  abufe,  by  which  feveral  of  the  hu/ba,nd- 

*  Si  ilk  de,  ufpiit^fao  bine  if^4muis  //,  »i  in  Pulifii^^hliu  toh 
Jftits  fwn  efl,  fib.  i.  formuF.  19. 

'"I*  Ep  mt  ijht  ingenuttaih  fagina  firma fiahilifque  confiftatn    Ibid. 

i  Pri/hn<K^e>  liktrtah  ^matn»  ^  emm  taiif  4tbU^  u^fu  Utm, 
Ibid. 

.    \  Pp^t^Htm  fr$^  HiJfMimp.  in  tbe  year  &ii.  cdiMO  of  Balo- 
ai«w».tom*  K  pAg*  500. 

men 
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men  belofiging  ta  the  kitiig  w  to  the  church,  ibid  B  6  6  c 
the  lands  dependent  on  their  manors  to  ecclefiaftks    ^^^*  . 
or  to  people  of  their  condition,  referving  only  a     *^"^^!' 
imaH  cottage  to  thenifeWes ;  by  ^vhich  meana  they 
avoided  paying  the  cenfus ;  and,  ic  ordains,  that 
things  (houtd  be  reftorcd  to  their  primitive  firua* 
tion  :  ohe  cenfus  was  therefore  a  tax  peculiiar  to 
bonidmeki. 

From  thence  alfb  it  follows,  that  there  was  n^ 
generai  oenfus  in  the  monarchy ;  and  this  is  clear 
from  a  great  number  of  pafiagcs.     For  what  could 
be  the  meaning  of  this  *  capitulary  ?   Wf  Mkwi 
that  the  p§yalceftfks  flaall  be  Imki  m  M places y  where 
formerfy  it  was  -f*  lau^idif  levied.     What  could  be    ' 
the  meaning  of  that  in  which  (^)  Charleoittn  orders  (^)  In  the 
\m  commi£&iies  in  the  provinces  to  make  an  exad  l^^^  ^ '  *l 
enquiry  into  aU  the  cenfus's  that  belonged  m  f or^  1 1 .  edi. 
mer  times  1|  to  the  king*s  demcfiic  ?  And  of  that  (^)  ^^5*  ^/ 
in  which  he  cS^fes  (rf  the  cenfos's  paid  by  tboTe  §  tonuT*' 
ef  whom,  theiy  are  demanded  ?  What  can  that  odier  P^g-  499« 
capitulary  (*)  mean,  in  which  we  read.  If  ^^  f^-'^H^o^^ 
fan  ♦*  bss  acqtdred  a  tributary  land^  en  wiieb  ^we  art.  6.  e^ 
were  acc$tfiiomed  to  levy  the  cen/ks?"  And  that  other,  ^*'|^".o^ 
in  fine  ("jy  in  which  Charles  the  Bald  l^  makes  toin.T** 

pag  50g. 
(n»\  Book 

•  Third  capitulary  of  the  year  805.  art.  20.  ft  25.  inftrted  id  jv/of  jj^- 
the  colleftion  of  Anzegifc,  bookiii.  art.  15,     This  is  agreeable  q'-.  1 
to  that  oi  Charles  the  Bald,  in  the  ]Mar  854.  apm.  -Aiti^ktcumf  ^-^^       ' 
art.  6.  \^^' 

^Unikasn^ue  Uptime exigeh^ur.     Ibid.  ,  infcrtedia 

II   Unatcunque  anttquttm  aa  partem  regu  yeutre  JoUbant.      Caj^l^  *j-    ;  «.  ^r 
tolary  of  the  year  Si 2,  art.  10,  &  11.  the  Lo 

J  De  Hits  unit  cenfa  exigunt.  Capitulary  of  the  year  813.  art.  6.  u    j       " 


ift*  qnii  terram  tributariam,  unde  ctnfus  ad  partem  nofirmm  /nv  j  '  < 
folehaty  fufceperit.    Book  iv.  of  the  Capitularies,  art.  37.      viar««f 
Unde  ctnfus  ad  j 
the  year  805.  art.  ,8. 


XX  Unde  ctnfus  ad  partem  re^s  exivit  aatiquitus.     Capitidary  of  ^      «    ^ 


ntiencion 
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> 

yyy'^  mention  of  the  lands^  whofc  cenfus '  had    from 
Chap,  ic.^^"^^  immemorial  belonged  to  the  kiiig. 

Obferve  that  there  are  fome  pafiages  which  feem 

at  firft  light  to  be.  contrary  to  what  I  have  (aid, 

and  yet  confirm  it.     We  have  already  feen  that 

the  freemen  in  th«  monarchy  were  obliged  only  to 

furnifh  particular  carriages;    the   capitulary  juft 

now  cited  gives  to  this  ^  the  name  of  cenfus,  and 

pppofes  it  to  the  cenfus  paid  by  the  bondmen. 

(o)  In  the      Betides,  the  edid  (°)  of  Piftes  takes  notice  of 

year  864.  i1^q{q  freemen  who  were  obliged  to  pay  the  royal 

^idon'of  cenfus  for  their  f  head  and  for  their  cottages,  and 

Baluzios,  who  had  fold  themfelves  during  the  famine.     The 

V*  '92-    j^jjjg  orders  them  to  be  ranfomed.    This  is  J  be- 

caufe  thofe  who  were  manumitted  by  the  king's 

letters,  did  not,  generally  fpeaking,  acquire  a  full 

and  perfed  ||  liberty,  but  they  paid  cenfum  in  capiu  \ 

and  thefe  are  the  people  here  meant. 

We  muft  therefore  explode  the  idea  of  a  general 
and  univerfal  cenfus,  in  imitation  of  that  of  the  Ro- 
mans, from  which  cenfus  the  rights  of  the  lords  are 
alfo  fuppofed  to  have  been  derived  by  ufurpation. 
What  was  called  cenfus  in  the  French  monarchy, 
independently  of'  the  abufe  made  of  that  word, 
was  a  particular  tax  impofed  on  the  bondmen  bj 
their  matters. 

*  Cenfibus  *vil  paraveredis  quos  Frond  homnes  ad  n^omf9' 
UfiaUm  ex/oltvere  deheta^ 

\  De  illisfrancis  homtdhus  qui  cenfum  regium  de  fuo  capite  &  di 
ftds  ncellis  debeant.     Ibid. 

X  The  28th  article  of  the  fame  edifl  explains  thi«(  extremelf 
well ;  It  even  makes  a  diftin^on  between  a  Roman  freedmaa 
and  a  Frank  freedman  :  And  we  likewife  fee  there  that  the  cen- 
fus was  not  genera] ;  it  deferves  to  be  read. 

Ij  As  appears  by  a  capitalary  of  Charlemain  In  the  year  8x5^ 
which  we  have  already  quoted, 

Ibcg 
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I  beg  the  reader  to  excufe  the  trouble  I  muHt  give  Book 
him  with  fuch  a  number  of  citations.  I  fhould  be^^^^* 
mpre  concife,  did  I  not  meet  with  the  Abbe  du 
Bos's  book  on  the  eftablilhment  of  the  French  mo- 
narchy in  Gaul,  continually  in  my  way.  Nothing 
is  a  greater  obftacle  to  our  progrefs  in  knowledge^ 
than  a  bad  performance  of  a  celebrated  author ; 
becaufe,  before  we  inftrudt,  we  muft  begin  with 
undeceiving* 

C  H  A  P.    XVI. 

Of  the  feudal  lords  or  vajfals. 

I  Have  taken  notice  of  thofe  volunteers  among 
the  Germans,  who  followed  their  princes  in 
their  feveral  expeditions. ,    The  fame  ufage  con- 
tinued after  the  contjueft.     Tacitus  mentions  them 
by  the  name  of  companions  (') ;  the  Saliq  law  by  W^*'^-^^ 
that  of  men  who  have  vowed  fealty  *  to  the  king; 
the  formularies  of  (')  Marculfus  by  that  of  the(»)Bo<*i. 
king's  ^/n^nVj'f',  the  earlieft  French  hiftorians^oj"""*!*** 
by  that  of  Leudes  ||,  faithful  and  foyal ;  and  thofe 
of  later  date  by  that  of  vaflals  §  and  lords. 

In  the  Salic  and  Ripiiarian  laws  we  meet  with  an 
infinite  number  of  regulations  in  regard  to  the 
Fraqks,  and  only  with  a  few  foi*  the  Antruftw's. 
The  regulations  concerning  the  Antruftio's  are 
difierent  from  thofe  which  were  made  for  the  other 
Franks ;  they  are  full  of  what  relates  to  the  fettling 

*  ^ifimt  m  trufli  ngis,  tit.  ^4.  art.  4. 
t  FioHi  the  word  trtw,  which  fignifies  faithliilj  among  the 
Germans. 

II  Leudes f  fidtles.  \ 

Vol.  II.  £  e  ^H 
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B  o  o  K .  of  the  property  of  the  Franks,  but  mention  not  a 
C?^^  6  ^^^^  concerning  that  of  the  Antruftio's.     This  is 
*  becaufe  the  propeny  of  the  latter  was  regqiated 
rather  by  the  political  than  by  the  civil  law,  and 
was  the  fhare  that  fell  to  an  arn>y,  and  not  the  pa- 
trimony of  a  family. 

The  goods  referred  for  the  feudal  lords  were 
called  fifcal  *  goods,  benefices,  honours,  and  fiefs, 
by  difierent  authors  and  in  difierent  times. 

There  is  no  doubt  but  the  fiefs  at  firfl:  were  at 
(t)  Seethe  will  (^),  We  find  in  Gregory  of  Tours  C*),  that 
^^  ,  ^  ^f  Sunegifilus  and  Gallpmanus  were  deprived  of  all  they 
the  fiefs ;  held  of  the  exchequer,  and  no  more  was  left  them 
^^^^^than  their  real  property.  When  Gontram  raifed 
book.  his  nephew  Childebert  to  the  throne,  he  had  a  pri- 
(a)  Book  vate  conference  with  him,  in  Which  he  named  $ 
9th  chap,  jj^g  pcrfons  who  ought  to  be  honoured  with,  and 
^  thofe  who  ought  to  be  deprived  of,  the  fiefs.    In 

a  formulary  f  of  Marculfus,  the  king  gives  in  ex- 
change not  only  the  benefices  held  by  his  exchequer, 
but  likewife  thofe  which  had  been  held  by  another. 
V[)  ^>^•  The  law  of  the  Lombards  oppofes  C^)  the  benefices 
1'',  '  '  to  property.  In  this  our  hiftorians,  the  formu- 
laries, the  codes  of  the  different  barbarous  nations, 
and  all  the  monuments  of  thofe  days,  are  unani- 

*  Ft/calf  a.  See  the  14th  formnlary  of  Marcolfus,  book!. 
It  is  mentioned  in  the  life  of  S.  Maiir,  dedtt  fifcum  umtm:  and  in 
the  annals  of  Metz,  in  the  year  747,  dedit  ilU  cofmtaiJu  H  fifiu 
flurimos*  The  goods  defigned  for  the  fupport  of  the  royal  fa- 
mily were  called  regalia, 

$  ^os  honoraret  munerihts,  quos  ah  bwort  difilkret.  Ibid* 
lib.  vii. 

f  Felreliquis  quibufcumqui  ogfiefidts^  quodcumqui  illi^  n/tl  fJiU 
nojiiti  iniffislQciiUnmJJinofiitwr.  'Xib.  i.  formal.  50. 


mous 
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tnduS.     In  fine,  the  writers  of  the  book  of  fiefs  ^f"  Book 
inform  uS,  that  at  firll  the  lords  could  take  them  q^^' 
back  when  they  pleafed^  that  afterwards  they  granted      ^ 
them  for  the  fpace  of  a  year|,  and  that  at  length 
they  gave  them  for  lifen 

CHAP.    XVIL 
Of  the  military  fervice  of  freemen^ 

TWO  forts  of  people  were  bound  to  military 
fervice }  the  great  and  lefifer  vaflals,  who  were 
obliged  in  confequence  of  their  fief;  and  the  free- 
men, whether  Franks,  Romans,  or  Gauls, who  ierved 
under  the  count,  and  were  commanded  by  him  and 
his  ofiicers* 

The  name  of  freemen  was  given  to  thole^  who 
on  the  one  hand  had  no  benefices  or  fiefs,  and  on 
the  other  were  not  fubje£b  to  the  bafe  fervices  of 
villainage  \  the  lands  they  pofiefled  were  what  they 
called  allodial  eftates. 

The  counts  (*)  affembled  the  freemen,  and  led  (*)?««  t)i« 
them  againft  the  enemy  \  they  had  officers  under ^c^vaHcl 
them  who  were  called  §  vicars  \  and  as  all  the  free-  maign  ia 
men  were  divided  into  hundreds,  which  conftituted  g^^  ^^^ 
what  they  called  a  borough,  the  counts  had  alfo  of-  3^4/ 
fiqers  under  them,  who  wiere  deuominated  cMenarii^  edition  of 

^  BaloziaSy 

.    .     ^         ,  -  .    »>     .  torn.  i.  p4 

f  Anltquijfimo  imm  Umpire  fie  erat  in  Demtnorum  foteflate  con*  ^qj  .  ^nd 

tiSKumj  UP  quando  *viUent  foffent^  auferrt  rem  itrfeudum  aft  daiam  :  the  cdidt 

f9Jiia  *vero  convintum  eft  ut  per  annum  tantum  Jirmitatem  habefent^  of  Piftes 

deindi  ftatutum  eftutufyueadvitamjideliifroducereturt     ^^Q^o- in  the  year 

rum,  lib.  1.  tii.  i.  86.    art. 

X  It  was  a  kind  of  precarious  tenure  which  the  lord  coofented  26.  com<i. 
or  refufed  to  renew  every  year;  as  Cujas  has  obferved.  p^ ' \%f>^ 

%  £t  habcbat  unufquifque  comes  Vicar  ios  &  Centenaxios  fecum* 
hook  ii.  of  the  capitularies  art.  28. 

E  e  2  and 
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Book  and  led  the  freemen  *  of  the  borough,  or  their 
XXX.    hundreds,  to  the  field* 

ap.  17.     ^j^.^  divifion  into  hundreds  is  poflerior  to  the 
eftablilhment  of  the  Franks  in  Gaul.    It  was  made 
by  Clotharius   and  Childebert^    with  a   view  of 
^  obliging  each  diftriA  to  anfwer  for  the  robberies 

committed  in  their*divifion ;  this  we  find  in  the  de- 
.  crees  'f  of  thofe  princes.   A  regulation  of  this  kbd 
is  to  this  very  day  obfervcd  in  England. 
'  .  As  the  counts'  led  the  freemen  againft  the  ene- 
my, the  feudal  lords  commanded  al(b  their  va(!als 
-or  reaf-^vaflals ;  and  the  biftops,  abbots,  or  their  j; 
pCwItu-  ^(jvocates  likewife  commanded  theirs  (*). 
Charle-        The  bilhops  were  greatly  embarrafled,  and  {^) 
»aiD,  in  inconfiftent  with  themfelves  j    they  tequeffced  of 
812^^.  Charlemain  not  to  oblige  them  any  longer  to  a  mi- 
1.  &  $.  e^litary  fervice ;  and  when  Jit  granted  their  requeft, 
Balttziw   ^^^y  complained  that  he  b*d   deprived  them  of 
tom.  1/  the  public  efteem ;  fo  that  this  prince  was  obliged 
pag.  496.  iQ  juftify  his  intentions  upon  ;this  head.    Be  that 
S;S;as  it  may,  when  they  were  exempted  from  march- 
of  they^aring  againft  the  enemy,  I  do  not  find  that  their  vaf- 
llfec/at^'  fals  were  led  by  the  counts ;   on  the  contrary,  we 
Worms,    fee  (')  that  the  kings  or  the  bifliops  chofe.  one  of 
edition  of  their  feudatories  to  condud  them.  '  -  . 

pag°  408.  ^^  *  capitulary  (*)  of  Lewis  the  Debonnaire,  this 
&  410.  prince  diftinguiflies  three  forts  of  vaflals,  thofe  bc- 
^"la-^^of"  ^^"S^"8  ^^  ^^  king,  thofe  to  the  bifhops,  and  thofe 

Worms  in      ♦  They  were  called  Compagenfis. 

the  year        \  Publifhcd  in  the  year  t^^^,   art.  1.     Sec  the  capitalanesy 
S03.  edi-  f  ditfon^of  Baluzius,  pag.  20.     Thefe  regulations  were  undoabc- 
tion  of      ediy  made  by  agreement. 
Baluziusy       I  Adrvocati. 

pao.  409.  and  the  council  in  tbr  year  845,  under  Charles  the  Bald,  in  vemo 
paiatio,  edition  of  Baluzius,  tom.  ii.  pap:.  17.  art.  8,  (»)  .The  5th  Ca- 
pitulary of  (he  year  819.  art.  27.  editioa  of  Baloztas^  pag.  6i8. 

16 
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to  the  counts.     The  *  vaflals  of  a  feudal  lord,  were  Book 
not  led  againft  the  enemy  by  the  count,  except  ^?^^'^* 
fome  employment  in  the  king's  houfhold  hindered      ^*  ^^* 
the  lord  himfelf  from  commanding  them. 

But  who  is  it  that  led  the  feudal  lords  into  the 
field  ?  No  doubt  the  king  himfelf,  who  was  always 
at  the  head  of  his  faithful  vaf&ls.  Hence  we  con* 
ftantly  find  in  the  captularie?  a  dil{}p<5i;ion  made  f 
between  the  king's  vjaHMs  and  chofe  ^if  the  bifhops* 
Such  brave,  and  mag|ianiri)ou$^  princ<^'  as  pur  kings^ 
did  not  talce  the  field  tx>  put  themfe^e$  at  the  .head 
of  an  ecclefiaftic  militia  j  thefe  Werci^ppt'  the  men 
they  chofe  to  conquer  or  die  with.  •  •_  .    . 

But  thefe  lords  carried  their  vaflals  and  rear* 
vaflals  with  them  >  as.we  can  prove  by  the  capitu- 
Jary:|;>  in  which  Charlemain  ordains  that  every 
freeman,  who  has  four  manors  either  in  his  oWn 
property,  or  as  a  benefice  from  fomebody  elfc, 
fliould  march  againft^  the  enemy  or  follow  his  lord. 
It  is  evident^  that  Charlemain  means,  that  the  per- 
fon  who  had  a  manor  of  his  own  ihould  march 
lender  the  count,  and  he  who  held  a  benefiice  of  a 
lord,  ihould  fet  out  along- with  him.  ^ 

•  Dt  Vaffis  DomnicU  qui  adhuc  intra  cafam  fertviunt  &f  tamen 
beneftcia  SaBere  nofcuntur^  fiatutum  eft  ut  quicHmque  ex  eis  cum 
DomnQ  Imptratore  domi^  rem^m/erintf  lioffmlos  fuos  cafatos  ficum 
non  retififotit ;  fed  cum  comite,  cujus  pagen/es  funt^  ire  fermitianK 
2d  capitulary  ia  the  year  812.  art.  7.  edition  of  Baluzius,  torn,  i* 
pag.  494. 

T  1  Capital,  of  the  year  812.  art.  5.  4e  hominibus  neftris^  fsT 
ipi/coporum  H  abhatum  qui  *vel  beneficia  *vel  taiia  propria  habentp 
{ffr.  edition  of  Baluzius^  tom.  i.  pag.  490. 

X  In  the  year  812.  chap.  1.  edition  of  Balnzius.  pag.  490* 
ut  omnis  homo  liber  quatuor  man/os  *ueftitos  de  proprio  fuo^  Jive  di 
alicvjus  beneficio"  babet^  ipfe  fe  fraparett  tsT  iffe  in  ba&em  pergat^ 
Jive  cum  feniore  fuo. 

> 
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Book      And  yet  the  Abbe  du  Bos  (^)  pretends  that,  when 

Q^^l    mention  is  made  in  the  capitularies,  of  tenants  who 

C)  Tom,  ^^pc^dc^  on  ^  particular  lord,  no  others  are  meant 

iii.  book    than  bondmen ;   and  he  grounds  his  opinion  on 

6.  chap,    the  law  of  the  Vifigoths,  and  the  praftice  of  that 

eft^U?-  nation.     It  is  much  better  to  rely  on  the  capitula* 

ment  of    rij^s  themfelves ;    that  which  I  have  juft  quoted, 

monirr^^%s  cxprefly  the  contrary.     The  treaty  between 

^Yf        Charles  the  bald  and  his  brothers,  takes  notice  aifo  of 

freenien,    who  might  chufe   to  follow  cither  4 

lord  or  |he king;   and  this  regulation  is  conform- 

'  gble  to  a  great  many  others^ 

We  may  therefore  conclude,  that  there  were 
three  forts  of  military  fervices ;  that  pf  the  king's 
vaflals,  who  had  ho  other  vaflals  under  them ;  that 
of  the  bifliops  or  of  the  other  clergy,  and  thrir 
vaiTals  and,  in  fine,  that  of  the  county  who  com* 
man4ed  the  freemen. 

Not  but  the  valTals  might  be  alfo  fubjed  to  the 
count  %  as  thpfe  who  have  a  particular  command 
are  fubordinate  to  him,  who  is  invefted  with  a 
more  general  authority. 

We  even  find  that  the  count  ^nd  the  king's 
conimifTari^s  might  oblige  them  to  pay  the  fine, 
when  they  had  not  fulfilled  the  engagements  of 
(It)  Capita-  their  fief.  In  like  manner  if  the  king's  vaflals  (*) 
'*^y  ^82^^  committed  any  outrage,  they  were  fubjeft  to  the 
art.  1 K  corrcftion  of  the  count,  unlefs  they  chofe  tq  fubr 
apu^ver-  ipjt  rathcr  ti3  that  of  the  king* 

tium^  edj* 

tion  of  ',     ^ 

^om.  ii. 

(p  H  A  P. 
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,   '  B  O  t)  K, 

CHAP.      XVm.  XXX. 

Chap«  1 8. 

Of  the  double  fervice. 

TT  was  a  fundamental  principle  of  the  monarchy 
-■-  that  wholbcver  was  fubjed  to  the  military  power 
of  another  perfon,  was  fubjed  alfo  to  his  civil  jurif- 
didtion.     Thus  the  capitulary  {^)  of  Lewis  the  De-  (0  Ait.  i. 
bonnaire  in  the  year  815,  makes  the  military  power  ^*  *"^/^« 

•  '  council  idl 

of  the  counts   and  his  civil  jurifdidion  Over  theo/frffo/n- 
freemeii,  keep  always  an  equal  pace.     Thus  the^^'^®^^^© 
placita  *  of,  the  count  who   carried  the  freemen  aJt^g^Jj^ 
againft  the  enemy,   were  (^)  called  the  placita  of  tion  of  Ba- 
the freemen ;  from  whence  undoubtedly  came  this  ^"*"*V. 
maxim,  that  the  queftions  relating  to  liberty  could  pag.  17. 
be  <ief;ided  only  in  the  count's  placita,  and  not  inC)^ap>- 
thofe  of  his  officers.    Thus  the  count  neve!"  led  the  ^opk  Itk 
vailals  (^)  beknging  to  the  bifhops  or  to  the  abbots  of  the  col- 
againft  the  enemy,  becaufe  they  were  not  iubjedt  ^^'^".^^ 
to  this  civil  jurifdidtion.  Thus  he  never  commanded  art.  5 7.  * 
the  rcar-vaffals  belonging  to  the  king's   vaflalst  *°^  t^«. 
Thus  the  glofiary  f  of  the  £ngli(H  laws  informs  us,  tuiary^of 
that  thofe  to  whom  X  ^^  Saxons  gave  the  name  lIbwIs  the 
of  Qoples^  were  by  the  Normans  called  counts^  or  ^^^^  ^ 

companions^  becaufe  they  Ihared  the  judiciary  fines  819.  art. 
with  the  king.  Thus  we  fee,  that  at  all  times  the  i4«  «d»- 
duty  of  a  vaffal  §  towards  his  lord,  was  to  bear  Balazhis 
arms  ||,  and  to  try  his  peers  in  his  court.  tom.  i. 

*Oraffizes.  To^eer^e 

f  It  is  to  be  found  in  the  coUe^Uon  of  William  Lambard,  tl$  \[y^  ^^^ 
frifcis  Anglorum  legibus.  ^f  jj^^ 

t  In  the  word  Satrapta.  prccedinff- 

-   §  This  is  well  explained  by  the  affixes  of  Jerufalem,  chap,  chapter. 
221  &  222.  ^     * 

II  The  advowees  of  the  church  fadvocaii)  were  equally  at  the 
head  of  their  placita,  and  of  their  militia. 

E  c  4.  One 
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Book  One  of  the  reafons  which  produced  this  con* 
^^^*  nexion  between  the  judiciary  right  and  that  of 
?' '  *  leading  the  forces  againft  the  enemy,  was  becaufe 
the  perfon  who  led  them  exaded  at  the  (kme  time 
the  payment  of  the  fifcal  duties,  whidi  confifted  in 
fbme  carriage  fervices  due  by  the  fipcemen,  and  in 
general  in  certain  judiciary  profits^  of  which  we 
ihall  treat  hereafter* 

The  lords  bad  the  right  of  adminiitering  juftice 
m  their  fief,  by  the  fame  principle  as  the  counts  had 
it  in  their  counties.  And  indeed,  the  <K>uiities  in 
the  feveral  variations  that  h^^ned  at  different 
tiines,  always  followed  the  variations  "of  the  ikfs ; 

both  were  governed  on  the  rameplan,and  by  lihe  iame 
principles.  In  a  word^  the  counts  in  their  coun- 
ties  were  lords,  and  the  lords  in  their  leignories  were 
counts. 

It  has  been  a  miftake  to  confido*  iht  counts  as 
civil  officers,  and  the  dukes  as  militaty  ^command- 
ers.  Both  were  equally  civil  ^  and  military  offi'* 
cers :  the  whole  difference  confifted  in  the  duke^s 
having  feveral  counts  under  him,  though  diere 
were  counts  who  had  no  duke  over  them,  as  live 
(')  Chro-  learn  from  Fredcgarius  (f), 

"h  ^^'    8      ^^  ^^^^  ^  imagined  perhaps  that  the  govern* 

inthcycarmcnt  of  the  Franks  muft  have  been  very  Icvere 

^i6*       at  that  time,  fince  the  fame  officers  were  inveiled 

with  a  military  and  civil  power,  nay,  even  with  a 

Bfcal  authority,  over  the  fubjeds ;  w)iicii  in  the 

*  $ee  tbe  8th  formulary  of  Marculfiis,  book  i*  which  cont 
tains  the  letters  given  to  a  duke^  patriciany  or  count ;  and  in* 
veils  them  wi(h  the  civil  jurifdi^n,  apd  the  fifcal  adipiaiin- 
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preceding  books  I  hzrt  obferved  to  be  diftinguifh-  B  o  o  k 
ing  marks  of  defpotifm.  ' .  c^^^\  * 

But  we  tnuft  not  believe  that  the  counts  pro-  .  * 

nQunced  judgment  by  tbemfelves,  and  adminifbered 
juftice  in  the  fame  manner  as  the  bafhaws  inTurky  ; 
in  order  to  judge  affairs^  they  aifembled  a  kind  of 
afiizes,  where  the  principal  men  appeared. 

To  the  end  we  may  thoroughly  underftand  what 
relates  to  the  jviidicial  proceeding^,  in  the  formu« 
la's,  la  the  laws  of  the  barbarians,  and  in  the  ca- 
pitularies', it  is  proper  to  obierve  chat  the  fundtions 
of  the  count,  of  the  Grafio  or  fifcal  judge,  and  the 
Centenarius^  were  the  fame ;  that  the  judges,  the 
Ratbimiurgbers^  and  the  fheriffs,  were  the  fame 
persons  under  difli^reitt  names.  Thefe  were  the 
count's  affiftants,  an^  were  generally  feven  ia  num* 
ber ;  and  as  he  was  obliged  tq  have  twelve  perfons 
to  judge  t,  he  filled  up  the  number  with  the 
principal  men  ||. 

But  whoever  had  the  jurifdi<9ion,  the  king,  the 
count,  the  Grafio^  the  Cenlet$arius,  the  lords,  or 
the  clergy,  they  never  tried  cauies  alone ;  and  this 
ufage,  which  derived  its  origin  from  the  forefts  of 
Germany,  was  ftill  continued  even  after  the  fiefs 
had  aJGTumed  a  new  form. 

With  regard  to  the  fifcal  power,  its  nature  was 
fuch,  that  the  count  could  hardly  abule  it.  The 
rights  of  the  prince  in  refpcft  to  the  freemen,  were 
fo  fimple,  that  they  confi^d  only,  as  we  have  al#- 

t  See  concerning  this  fubjeQ  the  capiKalaries  of  Lewis  the 
pious,  added  to  the  Salic  law»  art.  2.  and  the  formula  of  jodg- 
inents  given  by  Du  Cange  in  the  word  Sont  homines. 

II  Per  bonos  homines 9  fometimes  there  were  none  but  principal 
l»eQ»    Sec  the  vippen4i;c  to  (he  formularies  of  Marculfus,  ch.  5 1  • 

ready  ' 
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^xxx^  ready  obfcrved,  in  certain  carriages  which  were* 
Chap.  %g.  ^Jc^nanded  of  them  on  fome  public  occafions.  And 
as  for  the  judiciary  rights,  there  were  laws  which 
(<)  See  the  prevented  (^)  mifdemeanors. 

law  of  the 
Ripuari- 
zn&f  tit. 
89.  and 
the  law  of 
theLom- 
bardsy 
bookii. 
tit,  52. 
J.  9. 


CHAP.    XIX. 

«  > 

Of  compofitims  amon^  the  barbarous  nations. 


C I N  G  E  it  is  impofllble  to  have  any  tolerable 
^  notion  of  our  political  law,  unlefs  we  are  tho- 
roughly acquainted  with  the  laws  and  manners  of 
the  German  nations,  1  (hall  therefore  paufe  here  a 
while,  in  order  to  inquire  into  thofe  manners  and 
laws. 

It  appears  by  Tacitus,  that  the  Germans  knew 
only  two  capital  crimes  ;  they  hanged  traitors, 
and  drowned  cowards ;  thefe  were  the  only  public 
<  icrimes  among  thofe  people.  When  a  man  f  bad 
injured  another,  the  relations  of  the  perfon  injured 
took  ihare  in  the  quarrel,  and  the  offence  was  can- 
celled by  a  fatisfa£tion.  This  fatisfadion  was  made 
to  the  perfon  oBended  when  capable  of  receiving 
it ;  or  to  the  relations  if  they  had  been  injured  in 
common,  or  if  by  the  deceafe  of  the  party  injured, 
the  fatisfadtion  had  devolved  to  them. 

In  the  manner  mentioned  by  Tacitus,  thefe  fatif- 
faftions  were  made  by  the  mutual  agreement  of  the 
parties ;  hence  in  the  codes  of  the  barbarous"  na- 
tions  thefe  fatisfadions  are  called  compofitions. 

^  And  ibme  tolls  on  rivers/  of  which  1  hlive  fpoke  already. 

-f-  Sufcipen  tarn  inimicitias^  ftu  patris  feu  propiaqui^  quam  amt' 
eitias  necejfe  eft :  ntc  implacabiles  inrant ;  luitur  enim  itiam  bond' 
ciJIum  c€rt§  armentorum  ac  pecorum  numerot  redpit^ui  JatufaSinum 
utti*verfa  domus.    Tacit,  de  morib.  Gexm. 

The 
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The  law  •  of  the  Frifians  is  the  only  one  I  find  Book 
that  has  left  the  people  ia  that  fituation,  in  which  cha    ■* 
every  family  at  variance  was  in  fome  meafure  in        ' 
the  ftate  of  nature,  and  in  which  being  unrellrained 
either  by  a  political  or  civil  law,  they  might  give 
a  loofe  to  their  revenge,  till  they  had  obtained  fatif- 
fa^on.    Even  this  law  was  moderated ;  a  regula- 
tion was  made  (^),  that  the  perfon  whofe  life  was  (H)  AdJw 
fought  after,  ihould   be  unmolefled  in  his  own^^%?«n- 
houfe,  as  alfo  in  going  and  cpming  from  church,  !^' ^**  ** 
and  from  the  court  where  caufes  were  tried. 

The  compilers  of  the  Salic  laws  cite  (')  an  an-  /k  g^.^ 
cient  ufage  of  the  Franks,  by  which  a  perfon  who  law,  riu 
had  dug  a  corpfe  out  of  the  ground  in  order  to  ftrip  ^T"''  V.  '• 
it,  Ihould  be  banifhed  from  fociety,  tilt  the  rela-j.j. 
tions  had  confented  to  his  being  readmitted.     And 
as  before  that  time  ftridt  orders  were  iflued  to  every 
one,  even  to  the  ofFender!s  own  wife,  not  to  give 
him  a  morfel  of  bread,  or  to  receive  him  under 
their  roof;  fuch  a  perfon  was  in  relpeft  to  others, 
and  others  ip  refpei^  to  him,  in  a  date  of  nature, 
till  an  end  w^  put  to  this  ftate  by  a  coihpoOtion. 

This  excepted,  we  find  that  the  fages  of  the  difw 
ferent  barbarous  nations  thought  of  determining 
by  themfelves,  what  would  have  been  too  long  and 
too  dangerous  to  expeA  from  the  mutual  agree-* 
ment  of  the  parties.  They  took  care  to  fix  the 
value  of  the  compofition  which  the  party  injured 
was  to  receive.  All  thofe  barbarian  laws  are  in 
this  refpeft  ipoft  adipirjtbly  exadt  j  thefeveral  cafes 

^  See  this  law  in  the  2d  title  091  mprders ;  and  Vulemar's  ad« 
dj^ion  oij  fPbbcri^, 

are 
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B  •  o  K  ^^  minutely  *  diftinguifhedi  the  circumfl:ance$  ate 

XXX.    Weighed,  the  law  fupftitutes  itfelf  in  the  place  of 

^^' *9' the  perfon  injured,  and  infifts  upon  the  fame  fa- 

tisfaAion  as  he  himfelf  would  have  demanded  in 

cold  blood. 

By  the  eftablifhing   of  thofe  laws,  the  German 
nations  quitted  that  ftate  of  nature,  in  which  they 
,  feem  to  have  lived  in  Tacitus's  time. 
Ayuooki.     Rotharis  declares  in  the  law  of  [^)  the  Lorn- 
tit*  7.  §•  bards,  that  he  had  increaied  the  compofitions  an- 
'5*         ciently  accuftpmed  for  wounds,  to  the  end  that  the 
wounded  perfon  being  fully  fatisfied,  all  enmities 
fhould  ceafe,    ^  And  indeed,   as   the  Lombards, 
from  a  very  poor  people,  were  grown  rich  l5y  the 
conqueOr  of  Italy,  the  ancient  compofitions  mm 
become  frivolous,    and  reconcilements  prevented. 
I  do  not  queilion  but  this  was  the  motive,  which 
obliged  the  other  chiefs  of  the  conquering  natioBS, 
to  make  the  different  codes  of  laws  now  extant. 

The  principal  compoficion  was  that  which  the 
murderer  paid  to  the  relations  of  the  deceased.  The 
(>)  See  the  difference  of  (0  conditions  produced  a  difierence  in 
law  of  the  ^j^  compofitions  :  Thus  in  the  law  of  the  Angli, 
i.  j^/.  2.  there  was  a  compofition  of  fix  hundred  fous  for 
jb  4  ibid,  the  murder  of  an  adelingj  two  hundred  for  that  of 
theVawof^  freeman,  and  thirty  for  killing  a  bondman.  The 
theBava-  largenefs  therefore  of  the  compofition  for  the 
'h  °^' 8*  &  life  of  a  man,  was  one  of  his  chief  privileges  -, 
5.  and  the  for  befide  the  diftindUon  it  made  of  his  perfon,  it 

law  of  the 

Frifians,        .  ^j^^  g^^.^  j^^^  ^  admirable  in  this  refpca  ;  fee  efpeciillf 
pt.  xvt      ^^  ^i^g^  2,  3,  ^,  ^  6>  and  7,  which  related  to  the  dealmg  <^ 
cattle. 

like- 
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likewife  cftablifhed  a  greater  fecurity  in  his  favour  gooc 
among  rude  and  boifterous  nations.  XXX. 

This  wc  are  made  fenfible  of  by  the  law  of  the^^^P*  *9* 
(™)  Bavarians :  it  gives  the  tiames  of  the  Bavarian  /m\Tit  iJ. 
families  who  received   a  double  compofition,  be-chapwxx* 
caufc -they  were  the  firft  *  aftet  the  Agilolfings, 
The  Agilolfings  were  of  the  ducal  race,  and  it  was 
cuftotnary  with  this  nation  to  chufe  a  duke  out  of 
that  family  y  thefe  had  a  quadruple  compofitioh. 
The  compofitiori  for  a  duke  exceeded  by  a  thirds 
that  which  had  been  eftablifhed  for  the  Agilolfings  : 
htcaufo  he  is  a  duke^  fays  the  law,  a  gresier  honour 
is  paid  to  him  than  So  his  relations. 

All  thefe  compofitions  were  valued  in  money. 
But  as  thofe  people,  efpecially  when  they  lived  in 
Germany,  had  veiy  little  fpecie,  they  might  pay  it 
in  cattle,  com,  moveables,  arms,  dogs,  hawks  •f*, 
lands,  &c.:  The  law  itfelf  ||  frequently  determined 
the  value  of  thofe  things ;  which  explains  how  it. 
was  poflible  for  them  to  have  fuch  a  number  of  pe-* 
cuniary  punishments  with  fix  very  little.money. 

Thefe  laws  were  therefore  employed  in  exaftly 
determining  the  difference  of  wrongs,  injuries,  and 
crimes, ;  to  the  end  that  every  one  might  know  how 
far  he  had  been  injured  or  offended,  the  reparation 
he  was  to  receive,  and  efpecially  that  he  was  to  re- 
ceive no  m6re. 

*  HoBidra,  Ozza,  Sagana,  Habilingna,  Anniena.    Ibid. 

f  Thus  the  kw  of  Ina  valued  life  by  a  certain  fum  of  monef , 
or  by  a  certain  portion  of  land.  Leges  Ina  regis ^  titukde  aHlUc9 
tegiof  de  frtfcis  Anglorum  kgi^s.     Cambridge  1644.  /' 

"  \  See  the  law  of  the  Saxons,  which  makes  this  fanle  ifgula- 
tien  for  feveral  people,  chap.  1 8.  See  alio  the  law  of  thg  Ripu- 
arians,  tit.  36.  §  11.  the  law  of  the  Bavarians,  tit.  f .  |  10,  & 
11.  5/  awrum  nott  ifaietf  doiut  mliam  fetumam^  memd^Of  ter* 
ram^  &c.  ' : 

In 
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^xx"^  In  this  light  it  is  cafy  to  conceive,  that  ^  per&n 
CJup.  I'o.  ^^o  b^  taken  revenge  after  having  received  fad£- 
fadion,  was  guilty  of  an  heinous  crime.  This 
contained  a  public  as  well  as  a  private  offence :  k 
was  a  contempt  of  the  law  of  itfelfi  a  crime 
which  the  legiflators  *  never  failed  to  punifli. 

There  was  another  crime,  which  above  all  othe^ 
was  confidered  as  dangerous »  when  f  thofe  people 
loft  ibmething  of  their  fpirit  of  independence,  and 
when  the  kings  endeavoured  to  eftabliih  a  better 
civil  adminiftratioh :  this  was  the  refufing  to  give 
or  to  receive  fatisfaAion.  We  find  in  the  difiereac 
codes  of  the  laws  of  the  Barbarians,  that  the  legifla- 
,  tors  were  peremptory  i|  on  this  article.  In  effeft,  a  per- 
fon  who  refufed  to  receive  fatisfadtion,  wanted  to  pre- 
ferve  his  right  of  profecution  \  he  who  refufed  to  give 
it,  left  the  right  of  profecution  to  the  perlbn  in- 
jured I  and  this  is  What  the  fages  had  reformed  in 
the  inftitutions  of  the  Germans,  whereby  people 
were  invited  but  not  compelled  to  compofidons. 

I  have  juft  now  made  mention  of  a  text  of  the 
Saliclaw,  in  which  the  legiflator left  (he  party of- 

*  Seethe  law  of  the  Lombards,  book!,  tit.  25.  §  21.  ibid, 
book  i.  tit,  9.  §.  8.  ic  34.  ibid.  ^.  38.  and  the  capitalary  of 
Charlemain  in  ^he  year  802.  ch^p.  32.  containing  an  inftruoioo 
given  to  thofe  whom  he  fent  into  die  provinces. 

f  See  in  Gregory  of  Tours,  book  vii.  chap.  47.  thedetaOof 
a  procefs,  wherein  a  party  ]o(es  half  the  compofition  that  had 
been  adjudged  to  him,  for  having  don^  juiHce  to  himfelf,  in- 
i^ead  of  receiving  fktisfa^tion,  whatevei*  injury  he  might  have  af" 
terwards  received. 

II  See  the  law  of  the  Saxons,  chap.  3.  &  4.  the  law  of  the 
Lombards,  book  i.  tit.  37.  §.  i.  Ui,  and  the  law  of  the  Ale- 
mans,  tit.  45.  §.  I.  &  2.  This  laft  law  gave  leave  to  the  party 
injured  to  right  himfelf  upon  the  fpot,  and  in  the  firft  tranfport 
of  paiTion.  See  alfo  the  capitularies  of  Charlemain  in  the  year 
.  779.  chap.  22.  in  the  year  802*  chap,  ^t*  and  alfo  that  of  the 
year  805.  chap.  5. 

fended 
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fended  at  liberty  to  receive  or  to  refufe  fatisfaftion ;  B  o  o  « 
it  is  the  law  *  by  which  a  perfori  who  had  dripped  a  p?^^^' 
dead  body,  was  expelJed  from  fociety,  till  the  re-     *^* 
lations   upon  receiving  fatisfadion  petitioned  for 
his  being  readmitted.     It  was  owing  to  the  refpeft 
they  had  for  facred  things,  that  the  compilers  of 
the  Salic  laws  did  not  meddle  with  the  ancient 
ufage. 

It  would  have  been  abfolutely  unjuft  to  grant  a 
compofition  to  the  relations  of  a  robber  killed  in 
the  fa£):,  or  to  the  relations  of  a  woman*  who  had 
been  repudiated  for  the  crime  of  adultery.  The 
law  (")  of  the  Bavarians  allowed  no  compofition  in  fn\see  the 
the  like  cafes,  but  punifhed  the  relations  who  decree  of 
fought  revenge.  Ig^^ 

It  is  no  rare  thing  to  meet  with  compofitions  w^  Ugi^ 
for  involuntary  adions  in  the  codes  of  the  laws  of  ^«'»  ^''^-S* 
the  Barbarians.  The  law  of  the  Lombards  isgc-|''^J  * 
nerally  very  prudent ;  it  (®)  ordaiiied,  that  in  thofe  law  of  the 
cafes  the  compofition  Ihould  be  according  to  thc^"!^**^** 
perfon's  generofity ;  and  that  the  relations  fhould(o)B^ki. 
no  longer  be  pernriitted  to  purfue  their  revenge.        ^^''^*  J-4' 

Clotharius  the  fecond  made  a  very  wife  decree : 
he  forbad  (p)  the  perfon  robbed  to  receive  arty  clan-  (p)  Paaui 
deftine  compofition,  and  without  an  order  from  P'o  ^«n<>'« 
the  judge.     We  fliall .  prefcntly  fee  the  motive  of  Sl"^ 

this  law.  bertamft 

ClotarB- 

•  The  compilcM  of  the  law  of  the  Ripuariam  beta  to  have  '*"*»  ^^ 
foftened  thii.    See  the  85 th  title  of  thofe  laws.  593<  ^ 

Clotarii  2. 
regis  circa 
annum 
59  5. chap. 
II. 

CHAP. 
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CHAP.    XX. 

Of  Hxbat  was  afterwards  called  the  jurifdiSKm 

of  the  iords. 


Book 
XXX. 


Chap.  20.  T^Efidc  the  cotnpofition  which  they  were  obliged 
^^  tapay  to  the  relations  for  murders,  or  injuries, 
they  were  alfo  under  a  necelTity  •£  paying  a  certain 
duty,  which  th^  codes  of  the  barbarian  laws  call 
^fndum.  We  have  no  term  in  our  modern  lan- 
guage to  exprefs  it ;  yet  I  intend  to  treat  of  it  at 
large  ;  and  in  order  to  give  an  idea  of  it,  I  begin 
with  defining  it  a  recompence  for  the  protedtion 
granted  againft  the  right  of  profecqtion.  Even  to 
this  day,  fred^  in  the  Swedifh  language,  lignifia 
peace. 

The  adminiftration  of  juftice  among  thofe  rude 
and  unpoliihed  nations,  was  nothing  more  than 
granting  to  the  perfbn  who  had  committed  an  of- 
fence, a  proteftion  againft  the  proiecution  of  the 
party  offended,  and  dbliging  the  latter  to  accept 
of  the  (atisfaftion  due  to  him  :  infomuch  that 
among  the  Germans,  contrary  to  the  pra&ice  of  all 
other  nations,  Juftice  was  adminiftered  in  order  to 
proted  the  criminal  againft  the  party  injured. 

The  codes  of  the  Barbarian  laws  have  given  us 
the  cafes  in  which  the  freda  might  be  demanded. 
When  the  relations  could  not  profecute,  they  allow 
of  no  fredum  \  and  indeed,  when  there  was  no 

*  When  it  was  not  determined  by  the  law,  h  was  genenllf 
the  third  of  what  was  given  for  the  conipofition»  aa  appears  is 
the  law  of  the  Ripuarians,  chap.  89.  which  is  exphuned  by  die 
third  capitulary  of  the  year  8 1  }•  Editfon  iA  Baluzias^  torn.  i« 
pag.  512.  ' 

4  pro- 
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i^rofecution,  there  could  be  no  compdfition  for  i  ^^1,^^ 
prote£tion  againft  it;    Thus,  in  the  law  of  the  ^jjap.  " 
(^)  Lombards,  if  a  perfori  happened  to  kill  a  free-q  Book 
man  by  chance,  he  paid  the  value  of  the  man  tit.  9.  5 
killed,  without  tht  fredum  ;  becaufc  as  he  had  killed  ll'lf^'}'''' 
htm  involuntarily^  it   was  not  the  cafe  in  which  ^^^rif^ 
the  relations  were  allowed  the  right  of  profecution. 
Thus  in  the  law  of  the  f)  Ripuafians,  when  a  (^)Tit.7o* 
perfon  was  killed  with  a  piece  of  Wood,  ot  with 
any  inftrument  made  by  man,  the  inftrument  of 
the  wood  were  deemed  culpable,  and  the  reflations 
feized  upon  them  for  their  own  ufe,  but  were  not 
allowed  to  demand  the  freduni. 

In  like  manner^  when  a  bead  happened  to  kill 
a  man,  the  Q  fame  law  eftabliftied  acompofitibn(f)Tit.46< 
without  the /rtfi«i»,  becaufe  the  relations  of  the^^®^^^®  ^ 
deceafed  were  not  offended.  the  Loni- 

In  fine,^  it  was   ordained  by  the  (^)   Salic  law,  bards, 
that  a  child  who  had  committed  a  fault  before  the^^^^  ^^^^ 
age  of  twelve,  fhould  pay  the  compofitidn  With-  §.  3.  Lia- 
out  the  fredum :  as  he  was  ndt  yet  able  to  bear^^^*^"  , 
arms,  he  could  not  be  in  the  cafe  in  which  the  edition, 
party  injured,  or  his  relations,  had  a  tight  to.  de-/ ^«^«^^« 
mand  fatisfaftion.  '^J  ^' 

It  was  the  criminal  that  paid  the  fndufn  for  the  (t)Tit-28. 
peace  and  fecurity,  of  which  he  had  been  deprived i*  ^^ 
by  his  crime,  and  which  he  tnight  recover  by  pro- 
tection.    But  a  child  did  not  lofe  this  fecurity  •;  he 
was  not  a  man  ;  and  confequently  could  not  be  ex^ 
pcUed  from  human  foCiety. 

This  fredum  was  a  local  right  in  favour  of  the 
perfon  who  was  *  judge  of  the  diftrid.     Yet  the 

•  As  appears  by  the  decree  of  Clotharius  JI.  in  the  year  595. 
fredus  tamen  judid  in  cttjus  fago  eft  refifvetuf. 

Vol.  II.  F  f  law 
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B  o  0  ic  Uw  of  the  Ripu^ifos  ('')  iprba^  htm  to  detnaod 
x;$^-    it  hirqlf  If :  ^t  prd^ned,  that  jtj^e  partf  who  had 

C)*^-^!*  g^^'^^^  ^^  ^^^^  (hould  peceire  ic  apd  carry  ic  to 
the  exchequer,  to  the  epd  that  there  might  be  a 
lafting  peace,  fay3  the  lav,  ^mang  the  Ripiiarians. 
The  gr^atnefs  pf  the  frffym  was  proporticxaed  to 
the  degree  of  *  protedkMi :  thus  tb^  frcdum  for 
the  king's  prpce^kipn  wa9  greater  chali  what  was 
gr^^nted  for  the  protedion  9f  the  count,  or  of  the 
Qfther  judges. 

Here  I  fee  the  origin  of  the  jurifdiftion  of  the 
lords.     The  fiefs  pQmprized  v<ry  large  territories, 
as  appears  from  a  vaft  nuQ^bf^r  of  records.    I  have 
already  proved  that  the  kings  r^ied  no  taices  on 
the  lands  belonging  to  the  divilion  of  the  Franks  i 
much  Ijcfs  could  they  referve  to  themfelves  any  du- 
ties on  the  fiefs.     Thofe  who  obtained  them,  had 
in  this  refpeffc  a  full  and  perfe&  enjoyment,  reap- 
ing every  poffible  emolument  from  them*     And  as 
one  of  the  moft  confiderable  f  emplumems  wv 
the  judiciary  profits  (freda)^  which  were  received 
according  to  the  ufage  of  the  Franks,  it  followed 
from  thence,  that  the  perfon  feized  of  the  fief,  wu 
aifo  feized  of  the  jurifdidlion,  the  exerciie  pf  which 
confifted  of  the  compofitions  made  to  the  relations, 
and  of  th^  profits  accruing  to  th?  lord ;  it  was  no* 
thing  more  than  ordering  the  payment  df  the  com* 
pofitions  of  the  law,  and  demanding  the  legal  fines, 

•  Capitulari  inctrii  tami^  chap.  57.  in  Bahitiiil,  totn.i.  pg. 

515.  and 'tis  to  be^  obferved,  that  what  was  caUed/r/^or 

JfMda^  in  the  monuments  of  the  firft  race,  is  known  by  the  aaiDCof 

hannum  in  thofe  of  the  fecottd  face,  as  appears  from  the  capita* 

lary  di  fartibm  Saxonia^  in  the  year  789. 

t  See  the  capitulary  of  Charlcmain,  dt  w/Bs^  where  he  ranks 
thtk/reda  among  the  great  revenues  of  what  was  csiHed  wflr, 
or  tha  king's  Ucmefnes. 

2  We 


•J 


O  P    L  A  W  8.  419 

Vtt  fuid  by  the  formularies  containing  confir-^  Book 
mation  of  the  perpetuity  of  a  fief  in  favour  of  $    ^^^• 
feudal  lofd  (*),  or  of  the  privileges  of  fiefs  in  fa-^J^P^  J^ 
voar  of  (*)  churches,  that  the  fiefs  were  poflcfled  3d,  Tth,* 
pf  this  right*    This  appears  alfo  from  an  infinite  a^d  1 7th, 
number  (^charters  (j)  mentioning  a  prohibition  to ^^^^^^ 
the  king's  judges  or  officers  of  entering  upon  theMmi). 
t^ritcry  in  order  Co  cxercife  any  aft  of  judicature ^*^ 
whatfoevev,  or  tp  demand  any  judiciary  emolument.  ^*)  ^  '** 
When  the  king's  judges  could  no  lonjger  make  any  4th^f<v- 
demand  in  a  diftriA,  they  never  entered  it ;    and  ^^  ^ 
thofc  to  whom  this  diftrift  was  left,  performed  thCf^   ^i^ 
fame  fundions  as  had  been  exereiled  before  by  the  i. 
judges.  (OSce  the 

The  king's  judges  art  forbidden  alfo  to  oblige  ^f^^J^'^' 
the  parttes  to  give  fecurity  for  their  appearing  be-  charten, 
fore  them  :  it  bekmgod  therefore  to  the  perfon  who^jP^'/ 
b^  received  the  territory  in  fief,  to  demand  this  fe-  end  of  thf 
curky.     They  memkm  alio,  that  the  king's  com-  5*  ^ 
miffitfles  lliaU  not  ii^  upon  being  accommodated  thTh^*. 
vttii  a  It^dgii^  I  in  effeft,  they  no  longer  exercifedriana  x>f 
any  funaion  in  thofc  diftri^s.  ^Scd 

The  adminiftradon  therefore  ofjuftice,  both  in  Sy  the  Be- 
the  old  and  new  fiefs,  was  a  right  inherent  in  the  nedian 
very  lief  itfelf,  a  lucrative  right  which  conftituted  a  "*^     * 
part  of  it.    For  this  reaibn  it  has  been  confidered  at 
all  times  In  tht9  light ;  from  whence  this  maxim  a- 
rofe,  that  jurifdiftions  are  patrimonial  in  France. 

Some  have  thought  that  the  jurifdiftions  derived 
their  origin  from  the  manumiflions  made  by  the 
kings  and  lords,  in  favour  of  their  bondmen.    But  '   ^ 

the  German  nations,  and  thofc  defccnd^d  from  them, 
are  not  the  only  people  who  manumitted  their  bond- 
men, and  yet  they  arc  the  only  people  thavcftablifh- 

F  f  2  '  td 
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Book  ed patrimonial jurifdi6):ions.  Befides,  we  find  by 
XXIX.  the  formularies  *  of  Marculfus  that  there  were  free* 
bap.  30.  ^^^  dependent  on  thcfe  jurifdidtions  in  the  earlicft 
times :  the  bondmen  were  therefore  fubjeft  to  the 
jurifdidion,  becaufe  they  were  upon  the  territory ; 
and  they  did  not  give  rife  to  the  fiefs  for.  having 
been  annexed  to  the  fief* 

Others  have  taken  a  fhorter  cut :  the  lords,  fay 
they,  and  this  is  all  they  fay,  ufurped  the  jarifdic- 
tions.    But  are  the  nations   defcended  from  Ger- 
many the  only  people  in  the  world  that  ufurped  the 
rights  of  princes  ?  We  are  fuSiciently  informed  by 
hiilory,  that  feveral  other  nations  have  encroached 
upon  their  fovereigns ;  and  yet  we  find  no  other  in- 
fiance  of  what  we  call  the  jurifdi£bion  of  the  lords. 
The  origin  of  it  is  therefore  to  be  traced  in  the 
ufages  and  cuftoms  of  the  Germans. 
'  •  rp^^.     Whoever  has  the  curiofity  to  look  into  Loyfeau(') 
tife  of  vil*  will  be  furprifed  at  the  manner  in  which  this  author 
lage  jarif.  fuppofes  the  lords  to  have  proceeded,  ia  order  to 
form  and  ufurp  their  different  jurifdidtioas.    They 
muft  have  been  the  nioft  artful  people  in  the  world ; 
they  muft  have  robbed  and  plundered,  not  after 
the  manner  of  a  military  nation,  but  as  the  coun- 
try juftices    and   the  attornies  rob  one  another. 
Thofe  brave  warriors  mufl:  be  faid  to  have  formed 
a   general  fyftem  of  polidcs  throughout  all    the 
provinces     of  the   kingdom,    and  in    fo   many 
other  countries  in  Europe :    Loyfeau  makes  them 
reafon,  as  he  himfelf  reafoned  in  his  clofet. 

*  See  the  jd,  4th,  and  14th  of  the  firft  book,  and  the  charter 
of  Charlemain,  in  the  year  771,  in  Martenne,  torn.  i.  Aneodot. 

colled.  II.  fracipientes  jubemus  ut  ulhts judex  ftublicus 

h^mints  ipjfus  ecclifiit  et  mvnafierii  ipjuu  Morbacenfis  tarn,  iageuut 
fuam  etjirvos,  i:t  juifufer  e^rum  ttrras  mangrf,  &c. 

Once 
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I 

Once  more :  if  the  jurifdidlon  wss  not  a  depend-  Book 
Anceof  the  fief,   how  come  we  every  where  (*)  to  J^^^^- 
find,  that  the  fcrvice  of  the  fief  was  to  attcn4  the  /,.  g^^^  * 
king  or  the  lord  both  in  their  courts  and  in  the  Monf.  da 
army  ?  9*ng«  o« 

the  word 
bominium^ 

CHAP.    XXI. 

of  the  territorial  jurijdi&ion  of  the  churches. 

THE  churches  acquired  a  very  confiderable 
property.     We  find  that  our  kings  gave 
them  great  feigniories,  that  is,  great  fiefs ;  and  we 
find  jurifdidtions  eftablifhed  at  the  fame  time  in  the 
demefnes  of  thofe  churches.    From  whence  could 
fo  extraordinary  a  privilege  derive  its  origin  ?    It 
muft  certaifily  have  been  in  the  nature  of  the  grant  ? 
the  church  land  had  this  privilege,  becaufe  it  had 
not  been  taken  from  it.    A  feignory  was  given  to 
the  church ;  and  it  was  allowed  to  enjoy  the  fame 
privileges,  as  if  it  had  been  granted  to  a  vaiTal.    It 
was  alfo  fubjefted  to  the  fame  fervice  as  it  would 
have  paid  to  the  ft  ate  if  it  had  been  given  to  a  lay- 
man, according  to  what  we  have  already  obfervcd. 
The  churches  had  therefore  the  right  of  demand- 
inlg  the  payment  of  compofitions  in  their  territory  ; 
and  of  infifting  upon  the  fredutn ;     and  as  thofe 
rights  neceflary  implied  that  of  hindering  the  king's 
officers  from  entering  upon  the  territory,  to  demand  (kysee  the. 
thefe  freda  and  to  cxercife  afts  of  judicature,   the  i^  and 
right  which  ecclcfiaftics  had  of  adminiftering  ju-  JJ^ifry^of 
ftice  in  their  own  territory,  was  called  immunity^  in  Marcul- 
the  ftyle  of  the  formularies  (**)  of  the  charters,  and  f"«»  ^^^ 
of  the  capitularies.  ' 

Ff3  Tho 
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Book      The  law  of  the  Rtpuarians  *  forbids  die  ireld* 

x^X-    men  f  of  the  churches,  to  hold  the  afifembly  ^  for 

Clup.  SI.  ^jminifjiering  juftice  in  any  tmha  place  than  In  the       j 

church  where  they  were  manumitttd.  The  churches 

had  therefore  jurifdi6lions  even  over  freemen,  and 

held  their  placita  in  the  earlieft  times  of  the  mo* 

narchy. 

. .  -r*  e      I  fii*d  in  the  lives  of  the  faints  (^),  that  Clovis 

Germeri    gave  to  a  Ceftain  holy  perfon  a  power  &t^  a  diftfia 

Epi^pi    of  dx  leagues,  and  exempted  it  from  all  manner  of 

JJdBol- jurifdiftion.      This,  I  believ«.  Is  a fklfiiy,  but  it 

)aodiano8  is  a  falfity  of  a  very  ancient  date ;  both  die  trdth 

16  Mail.  ^^  ^1^  bdXon  contained  in  that  life  %tt  f«ladve  to 

the  cuftoms  and  laws  of  thofe  times,    and  ^da  diefe 

y*g^  jjj^cuftoms  (^)  and  laws  we  are  inveftigadng. 

thelife  o£     Clotharius  II.  orders  %  the  bUhdp3  Of  the  nobility 

^r  ^^^'^  who  are  pofTeffid  6f  eftates  in  diftant  parts,  10  chuft 

^at  o/s,  upon  the  very  fpot  thofe  who  are  to  adminttfer  jn- 

Peicola,  ftice,  or  to  receive  the  judiciary  ettK)lumetata« 

(e)  Ibid.      The  fame  prince  (*)  regulateft  the  judiciary  "ptMtt 

art.  5.      between  the  ecclefiaftic  courts  and  his  officers.  The 

capitulary  of  Charlemain  iti  the  year  802  prefcribcs 

to  the  bifliops  and  abbots,  the  qualifications  necef^ 

fary  for  their  officers  of  juftice.    Another  capitulary 

5wofAc^^^  of  the  fame  prince  inhibits  the  royal  officers,  to 

Lombards  exercife  any  juriididion  ovet"  B  thofe  who  are  em* 

book  il. 

tit.  44.         mjf^  MU  mfi  md  iC€t^Samf  nH  nlaxati  fmU  mMm  stunt, 

L'^de**    tit.  58.  5. 1.  Sec  alfo  J.  19.    Lindcnbrock's  edition. 

hwk\^     +  Tabalariis. 

ditioQ.  t  Mallam. 

§  In  the  coancil  of  Paris,  in  the  yMr  61  {•    Efij/c^  ^Ifttm- 

ijiit  froifinciis  mtt  inftiiuani^   nifi  d§  loco  qui  jufiiiiam  f€rd^taf 
&  aUh  reddoftt.  art.  i(>.  fee  al(b  the  12th  art. 

H  &nv  Mtkmut^  Ubdlani  oMifqui,  vdaHi  uviiirfiiSi,  ibid* 

ployed 
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ptoyed  in  mani^riAg  church- lands,  except  ihif  en-  Fd  o  k 
tered  into  that  ftate  by  fraud,  ind  to  exempt  thtm-  ^^^* 
fiftVtisi  fronl  contnbutiftg  to  the  public  charges,  jjj  *^' ^^* 
The  bifilops  aiKnnibled  at  Rheims  made  a  dech-  year  857. 
ration,  *  that  the  vaffah  belonging  td  the  refpcc-'*^^, 
tiVd  chOfches  ar<t  within  their  immunity.     The  ca-^^J^^it* 
pi^ulary  of  Charlemain  in  the  year  8o5  J  ordains  o-cditidn 
th«  tfe<i  churches  (hould  have  both  crimmal  and  Jlf*!"** 
civil  j0rtfdictitfn  ofer  <Hofe  who  live  upon  their  96. 
ld^s<     In  filK,  as  the  capitulary  (<)  of  Charles  the 
B^d  dKHrigUifhe^  between  the  king's  jurifdiftion, 
that  of  the  lords,  and  that  of  the  church ;  I  fhall 
iky  aothitig  ftrther  f  ^n  this  fubjeft* 

CHAP. 

That  the  jurifSSttMs  were  ejiablijhed  before  the 

irid  rf  the  fecmd  race. 

IT  has  beeh  pretended  that  the  valOTals  i^furp^d 
the  juri&iidion  in  their  fe^niofies,  durbg  the 
cOnfufiotf  of  the  fecond  #ace.  Thofii  who  chufe  rat« 
ther  to  form  a  gMerat  propofitioti  than  to  exaiAitie 

*  Letter  hi  the  year  858.  art.  7.  in  die  ^cufpitularles,  p.  io8. 
8icut  ilUt  res  et  faevlttttes^  m  tuiims  *vt*vunt  (kricif  ita  ft  ilUtfvh 
€mt/ecruti(nte  immunttOiis  filHf^  Jk  quihus  Mini  milHare  i/aJiJU. 

X  It  is  added  to  the  law  of  the  Bavarians,  art.  7.  See  alfo  the 
%d  irt.  Ltnd(iiib*«c)^5  edftioft.  pig.  444.  Imfripii  9mnium  jm» 
hndmn  eft  ui  BabmU  MkflSf  HarumjwfliHiu^  fjT  in  <uitd  ilhnm  fni 
habitiM  in  iffii  ecekfib  &r  f$fi^  tarn  inptcutdii  fUun^  it,  infu^fimsm 
iiis  tiurum, 

t  See  t^6  lettei^  writteti^  by  thitf  bifliopi  affembled  at  Rhdijfts  In 
thd  year  858.  a#t.  7.  lA  the  dafpitolarics,  Baluzias's  editid^,  pag. 
108.  Sittt  ^Ha  rei  \S  fiteidtMi  in  iwhui  nn^uurif  ckHei,  iiA  et 
iiioffuh  cof^ttfanMiimiSmiAtiifitm  de  ^hui  ithm  Mbtm  <<- 

Ff4  i«t 
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3  o  o  K  ]U  found  it  eafier  to  fay  that  the  yaflals  did  not  pof- 

XXX.  fefs,  than  to  difcover  how  they  came  to  pofiefs.  But 

C  ^P'^^'^he  jurifdiftions  do  not  owe  their  origin  to  ufurpar 

tions  ;  they  are  derived  from  the  primitive  eftablifh- 

ipent,  and  not  from  its  corruption. 
(^)Titiii.     cc  jj^  ^jjQ  i^m3  ^  freeman,  fays  (^)  the  law  of 

Linden-  *'  the  Bavarians,  (hall  pay  a  compofition  to  his  rc- 

brock's    «<  lations,  if  he  has  any  •,  if  not,  he  (hall  pay  it  to 

edition     «t  ^Yic  duke,  or  to  the  perfon  under  whofe  prote&ion 

**'he  had  put  himfelf  in  his  life-time."     'Tis  well 

Jcnown  what  it  was  to  pyt  one'9  (elf  under  the  pro- 

tedlion  of  another  for  ^  benefice. 

*'  He  who  has  been  robbed  of  his  bondman,  fays 

p)Tit.8s«"  the  law  of  the  Alemans  (*),  (hall  have  recourfe 

**  to  the  prince  to  whom  the  robber  is  fubjeA ;  to 

^^  the  end  that  he  may  obtain  a  compo(ition. 

*^  If  a  centenariusy  fays  *  the  decree  of  Childc- 
**  bert,  finds  a  robber  in  another  hundred  than  his 
*^  own,  or  in  the  limits  of  our  faithful  vafials,  and 
^'  does  not  drive  him  out,  he  (hall  be  anfwerable 
^^  for  the  robber,  or  purge  himfelf  by  oath.*'  There 
W^s  therefore  a  difference  between  the  di(lri&  of  the 
centenarii  and  that  of  the  vafifals. 

This  decree  f  of  Childcbert  explains  the  confti- 
tution  of  Clotharius  in  the  fame  year,  which  being 
given  for  the  fame  cafe  and  fad^  differs  only  in  tbp 

^  In  the  year  595.  ait.  11.  Sc  it,  edition  of  the  capitularies 

by  Balaiias,  pag.  ig.     Pari  conditkme  convmt  ut  Jiuma  ctaUna 

in  alia  centenq  mfiigium  feci^tafmrit  tt  im*pinent^  *veliu  qmhm/tuit' 

^uefideUum  nofirorum  terminis  veftigium  mferitf    &  ip/um  im.  mliam 

,  fentenam  mmmt  expelkn  potutrit^  out  com/i^us  reddat  latrpmem,  &€, 

f  Si^vipigius  eomfrobatttr  iatronis,  iamen  pr^finHa  uilnl  h»gt 

piuUiaadBi  aut  fi  perfequttt$  Uaromm  fiam  comprtbtnimu  integram 

.fihi  compofitionem  accipiatm    ^uodji  in  trufg  invmtur^  medietmtm 

$§nfpofiti9nif  tn^it  adpifrat,  i^  eafitidt  fxifot  alfUrom^  djt*  2^3. 
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terms;  the  confthution  calling  in  trufle^   whajt  by  Book 
the  decree  is    ftiled  in  terminis  fidelium  noftrorum.  p?^^^*  , 
Meffieurs  Bignon  and  Ducange  (^)  who  pretend  that  |k\  sce  the 
in  trufie  fignified  another  king's  demefne,  arc  mif-  Gloflary 
taken  in  their  coniefture.  »  on  the 

word 

Pepin,  king  of  Italy,  in  a  conftitution  J  that  ^^L^trufiis. 
been  made  as  well  for  the  Franks  as  for  the  Lom- 
bards, after  impofing  penalties  on  the  counts  and 
other  royal  officers  for  prevarications  or  delays  in 
the  adminiftration  of  juftiCe,  ordains  *  that  if  it 
happens  that  a  Frank  or  a  Lombard  pofiefled  of  ^ 
fief  is  unwilling  to  adminifter  juftice,  the  judge  to 
whoie  diftrift  he  belongs,  fhall  fufpend  the  exer- 
cife  of  his  fief,*  and  in  the  mean  time,  either  the 
judge  or  his  commiflary  fliall  adminifter  juftice. 

It  appears  by  a  capitulary  (^)  of  Charlemain,  that  0.  The 
the  kings  did  not  levy  thtfreda  in  all  places.     An-  the  year 
other  (")  capitulary  of  the  fame. prince  fhews  the 8 12.  art* 
feudal  laws,  and  feudal  court  to  have  been  already  ^^' 
eftablifhed.     Another  of  Lewis  the  Debonnaire  or«-  fe^ond  ^of 
dains,  that  when  a  perfon  poJSefled  of  a  fief,  does  the  year 
not  adminifter  juftice  t,  or  hinders  it  from  being  fM;^^,J*- 
adminiftered,  the  king's  commifiaries  fhall  live  up-  edition. 

}  Inferted  in  the  law  of  the  Lombards,  book  ii.  tit.  52.  ^.  14. 
it  is  the  capitulary  of  the  year  793.  in  Baluzius,  pag.  544.  art^ 
10. 

•  Etfifwrjitan  Trancus  aut  Longohardus  babens  heneficium juftitiam 
facere  noluerit^  iUe  judex  in  cujus  minifterio  fuerity  contradicat  iUi 
bentficiutn  fuum^  interim  dum  ip/e  aut  mijfus  ejusjufliiiam  /aetata 
See  alfo  the  fame  law  of  the  Lombards,  book  ii.  tit.  ^2.  ^.  2. 
which  relates  to  the  capitulary  of  Charlemain  of  the  year  779. 
art.  21. 

t  Capitulare  qointum  anni  819.  art.  9c.     Baluzius's  edition. 

pag.  617.     Ut  ubicumque  fnfjjit    aut  efifcopunty   aut  abba* em^    aut 

alium  quemlibet  honor e  prtrdit urn  invenerint,  quijujntiamfatere  no"^, 

luit  itil  probibuit y  de  ipRm  rebus  vi*vant  piamdiu  in  eo  loco  jujiitias 

facere  dfbfnh  •^" 

on 
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B  o  o  K  on  him  at  difcretion,  till  juilice  bt  aduuciUlefcdi  I 
XXX.  (hail  lilcewife  quote  two  ||  capitularies  of  Charks 
*^'  **'  the  Bald,  one  of  the  year  86i ;  where  we  find  die 
particular  jurifdidions  eftablifhed,  with  judges  and 
iubordinate  officers ;  and  the  odier  *  of  the  year 
S64,  where  he  makes  a  dic^indtion  between  hkowta 
feignories  and  thofe  of  private  perfons« 

We  have  not  the  original  grants  of  the  fiefs,  be* 
caufe  they  were  eftablifhed  by  the  partition,  which 
is  known  to  have  been  made  among  the  conquerors. 
It  cannot  therefore  be  proved  by  original  concrads, 
that  the  jurifdidlions  were  at  firft  annexed  to  the 
fiefs  :  but  in  the  formularies  of  the  confirmations^  or 
of  the  tranflacions  of  thofe  fiefs  in  perpetuity,  we 
find,  as  already  hath  been  ob&rved,  that  the  juriP- 
diftion  was  there  eftabliflied  ;  this  judiciary  right 
muft  certainly  have  been  inherent  in  the  fief^  aiid 
one  of  its  chief  privileges. 

We  have  a  far  greater  number  of  records,  that 
eftabliih  the  patrimonial  jurifdiction  of  the  clefgf 
in  their  diftrids^  than  there  are  to  prove  that  of  the 
benefices  or  fiefs  of  the  feudal  lords ;  for  which 
two  reafons  may  be  affigned.  The  firft,  that  moft 
of  the  records  now  extant  werepreferved  or  colleded 
by  the  monks,  for  the  ufe  of  their  monafteries.  The 
fecond,  that  the  patrimony  of  the  feveral  churches 
having  been  formed  by  particular  grants,  and  by 
a  kind  of  exception  to  the  order  eftabliflied,  they 

H  EdiSium  in  Cartfiac9  in  Balttzius,  torn.  ii.  pag*   152.   m^ 

qmjque  adnncatus  fro  omnibus  de  Jua  ndwocatiom in  r«r- 

*uenttntta  ttt  cum  minijimalibus  defua  dd*vpcntion»  ptos  inveurit 
eontta  Imnc  bamtuin  nofrumfeciffe  •  •  •  •  caftiga. 

*  EdiBum  Pijienfe^  art.  i8.     Balazius^s  edidon,  torn.  ii.  par« 
.l8i.     Siinfifeum  noftrum  vil  in  quamcnnqm  imnmnitMttm  oua  ^^ 
€ujus  fotentis  foteftatim  iftl  profriittttm  tmfugmt^  &c» 

were 
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i^rere  0bli|^  to  hare  charters  granied  to  themi  Bo^c 
wh^^as  die  tonceflitfns  fnade  to  the  feudal  lords  ^^^^* 
being  coAfequenCfta  of  the  political  order«  they  had      ^"  ^'* 
no  occafiOn  to  demtfnd,  alkl  muth  tefs  to  prefefve^ 
a  parikblar  chaftt^^r    Nay,  the  kings  were  ofteiu 
tifnei  ii^fied  wUb  making  a  finopte  delivery  iiidch 
the  iixpt^ti  as  appears  from  the  life  of  St.  MaUr« 
But  the  third  foi'rfiolary  ^  of  Marculfus  fuffici«» 
cntly  proirea,  f bM  the  privily  of  iitiftiuoity,  &nd 
confequently  that  of  jurlidi^bibnt  wefe  rommon  to 
the  elergy  sAid  the  laity »  finOe  it  is  made  for  both. 
The  f^mi  ma^  be  &id  of  thfe  conftitution  of  Clo- 
th^ius  Ih  f 

CHAP.    XXIIL 

General  idea  (f  the  Abbe  Du  Bos's  book  on  the 
eftiMJhment  of  the  French  mmarety  in  GauK 

BEfore  I  fintfh  this  book,  k  will  not  be  im-^ 
proper  tO  wf  ite  a  few  ftriftures  on  the  Abbe 
duBos'j  perfornrance,  b^aufe  my  fiotions  are  perpe* 
tually  contrary  to  his ;  and  if  he  has  hit  on  the 
truth,  I  muft  haire  tnified  it. 

This  performance  has  impofed  upon  a  great 
mahy,  tecaufe  it  is  penned  with  aft  \  becaufs  the 
point  in  queftioh  is  donftantly  fuppoftd ;  becaufe  the 
more  it  is  deficient  in  proofs,  the  more  it  abounds 
iti  probabilities  i  and,  in  Bne,  becaufe  an  infinite 
number  of  conjcAurcS  are  laid  dowii  as  principles, 

•  Lib.  i,  Mutimum  re^ni  noftri  augeri  credimus  tMnimiHtum^  fi 
Ufofitia  §pfbrtunM  loa't  nciffiarum  Mt  cm  t/iUiiris  dteerig  itnivoh 
deltbetatiom  eoncidimtu. 

1 1  bave  already  (|ttoted  it  m  the  preceding  cbaptcr,  Ep\fc9fi     * 

and 
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Book  atid  From thence  other  conj^ftures  arfc  inferred  as 
XXX,  coilfequences.  The  reader  forgets  he'  has  been 
^'  ^^  doubting,  in  order  to  begin  to  believe.  And  as  a 
prodigious  fund  of  erudition  is  interfperfed,  not  in 
the  fyftem,  but  around  it,  the  mind  is  taken  up 
iirith  the  appendages,  and  negle£b  the  principal. 
Befides,  fuch  a  vaft  multitude  of  fefearches  hardly 
permit  one  to  imagine  that  nothing  has  been  found ; 
die  length  of  the  way  makes  us  think  that  we  are 
arrived  at  our  journey's  end. 
.  But  when  we  examine  the  matter  thoroughly, 
we  find  an  immenfe  cdoflus  with  earthen  feet ;  and 
it  is  the  earthen  feet  that  render  thecolofliis  immcnie. 
If  the  Abbe  du  Bos's  fyftem  had  been  well  ground- 
ed, he  would  not  have  been  obliged  to  write  three 
tedious  volumes  to  prove  it ;  he  would  have  found 
every  thing  within  his  fubjed;  and  without  wan* 
deling  on  every  fide  in  queft  of  what  was  extremely 
foreign  to  it,  even  reafon  itfelf  would  have  undertaken 
to  range  this  in  the  fame  chain  wi^h  the  other  truths. 
Our  hiftory  and  laws  would  have  told  him ;  Bo  not 
take  fo  much  troubk^  wejball  be  ymr  voiubers. 

C  HA  P.    XXIV. 

T!be  fame  fubjeSi  continued.      RefleSHon  m  the 

main  part  of  thefyJleiA. 


THE  Abbe  du  Bos  endeavours  by  all  means 
to  explode  the  opinion  that  the  Franks  made 
the  conqueft  of  Gaul.  According  to  his  fyftem 
our  kings  were  invited  by  the  people,  and  only  fub- 
ftituced  themfelves  in  the  place,  and  fucceedcd  to 
the  rights,  of  the  Roman  emperors. 

Thii 
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This  pretenfion  cannot  be  applied  to  the  time  Book 

•Hwrhen  Clovis,   upon  his  entering  Gaul,   took  and^*^^^* 

plundered  the  towns ;    neither  is  it  applicable  to 

the  period  when  he  defeated  Sfagrius  the  Roman 

commander,  and  conquered  the  country  which  he 

held ;  it  can  therefore  be  referred  only  to  the  period 

vrhen  Clovis,  already  mafter  of  a  great  part  of  Gaul 

by  open  force,  was  called  by  the  choice  and  afiec<« 

tion  of  the  people  to  the  fovereignty .  over  the  refL 

And  it  is  not  enough  that  Clovis  was  received,   he 

inuft  have  been  called ;  the  Abbe  du  Bos  muft  prove 

that  the  people  chofe  rather  to  '  live  under  Clovis, 

thah  under  the  domination  of  the  Romans,  or  un^ 

der  their  own  laws.      The  Romans  belonging  to 

that  part  of ^Gaul  not  yet  invaded  by  the  Barbarians^ 

were,  according  to  this  author,  of  two  forts  *,   the 

firft  were  of  the  Armorican  confederacy,   who  had    ^ 

driven  away  the  emperor's  ofEcers,  in'  order  to  dc*- 

fend  themielves  againft  the  Barbarians,!  and.  to  be 

governed  by  their  own  laws  5  the  fecond  ..were-  fub* 

jeft  to  the  Roman  officers.     Now  does  the  Abbe 

produce  any  convincing  proofs  that  theRomans  who 

were  ftill  fubjeft  to  the  empire,  called  in  Clovis  i 

not  one.     Does  he  prove  that  the  republic  of  the 

Armoricans  invited  Clovis ;  or  even  concluded  any 

treaty  with  him  ?    not  at  all.     So  far  from  being 

able  to  tell  us  the  fate  of  this  republic,  he  cannot 

even  fo  much  as  prove  its  exiftence  ;  and  notwith- 

ftanding  he  pretends  to  trace  it  from  the  time  of  Ho- 

norius  to  the  conqueft  of  Clovis,  notwithftanding 

he  relates  with  a  mod:  admirable  exaftnefs  all  the 

events  of  thofe  times ;    ftill  this  republic  remains 

invifible  in  ancient  authors.      For  there  is  a  wide 

difference  between  proving  by  a  paflage  of  Zozy- 

3  mus 
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Book  mas  {^)  diat  under  the  emperor  Hoiietrius»   the 

n^^*   *  country  of  Armorica  and  the  other  provinGea  of 

Hift^  ^^"^  revolted  and  formed  a  kind  of  a  republic  i 

Ub.  Th     wd  fhewing  us  that  notwithftanding  the  fiiSerem 

pacifications  of  Gaul,   die  Armortcana  fbrtnod  a 

particular  repviblic»  which  comiinued  till  the  con^ 

queft  of  Clovis :  and  yet  this  is  what  he  Aould  have 

demonftrated  by  ftrong  and  fubftantial  proofs,  in 

order  to  eftabliih  his  fyftem.    For  when  we  behold 

a  conqueror  entering  a  country,  and  fobduing  9.  gre^ 

part  of  it  by  force  and  open  violence,    and  fbon 

sifter  we  find  the  whole  country  fobdued,   without 

any  mention  in  htftory  of  the  manner  of  ita  being 

eflPe&ed,    we  have  fufficient  reaibn  to  believe  that 

the  afiair  ended  as  it  began. 

Wheii  we  find  he  has  miftiken  this  potnt,  it  is 
eafy  to  perceive  that  his  whole  fyftem  falls  to  the 
ground;  and  as^oiften  as  he  infers  a  eonfequenoe 
from  theie  principles,  that  Gaul  was  not  conquered 
by  the  Franks^  but  that  the  Franks  were  invited  by 
the  Romans,  we  may  fafely  deny  it. 

This  author  proves  his  principle,  by  tJie  Roman 

dignities  with  which  Clovis  was  invefted :  be  iofifts 

that  Clovis  fucceeded  to  Chilperic  his  &ther  in  the 

office  of  magifiir  maliiU.    But  thefe  two  offices  are 

merely  of  his  own  creation.    S.  Remigius's  letier  to 

^}J^^'  Clovis,  on  which  he  grounds  his  ofunion.  (^)  ia  only 

(^ap  18.^*  ^  congratulation  upon  his  acceffion  to  die  crowa. 

pag.  270.  When  the  intent  of  a  writing  is  fo  well  known,  why 

ihould  we  give  it  another  turn  ? 

Clovis,  towards  the  end  of  his  reign,  was  mack 
conful  by  the  emperor  Anaftafiug :  but  what  ri^t 

could 
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could  he  receive  from  an  authority  that  lafted  only  B  o  o  c 
one  year  ?  It  is  very  probable,  fays  our  author,  that  p?^^* 
in  the  fame  diploma  the  emperor  Anaftafius  made  *^'  ^** 
Clovis  proconfuL  And,  I  lay.  It  is  very  probable 
he  did  not.  With  regard  to  a  fad:  for  whiph  there 
is  no  foundation,  the  authority  of  him  who  denies 
is  equal  to  that  of  him  who  affirms.  But  I  h^ve 
alfo  a  reafon  for  denying  it.  Gregory  of  Toyrs, 
who  mentions  the  confblate^  fays  never  a  word 
concerning  the  preconfulate.  And  even  this  pro* 
confulate  could  have  lafted  only  about  fix  months, 
Clovis  died  a  year  and  a  half  after  he  was  created 
conful ;  and  we  eannot  pretend  to  make  the  pro- 
eonfulate  an  hereditary  office,  In  fine,  when  the 
-confulate,  and,  if  you  will,  the  proconfiifete  were 
conferred  upon  him,  he  wai  already  matter  of  the 
monarchy,  and  all  his  rights  were  eftabliflied. 

The  fecond  proof  alledged  by  the  Abbe  du  Bos, 
is  rfie  renunciation  made  by  the  emperor  Juftlnian, 
in  favour  of  the  children  and  grand- children  of 
CloWs,  of  all  the  rights  of  the  empire  over  Gaul. 
I  could  fay  a  great  deal  concerning  this  renuncia- 
tion. We  may  judge  of  the  regard  (hewn  to  it 
by  the  kings  of  the  Franks,  from  the  manner  in 
which  they  performed  the  conditions  of  it.  Be- 
fides,  the  kings  of  the  Franks  were  matters^  and 
peaceable  fovereigns  of  Gaul ;  Juftiniap  had  not 
one  foot  of  ground  in  that  country  y  the  weftern 
empire  had  been  deftroyed  a  long  time  before ; 
and  the  eaftern  empire  had  no  right  to  Gaul,  but 
as  rcprefendng  t"he  emperor  of  the  weft.  Thefc 
were  rights  to  rights  5  the  mon^rqhy  of  the  Franks 
was  already  founded ;  the  regulation  of  their 
eftablifiiment  was  mad^j^  the  reciprocal  rights  of 

the 
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Book  the  pcrfons  and  of  the  different  nations  who  Iked 
XXX.  j^  ^jjg  monarchy,  were  agreed  on  5  the  laws  of 
each  nation  were  given  and  even  reduced  into 
writing.  What  could  therefore  that  foreign  re- 
nunciation avail  to  a  government  already  eftab<< 
liOied? 

What  can  the  Abbe  mean  by  making  fuch  a  pa- 
rade of  the  declamatipns  of  all  thoie  bilhops,  who 
amidft  the  confulion,  and  total  fubverfion  of,  the 
Aate,  endeavour  to  flatter  the  conqueror?    What 
elfe  is  implied  by  flattering,  but  the  wes^knefs  of 
him  who  is  obliged  to  flatter  ?  What  does  rhetoric 
and  poetry  prove,  but  the  uie  of  thofe  very  arts  ? 
Is  it  pofiibie  to  help  being  furprifed  at  Gregory  of 
Touns,  who  after  mentioning  the  aflfaflinations  com- 
mitted by  Clovis,  fays,  that  God  laid  his  enemies 
every  day  at  his  feet,   becaufe  he  walked  in  his 
ways  ?   Who  doubts  but  the  clergy  were  glad  of 
Clovis's  converfion,    and  that  they  even  reaped 
great  advantages  from  it  ?   But  who  doubts  at  the 
fame  time  that  the  people  experienced  all  the  mi- 
feries  of  conquefl,  and  that  the  Roman  government 
fubmitted  to  that  of  the  Franks  ?    The  Franks 
were   neither  willing  nor  able  to  make  a  total 
change  3  and  few  conquerors  were  ever  feized  with 
fo  great  a  degree  of  madnefs.     But  to  render  all 
the  Abbe  du  Bos's  confequences  true,  they  mud 
not  only  have  made  no  change  amongft  the  Ro- 
mans, but  they  mull:  have  leven  changed  them^ 
felves. 

I  could  undertake  to  prove,  by  following  this 
author's  method,  that  the  Greeks  never  conquered 
Ferfia.  I  ihould  fet  out  with  mentipning  the  trea- 
ties which  fome  of  their  cities  concluded  with  the 

Perfians: 
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Perfians :   I  Ihould  mention  the  Greeks  who  were  Book 
in  Perfian  pay,  as  the  Franks  were  in  the  pay    ^^^* 
of  the  Romans.     And  if  Alexander  entered  the     *^* 
Perfian  territories,  befieged,  took,  and  deftroyed 
the.  city  of  Tyre,  it  was  only  a  particular  affair 
like  thas  of  Syagrius.    ,But,  behold   the  Jewi(h 
pontiff  goes  forth  to   meet  him.     Liften  to  the 
Qracle  of  Jupiter  Hammon.     Recoiled  how   he 
had  been   predided  at  Gordiuni.     See   what   a 
number  of  (Qwns  crowd,  as  it  were,  to  fubmit  to 
him  ;   and  how  all  the  Satraps  and  grandees  come 
to  pay  him  obeifance.     He  puts  on  the  Perfian 
drefs  i   this  is  Glovis's  confular  robe.     Does  not 
Darius   offer  him  one  half  of  his  kingdom  ?   Is 
not  Darius  a0afiinated  like  a  tyrant  ?  Do  not  the 
mother  and  wife  of  Darius  weep  at  the  death  of 
Alexander?    Were  Quintus  Curtius,   Arrian,  or 
Plutarch,  Alexander's  cotemporaries  ?  Has  not  the 
invention  of  *  printing  afforded  us  great  lights,  > 
which  thofe  authors  wanted  ?   Such  is  the  hiftory 
of  the  (ftabli/hmeni  of  the  French  monarchy  in  Gaul. 

CHAP.    XXV. 

*    Of  the  French  Nobility. 

THE  Abbe  du  Bos  maintains,  that  at  the 
commencement  of  our  monarchy  there  was 
only  one  ord^r  of  citizens  among  the  Franks.  This 
^afifertion,  fo  injurious  to  the  noble  blood  of  our^ 
principal  families,  is  equally  affronting  to  the 
three  great  houfes  which  fucceffively  governed  this 
realm. .  The  origin  of  their  gr^andeur  would  not 
therefore  have  been  loft  in  the  obfcurity  of  time. 

*  Seethe  preliminary  difcourfc  of  the  Abbe  du  Bos. 

Vol.   IL  G  g  Hiftory 
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Book  Hiftory  might  point  out  the  ages  when  they  were 
XXX.   plcbeiaii  families  j   and  to  make  ChilderiiCy  Pepin, 
^W-  ^5-^jjj  Hugh  Capet  gentlemen,  we  ftiould  be  obliged 
to  trace  their  pedigreee  among  the  Romans  or  Sax- 
ons, that  is,  aoiong  the  conquered  nations. 

{*) Seethe     This  author  grounds  (^)  his  opinion  on  the  Salic 
eitablilh-  j^^^     gy  ^]^^^  j^^    ^^   f^ys     jj.  plainly   appears^ 

mentof      .         ,     '  jA?  j  c     •• 

theFrcnch  that  there  were  not  two  ditierent  orders  of  citizens 

snonar-     among  the  Franks :    it  allowed  a  compofition  *  of 

iii  book  ^^°  hundred  fous  for  the  murder  of  any  Frank 

6.'  chap,  whatfoever ;    but  among  the  Romans  it  diftin- 

4-  pag-    guifhed  the  king's  gueft,  for  whofe  death  it  gave 

^  ^*        a  compofition  of  three  hundred  fous,   from   the 

Roman  proprietor  to  whom  it  granted  a  hundred, 

and  from  the  Roman  tributary  to  whom  it  gave 

only  a   compofition  of   forty- five.     And  as  the 

difference  of  the  compofitions  formed  the  principal 

dillindlion,  he  concludes  that  there  was  but  one 

order  of  citizens  among  the  Franks,  and  three 

among  the  Romans. 

It  is  aitonifbing  that  his  very  miftake  did  not  fct 
him  right.  And  indeed,  it  would  have  been  very 
extraordinary  that  the  Roman  nobility  who  lived 
under  the  domination  of  the  Franks,  ihould  have 
a  larger  compofition,  and  been  perfons  of  mud^ 
greater  importance  than  the  moft  illuftrious  among 
the  Franks,  and  their  greateft  generals.  What 
probability  is  there,  that  the  conquering  nation 
Ihould  have  fo  little  refped  for  themfelves,  and  fo 
great  a  regard  for  the  conquered  people  ?  Befides^ 
our  author  quotes  the  laws  of  other  barbarous  na- 
tions, which  prove  that  they  had  different  orders 

*  He  cites  the  44th  title  of  Ah  4a w«  «r.d  tk^Iaw  of  the  Rir 
puariaoff  ^t*  7.  and  361 

of 
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of  citizens.    Now  it  would  be  a  matter  of  aftonifh-  Book 
mcnt  that  this  general  rule  (hould  have  failed  only  p?^^' 
among  the  Franks.    Hence  he  ought  to  have  con-     *^*  ^V 
eluded  either  that  he  did  not  rightly  underftand^  or 
that  he  mifapplied,  the  paflages  of  the  Salic  law  % 
which  is  a£tually  the  cafe. 

Upon  opening  this  law,  we  find  that  the  compo- 
fition  for  the  death  of  an  Antruftio  *,  that  is,  of 
the  king's  vafTal,  was  fix  hundred  fous ;   and  that 
for  the  death  of  a  Roman,  who  was  the  (*)  king's  («)  Salic 
gueft,  was  only  three  hundred.     We   find  there  ^*^»^^* 
likewife  that  (^)  the  compofition  for  the  death  of  Ijt*  j]^'. ,  * 
an  ordinary  Frank  {^)  was  two  hundred  fous ;  and  111.44.5.4^ 
for  the.  death  of  an  ordinary  Roman  (**),  was  only  («)  111.44. 
one  hundred.     For  the  death  of  a  Roman  (^)  tri-*"  ^\ 
butary,  who  was  a  kind  of  bondman  or  freedman,)/  "*^^* 
they  paid  a  compofition  of  forty-five  fous  :  but  I  (i)  Salic 
(hall  take  no  notice  of  this,  no  more  than  of  the^^^,  tit. 
compofition  for  the  murder  of  a  Frank  bondman  ***  ^'  ^* 
or  of  a  Frank  freedman,  becaufe  this  third  order 
of  perfons  is  out  of  the  queftion. 

What  does  our  author  do  ?  He  is  quite  filent 
with  refpefl;  to  the  firft  order  of  perfons  among  the 
Franks,  that  is  the  article  relating  to  the  Antruf- 
tio's  ;  and  afterwards  upon  comparing  the  ordi- 
nary Frank,  for  whofe  death  they  paid  a  compo- 
fition of  two  hundred  fous,  with  thofe  whom  he 
diftinguiihes  under  three  orders  among  the  Ro- 
niaps,  and  for   whofe  death  they  paid  different 

*  j^fu  im  tntjti  damimca  efi^  tit.  44.  §.  4.  and  this  relates  to 
the  13  th  formulary  of  Marculfus^  Js  regis  Antruflune.  See  al  fo 
the  tide  66.  of  the  Salic  law,  5.  3.  and  4.  and  the  title  74.  and 
the  law  of  the  Ripuarians,  tit.  1 1 .  and  the  capitulary  of  Charles 
the  Bald  a^ud  Carifiactimj  in  the  year  877.  chap.  20. 

G  g  2  com- 
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B  o  p  K  compodtions,  he  finds  that  there  was  only  one 
XXX.    order  of  citizens  apong  the  Franks,  and  that  there 
*'*  ^**  were  three  among  the  Romans. 

As  the  Abbe  is  of  opinion  that  there  was  only 
one  order  of  citizens  among  the  Franks,  it  would 
have  been  lucky  for  him  that  there  had  been  only 
one  order  alfp  among  the  Burgundians,  becaule 
their  kingdom  conftituted  one  of  the  principal 
branches  of  our  monarchy.  But  in  their  codes* 
we  find  three  for^s  of  compofitions,  one  for  the 
Burgundian  or  Roman  nobility^  the  other  for  the 
^ufgundi^ns  or  Romans  of  a  middling  condition, 
and  the  third  for  thofe  of  a  lower  rank  in  both 
nations.  He  has  not  quoted  this  law. 
It  is  very  extraordinary  to  fee  in  what  manner  he 

fM  Ella-  ^^^^^  (^)  ^^^^  paflages  which  prefs  him  hard  on 
bijflimcBt  all  fides.  If  you  fpeak  to  him  of  the  grandees, 
of  the  lords,  and  the  nobility  :  .  tbefe^  h^  f^ys,  are  mere 
mbnarchy  diftinftions  of  rcfpeft,  and  not  of  drd^r  \  they  arc 
vol.  iii.  things  of  courtefy,  and  not  legal  privileges  j  or 
book  6.    gij-^^  j^g  f^y^^  jj^Qj-g  people  belonged  to  the  king's 

and5*      councy  ;   nay,  they  poflibly  might* be  Romans: 

but  (till  there  was   only  one  order  of   citizens 

among  the  Franks.     On  the  other  hand^  if  you 

(0  Efla-     fpeak  to  him  of  fome  Franks  of  an  inferior  rank  ('), 

blifliment  jjg  fyy^  xh^y  are  bondmen  ^^  and  thus  he  interprets 

French  ^^^  decree  of  Childebert.  But  I  muft  ftop  here  a 
monarchy  )itUe,  to  enquire  farther  into   this  decree.    Our 

vol.  111. 

chap.  5.  *  Si  ^uis  qUiUbet  cafu  d/ntem   cptimati   Burgttndioni  W.  Xo^ 

pag.  319*  mono  nclili  excujjerity  filidoj  wginti  quiftque  cogatur  exfchjert\ 
and  320.     4^  mediocribut  perfonis  ingenaii  tarn  Bvrguviticnihm  quam  Rmumh  Ji 

4ievs  ejrcv£ui  futnt^  deam  JoUdis  cowfonatur  ;  dt  infifimrihm  fet» 
/Qnisy  quinque  foUdos.  ait.  ly  2»  and  3.  of  tit.  z6»  o(  the  law  of 

(he  Burgundiana. 

author 
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author  haa  rendered  it  famous  by  availmg  himietf  Boot 
of  it  in  order  to  prove  two  things  -,   the  one  (")p^^^^* 
that  all  the  compofitions  we  meet  with  in  the  laws  jmj  jbyf * 
of  the  Barbarians  were  only  civil  fines  added  td  vol.  iU. 
corporal  puniflimehts,  which  intirely  fubverts  all  the  ^^  ^' 
antient  records  •,   fhe  other,  that  all  freemen  were  png.  y^j^ 
judged  diredly  and  immediately  by  the  kirtg  ('*),^"^  3o8. 
which  is  comradifted  by  an  infinite  number  of  paf-  ^"^  ^^^^' 
fages  and  authorities  informing  us  of  the  (*)  ju-  and  in  the 
diciary  order  of  thofe  times.  following 

This  decree,  which  was  made  in  an  aflembly  *  pag^s  ig, 
of  the  nation,  fays,  that  if  the  judge  finds  a  no'-and  320. 
torious  robber,  he  muft  comiharkl  him  to  be  tied,  (""^  ?^f^ 
in  order  to  be  carried  before  the  king,  ^  Francus  of  this 
fuerii  \   but  if  be  is  a  weaker  perfon  (debilior  ptr-  work, 
fona)^  he  Ihall  be  hanged  on  the  fpot.     According  ^J^P',^^^* 
to  the  Abbe  du  Bos,  FYancm\%  a  freeman,  debilior  ^i&  hook 
perfona  is^a  bondman.     I  ihall  defer  entering  for  a^^*P*  ** 
moment  into  the  fignification  of  the  word  Francus^ 
and  begin  witb  examining  what  can  be  underftood 
by  thefe  words,  a  weaker  perfon.     In  all  languages 
whatfoever,  every  comparifon  heceffarily  fuppofeth 
three  terms,  the  greateft,  the  lefs  degree,  and  the  leaft. 
If  none  were  here  meant  but  freemen  and  bondmen, 
they  would  have  faid  a  bondman^  and  not  a  man  of 
kjs  powir^     Therefore  debilior  perfona  does  not  fig- 
nify  a  bondman  but  a  perfon  of  a  fuperior  con- 
dition  to   a   bondman.     Upon    this  fuppofition, 
Francus  cannot  mean  a  freeman  but  a  powerful 

• 

*  Itaque  Colonia  convenit  {ff  ita  bannivimusy  ut  unu/qne  judex 
criminofum  Uuronem  ut  audierit^  ad  caftan  fuam  ambuht  U  ip/utn        ♦ 
ligare  faciat ;   ita  ut  Ji  Francus  fuertt^  ad  noftram  ffafentiam  //- 
rigdtur ;   W  fi  dehiiivr  perfona  fuerit^  in  loc0  pendatur,     Capitu* 
lary,  of  Baluzitts's  edition,  torn.  i.  pag,  19. 

G  g  3  man  ; 
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Boot  man  -,  and  this  word  is  tiktn  here  in  chat  acoep- 
XXX.    tation,  bccaufe  among  the  Franks  there  were  al- 
^*  ^'  ways  men  who  had  a  greater  power  than  others  in 
the  ftate,  and  it  was  more  diiHcult  for  the  judge 
or  count  to  chaftife  them.     This  explication  agrees 
(p)  See  the  very  well  with  many  capitularies  (p),    where  we 
28th book  £n^j  the  cafes  in  which  the  criminals  were  to  be  car- 
work       ^^^^  before  the  king,  and  thofe  in  which  it  was 
chap.  li.  otherwife.    , 

TA  b<K)k      ^^  ^*  mentioned  in  the  life  of  Lewis  the  De- 
chap.  8.    bonnaire  {^)j  written  byTegan,  that  the  bifhops 
(<i)€hap.  were  the  principal  caufe  of  the  humiliation  of  that . 
li'  *"^    emperor,  efpecially  thofe  who  had  been  bondmen, 
and  fuch  as  were   born  among  the  Barbarians. 
Tegan  thus  addrefles   Hebo,   whom  this  prince 
had  drawn  from  the  ftate  of  fervitude,  and  made 
archbilhop  of  Rheims.    ^^  fFbat  recompence  *  did 
*'  the  emperor  receive  from  you  for  fo  mat^  benefits  ? 
^'  He  made  you  a  freeman^  but  did  not  enobk  youj 
•^  becaufe  he  could  not  give  you  nobility  after  having 
"  given  you  your  liberty.** 

This  difcourfe  which  proves  fo  ftrqngly  the  two 
orders  of  citizens,  does  not  at  all  confound  the 
(')  Efta-  Abbe  du  Bos.  He  anfwers  thus  (*■) :  The  meaning 
of  Ac^"*'  ^/  this  paffage  is  notj  that  Lewis  the  Debonnaire  was 
French  incapable  of  introducing  Hebo  into  the  order  of  the 
monarchy  nobility.     Hebo^  as  archbifbop  of  Rheims^  mufh  have 

book  6.    ^^^^  ^f  ^^^  fi^ft  order  J  fuperior  io    that  of  the 
chap.  4.    nobility.     I  leave  the  reader  to  judge,  .whether  this 
P*g-  3*  ^;  be  not  the  meaning  of  that  paflage  5  I  leave  him  to 
judge  whether  there  can  be  any  queftion  here  con- 
cerning a  precedency  of  the  clergy  over  the  nobi- 

•  O  qualem  remumrationem  reddidifii  ei !  fecit  te  Iitenm,  Jtwr 
4uiilemf  quod  impojfibili  eft  f oft  litertatem.    Ibid. 

lity. 
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lity.    This  pajfage  proves  onfy^  continues  the  fame  B  o  o  k 
writer  (Of  ^baf  the  free-born  fubjeSls  were  qualified  r>?^^^'  . 

ui  .,  .  T»  -Chap.  zt\ 

as  noblemen }   tn  the  common  acceptation  noblemen  andfj^  ibj^ 
men  who  are  free-born  have  for  this  long  time  Jig- 
nified  the  fame  thing.     What !  becaufc  Ibme  of  our 
burghers  have  lately  aflumed  the  quality  of  noble* 
men,  Ihall  a  paflage  of  the  life  of  Lewis  the  De« 
bonnaire  be  applied  to  this  fort  of  people  ?  And 
perbapSy  continues  he  ftill  (*),  Hebobad  not  been  at,\  i^id. 
bondman  among  tbe  Franks^  but  among  tbe  Saxons^  or 
fame  otber  German  nation^  wbere  tbe  people  were  di^ 
vided  into  feveral  orders.     Then   becaufe  of  the 
Abbe  du  Bos's  perbaps  there  muft  have  been  no  no- 
bility among  the  nation  of  the  Franks.     But  he 
never  applied  a  perbaps  fo  badly.     We  have  ken 
that  Tegan  *  diftinguifhes  the  bifhops,  who  had 
oppofed  Lewis  the  Debonnaire,  fome  of  whom 
had  been  bondmen,  and  others  of  a  barbarous  na- 
tion.    Hebo  belonged  to  the  former  and  not  to  the 
latter.     Befldes,  I   do  not  fee  how  a  bondman, 
fuch  as  Hebo,  can  be  faid  to  have  been  a  Saxon 
or  a  German :    a  bondman   has  no  family,  and 
confequently  no  nation.      Lewis  the  Debpnnaire 
manumitted  Hebo*,    and  as  bondmen  after  their 
manumiflion,  embraced  the  law  of  their  tnafter, 
Hebo  was  become  a  Frank,  and  not  a  Saxon  or 
German. 

I  have  been  hitherto  acting  offenfively ;  it  is  now 
time  to  defend  myfelf.  It  will  be  objefted  to  me, 
that  indeed  the  body  of  the  Antruftio's  formed  a 
diftinft  order  in  the  ftate,  from  that  of  the  freemen: 

< 

'  *  0mm $  epifcopi  moltftt  fuerunt  Ludovico^  ^  tnaxhe  it  quos 
e  ferwU  conditione  b9noratos  haMatt  cum  his  qui  tx  bar  harts  v«- 
tionihus  ad  hoc  fafiigium  fcrduSi  funt,  Dt  gejis  Ludftijici  Pii^ 
cap.  43,  and  44. 

'  G  g  4  but 
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Book  but  as  the  fiefs  were  at  firft  precarious,  and  after* 

Ch^^^2    ^^^^^  ^^^  ^^^^  »  ^^'^  could  not  form  a  noblenefs  of 
defcent  fincc  the  privileges  were  not  annexed  to 
an  hereditary  fief.     This  is  the  objedion  which  in- 
duced Mr.  de  Valos  to  think,  fhat  there  was  only 
one  order  of  citizens  among  the  Frat^ks ;   an  opi- 
nion which  the  Abbe  du  Bos   has  borrowed  of 
him,  and  which  he  has  abfolutely  fpoikd  with  lb 
many  bad  arguments.     Be  that  as   it  may^  it  is 
not  the  Abbe  du  Bos  that  couid  make  this  objec- 
tion.    For  after  having  given  thrtt  orders  of  Ro- 
man nobility,  and  the  quality  of  the  king^s  gueft 
for  the  firft,  he  could  not  pretend  to  fay,  that  this 
title  was  a  greater  mark  of  a  noble  defcent  than  that 
of  Antruftio.     But  I  muft  give  'a  diredb  anfwer. 
The   Antruftio's  or   trufty  men   were  not  fuch, 
becaufe  they  were  pofieiled  of  a  fief,  but  they  had 
a  fief  given  them  becaufe  they  were  Ancruftio'ft 
or  trufty   men.    The  reader   may  pleafe  to  re- 
coiled  what  has  been  faid  in  the  beginning  of 
this  book.     They  had  not  at  that  time,  as  they 
had  afterwards,   the  fame   fief:   but  if  they  had 
not  that,  they  had  another,  becaufe'  the  fiefs  were 
given  at  their  birth,   and  becaufe  they  were  often 
granted  in  the  afiemblies  of  the  nation^  and,  in  fine, 
becaufe  as  it  was  the  intereft  of  ,the   nobility  to 
receive  them,  it  was  likewife  the  king's  intereft  to 
grant   them.     Thcfe  families   were   diftinguifced 
by  their  dignity  of  trufty  .men,  and  by  the  privi- 
lege of  being  qualified  to  fwear  allegiance  for  a  fief. 
(»)Ch.23.  In  the  following  bpok  ("),  I  Ihall  dempnftrate  from 
the  circumftances  of  time  that  there  were  freemen, 
who  were   permitted  to  enjoy  this  great  privilege, 
and  confequently  to  enter  into  the  order  of  nobility. 

4  This" 


This  was  not  the  cafe  at  the  time  of  Gontram,  Book 
and   his  nephew  Childebert ;  but  ibkwas  ?t  die^?^^^* 
time  of  Charlemain.     But  though  in  that  prince's  *^' 

reign  the  freemen  were  not  iacapable  of  poflefling 
fiefs,  yet  it  'appear^  by  the  above-cited  paffage  of 
Tegan,    that  the   freedmen    were   abfolutely  ex- 
cluded.    Will  the  Abbe  du  Bo8  (*),  wh6  carries  («)Efa. 
us  to  Turky,  to  give  us  an  idea  of  cbe  wcient  bliihmeat 
Freniqh  nobility  •,  will  he/  I  fay,  pretfehd  that  they  p^^X 
ever  complained  among  the  Turks  of  the  elevation  monaidij 
of  people  of  low  birth  to  the  honors  and  dignities  ^^^'J^H 
of  the  ftate,  as  they  complamed  under  Lewis  the  chap.  L 
Debonnaire  and  Charles  the  Bald  ?   there  was  no  pag.  joz. 
complamt  oE  ^hat  kind  under  Charlemain,  becaoft 
this  prince  always  didinguifhed  the  ancient  from 
the  new  families  i  which  Lewis  the  Debonnaire  and 
Charles  the  Bald  did  not. 

The  public  ffaould  not  ibrget  the  obligation  it 
owes  to  the  Abbe  du  Bos  for  feveral  excellent  per-- 
formances*  It  is  by  thefe  irorks,  and  not  by  his 
hiftory  of  the'  eftablifhment  of  the  Ft^neh  mo^ 
narcfay  we  ought  to  judge  of  his  merit*  He  com^ 
mitted  very  great  miftakes,  becavle  he  hud  more 
in  view  the  count  of  Bool^nvilliers's  work,  than 
his  own  fubje(5b. 

From  ill  thefe  ftrifhires  I  Ihall  draw  only  <Mit 
refle&ion ;  if  fo  great  a  nian  Wis  miftakecb  koMr 
cautioufly  ought  I  to  tread  ? 
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BOOK   XXXI. 

TT^ory  of  the  feudal  laws  among  the 
Franks,  in  the  relation  they  bear  to 
the  reuolutiom  of  their  monarchy, 

CHAP.    I. 

* 

Changes  in  the  offices  and  in  the  fiefs.     Of  the 

majors  of  the  palace. 

XXXL  TP^E  counts  at  fird  were  fcnt  into,  their  df- 
Chap.  I.    jL      ftrifts  only  for  a  year ;  but  they  foon  pur- 
chafed  the  continuation  of  their  offices.     Of  this 
we  have  an  example  in  the  reign  of  Clovis's  grand- 
Ljfy  ^  children.    A  perfon  named  Peonius  (*}  was  count 
^oar8»     in  the  city  of  Auxerre  \  he  ient  his  fon  Mummolus 
Sap  T2  ^^^  money  to  Gontram,  to  prevail  upon  him  to 
*  continue  him  in  his  employment ;  the  fon  gave  the 
money  for  himfelf,  and  obtained  the  father's  place. 
iThe  kings  had  already  begun  to  fpoil  their  own 
faw)urs« 

Though  by  the  laws  of  the  kingdom  the  fiefs 
were  precarious,  yet  they  were  neither  given  nor  ta- 
ken away  in  a  capricious  and  arbitrary  manner ; 
nay,  they  were  generally  one  of  the  principal  fub- 
\ti&&  debated  in  the  national  aflemblies.  It  is  na- 
tural however  to  imagine  that  corruption  had  feized 

this, 
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this,  as  well  as  the  other  article ;  and  that  the  pof-  Book 
feflion  of  the  fiefs,  like  that  of  the  counties,  was  XXX r, 
continued  for  money,  ^*  *• 

I  ihall  fhew  in  the  courfc  of  this  book  (*^),  that,  (b)  chap, 
independently  of  the  grants  which  the  princes  made  7* 
for  a  certain  time,  there  were  others  in  perpetuity. 
The  court  wanted  to  revoke  the  former  grants ; 
this  occafioned  a  general  difcontent  in  the  nation^ 
and  was  foon  followed  with  that  famous  revolution 
in  the  French  hiftory,  whofe  firft  epocha  was  the 
amazing  fpedtacle  of  the  execution  of  Brunechild. 

That  this  queen,  who  was  daughter,  filter,  and 
mother  to  fo  many  kings,  a  queen  to  this  very  day 
celebrated  for  public  monuments  worthy  of  a  Roman 
^dile  or  Proconful,  born  with  an  admirable  genius 
for  affairs,  and  endowed  with  qualities  fo  long  re- 
fpedted,  fhould  fee  herfelf  (*^)  of  a  fudden  expofed  td  {0  Fredc- 
fo  flow,  fo  ignominious  and  cruel  a  torture,  by  (**)  a  ^u""*-'L 
king  whofe  authority  was  but  indifferently  eftablifli-  chap.  4a' 
ed  in  the  nation,  would  appear  very  extraordinary,  {*')  Cio- 
had  fhe  not  incurred  that  nation's  difpleafure  for  ^^^^^f  ^^' 
fome  particular  caufe.     Clothaxius  reproached  («)  Chilperic, 
her  with  the  murder  of  ten  kings:  hut  two  of  them  and  father 
he  had  put  to  death  himfelf  •;  the  death  of  fome  of  ^ert.*^^ 
the  others  was  owing  to  chance,  or  to  the  villainy  (cj  prcde- 
of  another  queen  ;   and  a  nation  that  had  permitted  garius's 
Fredegunda  (^)  to  die  in  her  bed>    that  had  even  ^jj^    ^^* 
oppofcd  the  punilhment  of  her  flagitious  crimes,  /fj  3^^ 
ought  to  have  been  very  indifferent  with  refped  to  Gregory 

thofe  of  Brunechild.  bLk^'viiir 

She  was  put  upon  a  camel,  and  led  ignomini-  chap.  31** 
oufly  through  the  army  :  a  certain  fign  that  (he  had 
given  great  offence  to  thofe  troops.      Fredegarius 

2  relateis. 


444  THE    SPIRIT 

Book   relates,    that   Protarius*,  Brunechild's   favourite, 
^^^'   ftripped  the.  lords  of  their  property,  and  filled  the 
^^^   *  exchequer  with  the  plunder  ;  that  he  humbled  the 
nobility,  and  that  no  perlbn  could  be  fure  of  con- 
tinuing in  any  office  or  employment.     The  army 
confpired  againft  him,  and  he  was  ilabbed  in  his 
tent  5    but  Brunechild  either  by  revenging  -f  his 
death,  or  by  pu];fuing  the  fame  plto,  became  every 
day  more  odious  ^  to  the  nation. 

Clotharius,  ambitious  of  reigning  alone,  inflamed 
moreover  with  the  moft  furious  revenge,  and  fure 
of  periihing  if  Brunechild's  children  got  the  upper 
band,  entered  into  a  confpiracy  againft  himfelf ;  and 
whether  it  was  owing  to  ignorance,  or  to  the  fie- 
ceffity  of  his  circumftances,  he  became  Brunechild's 
aecufer,  and  made  a  terrible  example  of  that  princefs. 
Warnacharius  had  been  the  very  foul  of  the  con* 
ipiracy  formed  againft  Brunechild ;  being  at  that 
time  mayor  of  Burgundy,  he  made  §  Clotharius 
confent,  that  he  ihould  not  be  difplaced  while  he 
lived.  By  this  ftep  the  mayor  could  no  longer  be 
in  the  fame  cafe,  as  the  French  lords  before  that 
period  ;  and  this  authority  began  to  render  ttfelf  in- 
dependent of  the  regal  dignity. 


*  $/e<va  rl/i /uit  contra  per/onas  rnifuitaSf  ffco  tdmium  trihutns^ 
de  rrius  ferfonarum  ingeniofe  fifcum  njelkns  implire  .. .  .  «  ut  mdlus 
reperiretur  qui  gradum  quern  urripuerat  poiutffet  ad/umtre,  Frcdtfg. 
Cbron.  cap,  27,  in  the  year  605. 

f  Ibid.  cap.  28.  in  the  year  607. 

X  Ibid,  cap.  41.  in  the  year  613.  Burgundifg  Farones^  tarn 
ttftfcopi  quam  c^teri  Leudes^  Hmtntu  Brunicbildetn  it  odium  in  torn 
haBenteSf  confilium  imentes^  &c. 

S  Ibid.  cap.  42.  in  the  year  613.  Sacramtnto  a  Clotharh  ac* 
cepto  m  unquam  vitafua  tmporibus  degradaretur. 

It 
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It   was  Brunechild's   unhappy  regency,  which  Booc 
had  exafperated  the  nation.      So  long  as  the  laws  ^^^'' 
fubfilled  in  their  full  force,  no  one  could  grumble   ^^ 
at  having  been  deprived  of  a  fief,  fincc  the  law  did 
not  beftow  it  upon  him  in  perpetuity.      But  when 
fiefs  came  to  be  acquired  by  avarice,  by  bad  prac- 
tices and  corruption,  they  complained  of  being  di- 
vefted  by  irregular  means,  of  things  that  bad  been 
irregularly  acquired.     Perhaps  if  the  public  goocl' 
had   been  the  motive  of  the  revocation  of  thofe 
grants,  nothing  would  have  been  faid :    but  they 
pretended  a  regard  to  order,  while  they  were  openly 
abetting  the  principles  of  corruption;    the  fifciU 
rights  were  claimed,    in  order  to  lavilh  the  publip 
treafure  i  and  grants  were  no  longer  the  reward  or 
the  encouragement  of  fervices.  Brunechild,    from  a 
corrupt  fpirit,  wanted  to  reform  the  abufes  of  the  an- 
cient corruption.     Her  caprices  were  not  owing  to 
vreaknefs;  the  vaflals  and  the  great  officers  think> 
ing  themfelves  in  danger,  prevented  their  own,  by 
her  ruin. 

We  are  far  from  haying  all  the  records  of  the 
tranfadtons  of  thofe  days ;  and  the  writers  of 
chronicles,  who  underftood  very  near  as  much 
of  the  hiftory  of  their  time,  as  our  peafants  know 
of  ©urs,  are  extremely  barren.  Yet  we  have  a 
conftiiution  of  Clotharius,  given  *  in  the  council 
of  Paris  for  the  reformation  of -}- abufes,  which 
(hews  that  this  prince  put  a  ftop  to  the  complaints 
that  had  occafioned  the  revolution.      On  the  one 

*  Some  time  after  Brunechild's  execution, ,  in  the  year  615. 

See  Baluzius's  edition  of  the  capitularies,  pag.  21. 

-j-  ^u/e  contra  r attorns  ordinem  a£ta  *vfl  oriinatafunt^  ne  in  antea, 
attod  afutrtat  di'vifiitas^  contitigant^  di/po/uerimus,  Cbrijlo  pr^t/ult, 
per  hujus  tdi^i  tenorctn  generalitir  imindart.     Ibid.  ait.  16. 

hwd, 
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Book  band,  he  confirms  j;  ail  the  grants  that  had  been 

XXXI.    made  or  confirmed  by  the  kings  his  predeceffors ; 

^^*  '*  and  on  the  other,  he  ordains  §  that  whatever  had 

been  taken  from  his  vaflals,  ihould  be  reftored  to 

them. 

This  was  not  the  only  conceflion  the  king  made 
in  that  council ;  he  enjoined  that  whatever  had  been 
innovated,  in  oppofition  to  the  privileges  of  the 
clergy,  fhould  be  redreffed  *  ;  and  he  moderated  the 
influence  of  the  court  in  the  -f  eleftions  of  bilhops. 
He  even  reformed  the  fifcdl  affairs  ;  ordaining  that 
all  the  new  ||  cenfus's  fhould  be  abolifhed,  and  that 
they  fhould  not  levy  any  §§  toll  eftablifhed  fince  the 
death  of  Gontram,  Sigebert,  and  Chilperic  ;  tliat 
is,  he  abolifhed  whatever  had  been  done  during  the 
regencies  of  Fredegunda  and  Brunechild.  He  for- 
bad the  driving  of  his  cattle  to  **  graze  in  private 
peopIe^s  grounds  ;  and  we  fhall  prefently  fee  that 
the  reformation  was  flill  more  general,  fo  as  to  ex- 
tend even  to  civil  affairs^ 

tibid.  art.  i6. 

$  Ibid,  art,  17. 
'  •  £/  qmdptr  tempora  ex  hee  pratirmjum  eft  W  debinc  fetfthia^ 

liter  ohjer*vetur. 

t  Itu  ut  epifcopo  decedente  in  loco  tpfius  qui  a  Metrdpolitemo  w^* 
^ari  debet  <um  principalibus^  a  clero  et  p9puio  eligatur;  et  ft  per/am 
fondignafueritf  per  ordinatiotiem  principis  ttrdinUur  ;  i^ej certe  fide 
palatio  eligitur^  per  nuritiuh  perfoiut  oT  do&rina  erdin$tur^  Ibid, 
art.  I. 

II  Ut  uhicumque  cenfttt  uTuus  impie  additut  eft^  emmdeiur.  art  S.. 

$f  Ibid.  art.  o. 
'  **  ibiA  arfc  *i% 


CHAP. 
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C  H  A  P.     11. 

Sbw  the  civil  government  was  reformed. 

Hitherto  the  nation  had  ^ven  marks  of  impa-  Book 
tience  and  kvity,  with  regard  to  the  choice  XXXI. 
or  conduA  of  her  mafters ;  fhe  had  regulated  their      ^'  ^* 
differences,  and  obliged  them  to  come  to  an  agree- 
ment amongft  themfelves.    But  now  Ihe  did  what 
before  was  quite  unexampled;  flie  call  her  eyes  on 
her  aftual  fituation,  examined  the  laws  cooly,  pro* 
vided  againft  their  infufficiency,  reprefied  violence^ 
and  moderated  the  regal  power. 

The  bold  and  infolent  regencies  of  Fredegunda 
and  Bruhechild,  had  lefs  furprifed  than  roufed  the 
nation.  Fredegunda  had  defended  her  horrid  cru- 
elties, her  poifonings  and  aflalfinations  by  a  repe« 
tition  of  the  fame  crimes ;  and  had  behaved  in  fuch 
a  manner  that  her  outrages  were  rather  of  a  private 
than  public  nature.  Fredegunda  did  more  mifchief : 
Brunechild  threatened  more.  In  this  crifis,  the  na- 
tion was  not  fatisfied  with  redlifying  the  feudal  fy- 
ftem  ;  (he  was  alfo  determined  to  fecure  her  civil 
government.  For  the  latter  was  rather  more  cor- 
rupt than  the  former ;  a  corruption  the  more  dan* 
gCFOUs  as  it  was  more  inveterate,  and  conneAed  ra- 
ther with  the  at)ufe  of  manners  than  with  that  of 
laws. 

The  hiftory  of  Gregory  of  Tours  exhibits,  on  the 
one  hand,  a  fierce  and  barbarous  nation ;  and  on 
the  other,  lyings  remarkable  for  the  fame  ferocity 
of  temper.  Thofe  princes  were  bloody,  iniquitous, 
and  cruel)  b^^aufe  fuch  way  the  chara£t^r  of  the 

whole 
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Book  whole  n^ion.     If  Chriftianity  appeared  fometimes 

Ckap  2.  ^^  ^^^^^^  ^^^^^  manners,  it  was  only  by  the  circum- 
*  fiances  of  terror  with  which  this  religion  alarms  the 
finner  t  tipte  ciiarcb  fisppottod  hetfe^  againft  them 
by  the  miraculous  operations  of  her  faints.  The 
kmffi  w^uld  not  oomnotc  facrifege^  becaufc  they 
drnded  the  pum0intent»  ir\fK£led  on  that  %ecies  of 
guUt :  btt£  tlvs  eaccepted^  cither  in  the  riot  of  pa(- 
fioB^  or  in  the  coofaoeis  of  deKberatkm,  the^  per- 
pctratadtheino&bofrid  crunea  and  barbarities^where 
tliB  Armt  tengeanOe  did  not  ^peiar  fo  inanfiediately 
to  meftdbo  the  crtmsoaL  The  Franks,  as  I  have  al- 
ready ohferved^  bore  with  cruel  kings,  faecaufe  they 
were  of  the  fame  difpofition  themfclves ;  they  were 
not  ihockf  d  tt  the  tniquicy  and  extoj^tions  of  their 
princes,  boctiisib  thia  was  the  natbnM  charadleriftic. 
There  hud  been  ouny  laws  eftablifltedy  but  k  was 
itfqsl  &>v  the  kii^  to  defeat  them  all,  by  a  kind  of 
kttiEtrs  calkd^fi0r^ii*,.  which  reivdefed  them  of  noef* 
eft  I  they  weee  iooiewhat  fimiiar  to  the  refcripts  of 
the  lUymsin  emperors,,  whether  it  be  that  our  king, 
faorcowed  this  u&gfs  of  thofe  princes,  or  whether  it 
^ms  owing  to*  their  own  natural  teti^r.  We  fee 
in  Gregory  of  Tours^  how  they  perpetrated  mur- 
der in  cool  bkod,  and  pot  the  accufed  to  death,  un- 
heard; how  they  ^ytprecepis  f  for  illicit  marri- 
figei  V  for  transferring  fucceffions  •,  for  depriving  re- 
lations of  their  right  \  and,  ia  fine,  marrying  con* 

«  Tbey  weiv  ocdevs  wfakk  (ha  kiag  fent  to  tke  judges  to  do 

or  ta  tolerate  things  contrary  to  Uw. 

+  See  Grdgory  of  Totifs,  book  iv.  pag.  227.'    Bbth  our  hiflory 

f  od  the  charters  ainr  fuH  of  ehts ;    and  the  exteift  of  tbefe  abub 

ip^>ears  ef  i^cially  in  Clotharius's  confliiution,  rnferted  in  thcc- 

.    dition  oi  the  capitularies  made  to  reform  them.     B^uzius's  t^- 

lf<Mi,  pag.  7- 

fccratcd 
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Ibcrated  virgins.  They  did  not  indeed  aflume  the  Book 
whol«  tegUlattve  power,  but  they  diffenfcd  with  p?^^^' 
the  execution  of  the  laws.  *^' 

Clotkarius's  conftiturion  redr^fled  all  theft  griev- 
ances 5  no  one  {^)  could  any  longer  be  condennn'd  (b)Art;2a 
without  being  heard;  relations  {^)  were  made  to  fuc-  {«)  Ibid^ 
cced  according  to  the  Order  eftabliflied  by  law;  all*^^*  ^* 
frec0pfs  for  marrying  religious  women  were  declared 
null ; .  (^)and  thofe  who  had  obtained  and  made  (4)  ibid« 
ufc  of  them^  were  feve^ely  puniflied.    We  might 
know  perhaps  more  exadbly  hisf  determinations  with 
regard  to  thcfe  jpr^^^/j,  if  the  thirteenth  and  the 
two  next  articles  of  this  decree  had  not  been  loft 
through  the  injury  of  time.      We  have  only  the  firft 
words  of  this  thirteenth  article,   ordaining  that  the 
precepts  (hall  b^  obferved,  which  cannot  be  under- 
ftood  of  thofe  he  had  juft  abolifhed  by  the  fame  law. 
We  have  another  conftitution  (•*)  by  the  fame  prince,  {•)  tn  Ba- 
which  is  relative  to  his  decree,  and  corre6ls  in  the  ^"^j^^  \^f 
fame  manner,   every  article  erf  the  abufes  of  the  the  capi- 
preeepts.  ...  -  {^^"[^^ 

True  it  is  that  Baluzius  finding  this  conftitution  pag.  7. 
without  datie,  and  without  the  name  of  the  place 
where  it  was  given,  attributes  it  to  Clotharius  !• 
But  I  fay  it  l^elongs  to  Clotharius  II.  for  three  r^a« 
fons  ;  I.  it  fays  that  the  king  will  prcferve  the  im- 
munities *  granted  to  the'  churches,  by  his  father 
and  grandfather.  What  immunities  could  the 
churches  receive  from  Childeric  grandfather  pfClo- 
tharius  I.  who  was  not  a  Chriftian,  and  who  lived 

*  In  the  preceding  book  I  have  made  mention  of  thefe  imma- 
nities,  which  were  grants  of  judicial  rights,  and  contained  pro- 
hibitions to  the  regal  judges  to  perform  any  function  in  the  terri- 
tory, and  were  equivalent  to  the  erection  or  grant  of  a  lief. 

Vol.  II.  H  h  even 
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Book  even  before  the  foundation  of  the  mofiarchy  ?  But 
XXXL  if  we  attribute  this  decree  to  Clotharius  IL  we  fhall 
***  **  find  his  grandfather  to  have  been  this  very  Clotha- 
rius L  who  made  immenfe  donations  to  the  church, 
with  a  view  of  expiating  the  murder  of  his  foQ 
Cramne,  whom  he  had  ordered  to  be  burnt^  tog^« 
ther  with  his  wife  and  children. 

2.  The  abufes  redrefied  by  this  conftttution,  were 
fiill  fubfifting  after  the  death  of  Clotharius  I.  and 
were  even  carried  to  their  higheft  extravagance  dur- 
ing the  weak  reign  of  Gontram,  the  cruel  admi- 
niftration  of  Chilperic,  and  the  execrable  regencies 
of  Fredegunda  and  Brunechild.  Now  can  we  ima« 
gine  that  the  nation  would  have  bornti  with  griev^ 
ances  fo  folemnly  prpfcribed,  without  complaining 
of  their  continual  repetition  ?  Can  we  imagine  ihe 
would  not  have  taken  the  fame  ftep  as  (he  did  aff 
(f)  He  be*  terwards  under  Childeric  II.  {J)  when  upon  a  repe- 
**°n  to-  '*^^°^  of  the  old  grievances,  fhe  prefled.  (^).  him  to 
viuds  the  ordain  that  the  law  and  cuftoms  in  regard  to  judi- 
year  670.  ^ial  proceedings  fhould  be  complied  with,  as  for- 

&  Leger.  In  fine,  as  this  conftitution  was  made  to  redrefs 
grievances,  it  cannot  relate  to  Clotharius  I.  fince 
there  were  no  complaints  of  that  kind  in  his  reign, 
and  his  authority  was  perfeftly  eitablifhed  through- 
out the  kingdom,  efpecially  at  the  time  in  which 
tliey  place  this  conftitution  ;  whereas  it  agrees  ex- 
treraely  well  with  the  events  that  happened  during 
the  reign  of  Clotharius  IL  which  produced  a  revo- 
lution in  the  political  ftate  of  the  kingdom.  Hi- 
Aory  muil  be  illuftrated  by  the  laws,  and  the  laws 
by  hiftory. 

CHAP. 
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C  H  A  P.    ni. 

[Authority  of  the  mayors  of  the  palace  • 

ITpok  notice  that  ClothariusIL  had  promiied  not  B  o  o  ic 
to  deprive  Warnacharius  of  his  mayor's  place  ^^^^' 
during  life  i  a  revolution  produftive  of  another  ef- 
feft.      Before  that  time  the  mayor  was  the  king's 
officer,  but  now  he  became  the  officer  of  the  peo* 
pie;  he  was  chofen  before  by  the  king,  and  now 
by  the  nation.     Before  the  revolution  Protarius  had 
been  made  mayor  by  Theodoric,  and  *  Landeric 
by  Fredc;gunda ;  but  (^)  after  that  the  mayors  were(**)  Gcftg. 
chofen  by  the  nation  f  fSLTo- 

We  muft  not  therefore  confound,  as  fome  authors  rum,  cap. 
have,  done,  thefe  mayors  of  the  palace  with  fuch  as  3^* 
were  poflefled  of  this  dignity  before  the  death  of 
Brunechild  ^  the  king's  mayor's  with  thofe  of  the 
kingdom.    We  fee  by  the  law  of  the  Burgundians, 
that  among  them  the  office  of  mayor  was  not  one 
of  the  (*)  moft  refpedable  in  the  ftate ;  nor  was  it /jjg^e  ^j^^ 
one  of  the  moft  eminent  (^)  under  the  iirft  kings  oflaw  of  thci 
the  Franks.  ^^^}^ 

Clotharius  removed  the  apprehenfions  of  thofe/rW«/. 
who  were  poffeffcd  of  employments  and  fiefs ;  and^^d  th« 
when  after  the  death  of  Warnacharius  ||  he  alkcd  the^^pp"^, 

lords  ment  to 

*  Inftieantc  Brunechildc,   Thcodorico  jubcnte,  &c.    Frcde-'^^^  ^*^' 
gariu^,  chap.  27.  in  the  year  605.  ^'^*  '3* 

f  Sec  Frcdegarius,  chronicle,  chap.  54.  in  the  year  626,  and  O  Sec 
his  anonymoqs  continuator,    chap.  101.  in  the  year  695.  and  ^I'^goi'/' 
chap.  ICC.  iir  the  yea^  715,  Aimoin,  book  iv.  chap.  Eginhard,©^ Tours, 
life  of  Charlemain,  chap.  48.   Gefia  rerum  Franterumf  chap.  4 5. book  ix. 

\\  Eo  amo  Cloiarius  cum  procerious  C5f  leudihus  Burgundia  Tr^r^chap.  ^6. 
finii  ccnjugiiufy  cum  ccrUm  iffet  follicum  fi  <V9lUnt  jam  Warnachario 

H  h  2  M/aft 
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Book  lords  aflcmbled  at  Troyes,  who  is  it  they  would  put 
XXXI.  in  his  place  •»  they  cried  out  they  would  chufe  no 
C»P*  3:  Qjje^  but  filing  for  his  favour  CQntpiitted  themielyes 
entirely  inta  his  hands.  .  • 

Dagobert  reunited  the  whole  monarchy,  in  the 
fame  manner  ^  his  father ;  the  nation  had  a  tho- 
rough confidehce  in  him,  and  appointed  no  mayor. 
This  prince  finding  himlelf  at  liberty,  an^  elated 
by  his  viftories,  refumed  Brunechild's  plaf).  ^ut 
be  fucceeded  fo  ill,  that  the  vaflHls  of  Auftrafialet 
themfelvcs  be  beaten  by  the  Sclaronians,  and  re- 
turned home ;  fo  that  the  marches  of  Attft^afia  were 
'   left  a  prey  to  the  Barbarians. 

He  determined  then  to  make  anbfier  to  the  Alt- 
ftrafians,  of  refigning  that  country,  together  with 
a  provincial  treafurc,  to  his  fon  Sigebert,  and  to 
pm  the  government  of  the  kingdom  and  of  the  pa- 
lace into  the  hands  of  Cunibert  b^fhop  of  Cpk>gne, 
and  of  the  duke  Adalgifus.  Fredeg£irtus  does  not 
enter  into  the  particulars  of  the  conventions  then 
made ;  but  the  king  confirmed  them  all  by  char- 
ters, and  t  AuRrdCm  was  immediately  fecur^  from 
danger. 

Dagobert  finding  himfelf  near  his  end,   recom- 
mended his  mft  Nentechildis,   and  his  fon  Clovis 

iifctjfo  alium  in  ^us  honoris  gradum /nhlimare :  fedfinmts  mnammttt 
demganttt  fa  ntquaquam  *vtue  majotem  domus  ifigtre^  regis  gratiam 
$hmxepeUttiiSi  cum  regi  tranfegere.  FredegariiM»  chronide,  chap* 
54.  in  the  year  626. 

*  ^Ifiam  'oi&triam  quam  Winidi  centra  frmneos  mtriurtmt^   mm 

tanium  ^clawinsrum  fortitodo  obtinuit^    fuanium  dtminiaiio  Jmfiru'^ 

farum,  dumfa  cerntbant  cum  Dagoherto  odium  ina/rri^t  &  diffUus 

txpolimrentitr,      Fredegarius'&  chronicle,   chaf^.  68.  In  the  jear 

630. 

f  Deinceps  Auftrajti  eorumftudio  limiUm  ^  regnum  Frqnconm  €•»' 
$ra  Winidos  utiliter  defenfajfi  no/luu  ur»  Fredegarius*s  chxoojclcy 
chap.,  75"  ^^  ^^^  y^^  ^5^*' 

t» 
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to  the  care  of  JEga.    The  vaflals  of  Neuftria  and  Book 
Burgundy  chofe  (,**)  thU   yftung  ;Jrince   for  their  p^^^'^- 
king.    iEga  and  Nentcchildis  had  the  government  ^^/p^'^^ J 
of  (^)  the  palace;  they  reftored  (^)  whatever  Da-garius^s 
^bert  had  taken  5   and  complaints  ccafed  in  Neu-  Chronicle 
ftria'  ;iiaid  Burgttmiy<  a^  they  had  ceafed  in  Auftrafia.  h,  ^; '^^* 

After  the  death  of  ^Xga^  the  queen  Nentechil- year  638, 
dis  (*.)  er^^tged  the  lords  of  Burgundy  to  chufe  f')  ^^^ 
Wl^ACk^m  for  their  mayor-    The  latter  di%atched  ^^J^^f 
letters^  to  ihe  W&ops  and  chief  lords  of  the  king- In  ^he 
<3om  of  Bur^indy,  by  which  he  promifed  to  pre-  year  639. 
fcrve  their  honors  and  dignities  *  for  ever,  that  is,  (!)  '^^^* 
during  life.     He  confirmi^d  his  ward  by  oath,  in X  ^ 
This  is  the  period,  at  which  -f  the  author  of  they^r64i. 
treatife  ^  thie  mayors  of  the  palace  fixes  the  ad* 
oiioiftratkm  of  the  king^^tt  by  thole*  oncers. 

Ffedi)j^riu6  being  a  Burguiidia{>,  has  entered 
into  a  more  minute  detail^  as  to  what  concerns  the 
mayors  of  burgundy,  at  the  time  of  the  revo* 
kxtion  of  which  yrt  are  fpeaking,  than  witli  regard 
to  the  mayors  of  AullraSa  and  Nepftria.  But 
the  conventions  made  in  Burgundy  were,  for  the 
very  fame  reafons,  agreed  to  in  Neuftria  and  Au* 
foafia. 

The  nation  thought  it  fafer  to  lodge  the  power  in 
the  hands  of  a  mayor  whom-  (ke  chofe  herfelf,  and 
to  whom  ihe  might  prefcribe  conditions,  than  in 
thofe  of  a  king  whofe  power  was  hereditary, 

*  H>id.  cap.  89.  Floachaius  cun8is  ditrihus  a  regno  Burguudiit 
fim^prnHfidhut^fertpiftoUm  etiam  tt  fitarMmirttu  firma<wt  miicui^ 
grmdmm  bwaris  et  ^tignUatemt  fiu  tt  ttmUkimn,  perfetuo  couftr^uare^ 

f  Deinceps  a  temporibmt  CtoJovei  qtd  fuit  filius  Dagoberii  in" 
€^ti  n^Jf  pater  <verb  Theodorici^t  regnnm  Francdnon  deciiUns  fer^ 
majvru  domus^  cotpu  ordinari,    De  majoribus  domus  regis. 

H  h  3  CHAP. 
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*  • 

CHAP.    IV. 

Of  the  genius  of  the  natim  in  regard  to  the 

mayors. 

^  ^  ?/  A  Government,  in  which  a  nation  that  had  an 
Chap.  4!  '^^  hereditary  king,  chofc  a  perfbn  to  eziercile  the 
regal  authority,  ieems  very  extraordinary :  but  in- 
dependently of  the  circumftances  of  the  times, 
I  apprehend  that  the  notions  of  the  Franks  in 
regard  to  this  article  were  derived  from  a  higher 
fource. 

The  Franks  were  defcended  from  the  Germans, 
of  whom  Tacitus  *  fays,  that  in  the  choice  of 
.  their  king  they  were  determined  by  his  noble  ex* 
tra£tion ;  and  in  that  of  their  leader,  by  his  valour. 
This  give  us  an  idea  of  the  kings  of  the  firft  race, 
and  of  the  mayors  of  the  palace }  the  former  were 
hereditary,  the  latter  ele&ive.  . 

No  doubt  but  thole  princes,  who  flood  up  in 
the  national  allembly,  and  offered  themfelves  as  the 
condudors  of  a  public  enterprife  to  fuch  as  were 
willing  to  follow  them,  united,  generally  in  their 
own  perfon,  both  the  power  of  the  mayor  and  the 
king*s  authority.  By  the  fplendor  of  their  delcent 
they  had  attained  the  regal  dignity;  and  their 
military  jibilities  having  recommended  them  to 
the  command  of  armies,  they  rofe  to  the  power  of 
mayor.  By  the  regal  dignity  our  firft  kings  prc- 
fided  in  the  courts  and  a&mblies,  and  ena<5bd  laws 
with  the  national  confent  -,   by  the  dignity  of  duke 

*  Itegts  ex  nobilitate^  duett  999  wtuu  /ttmimt.    De  moribai 
CermaAoron]. 

or 
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or  leader^  they  undertook  expeditions,  and  com-  Book 
manded  the  armies.  Ch^^^" 

In  order  to  be  acquainted  with  the  genigs  of  the     ^^'  ^* 
primitive  Franks  in  this  refpedt,  we  have  only  to 
caft  an  eye  on  the  condud  (0  of  Argobaftes,  a  (0  See 
Frank  by  nation,  on  whom  Valentinian  had  con-  ^j/ **^'j* 
ferred  the  command  of  the  army.     He  confined  in  Gre- 
the  emperor  to  his  own  palace  5  where  he  would  I?^  of 
fu&r  nobody  to  fpeak  to  him  concerning  either  bo^Jj[^j^ 
civil  or  military  affairs.     Argobaftes  did  at  that 
time  what  was  afterwards  pradifed  by  the  Pepins. 

CHAP.     V. 

Jk  what  mannner  the  mayors  obtained  the  com^ 

mand  of  the  armies. 

CO  long  as  the  kings  commanded  their  armies 

^  in  pcrfon,  the  nation  never  thought  of  chufing 

a  leader.    Clovis  and. his  four  fons  were  at  the 

head  of  the  Franks,  and  led  them  on  through  a 

feries  of  yiftories,     Theobald  fon  of  Thcodobert, 

a  young,  weak,  and  fickly  prince,  was  the  firft  («)  (0  !« t^e 

of  our  kings  that  confined  himfelf  to  his  palace.  ^^*'^^^* 

He  refufed  to  undertake  an  expedition  into  Italy 

againft  Narfes,   and  had   *   the  mortification    to 

fee  the  Franks  chufe  themfelves  two  chiefs,  whp 

led  them  againft  the  enemy.     Of  the  four  fons 

of  Clotharius  I.  Gontram  t  was  the  leaft  fond  of 

commanding  his  armies  \  the  other  kings  followed 

•  Leutbaris  wro  ei  Bmilifius,  tametfi  id  rtgi  ipf^um  mimmt 
pUudai^  hM  cum  eii  ficUtatm  inhrtmt.  Agathias,  book  1. 
Gregory  of  Tours,  book  4.  chap.  9. 

t  Gontram  did  not  even  maich  againft  Gondovald,  who  ftilcl 
himfelf  Ton  of  Clourins,  and  claimed  hU  (hare  of  the  kingdom. 

H  h  4  ^l^^^ 
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Book  this  example ;   an4,  in  Order  to  intnlft  th^  com- 
^XXXl.   mand  without  danger  into  pthqr  hands^  ibcy  oqa* 

•  ^'  5*  ferrcd  it  upon  feveral  clB#fe  or  dukes  **. 

Innumerable  were  thq  in(:oaveiueix:e$  whidi 
thence  aroie ;  all  diit^^iplioe  was  loft,  na  one  would 
any  longer  obey.  The  armies  weiie  dreadful  ooij 
to  their  own  country  ^  they  were  loaden  wich 
ipoils,  before  they  had  reached  the  enemy,  Qf 
thefe  niifcries  we  have  a  very  lively  .piftiiiie  inGre- 

(>»j  Gre-  gory  of  Tpufs  (**)•    How  Jbsil  we  aUe  i$  oktaiM  a 

gory  of    viSiory^  faid  Gontram.  (%  we  win  ^  not  fo  nmth 

b  ^""s  ^^  ^^^  '^^^-  ^^^  anceftors  acquired  ?  Our  nation  is 
^hap.  30.  no  longer  the  fame,  •  .  «  .  :  Strange,  that  it  fhould 
^nd  book  \^  q^  the  decline  fo  early  as  the  feign  of  Clovis's 

jbid.'Kgrand^^^ 

8.  chap.  It  was  therefore  nSKural  they  flK>uld  determine 
3^'  at  laftupop  an  only  duke,  a  duke  inveftcd  with 

^ '    -^  *    an   authority  over   this  prodigious  multitude  of 
feudal  lords  and  vafTals,  who  were  now  become 
ft  rangers  to  their  own  engagements  \  a  duke  who 
was  to  eft^blifli  the  military  di^ipline,  and  to  put 
himfelf  at  the  head  of  a  nation  unhappily  prac* 
tifed  in  making  war  againft  itfelf.    This  powir  was 
ponferred  on  the  mayors  of  the  palace. 
.    The  original  funftion  of  the  mayors  of  the  pa- 
lace, \^s  the  fn^nagement  of  the  king's  hou(hold, 
r^wfd*^  They  bad  afterwards,  in  conjunftion  {^)  with  other 
fuppie-    officers,  the  political  government  of  fiefs ;   and  $ 
pent  to    length  they  pbtaijied  the  fole  difpofal  of  them. 

the  law  of      *^        '      ♦       *        '         "  * 

cundians  *  Sometimes  to  the  nuinljer  of  twenty.  Sec  Gr^^ory  of  ToarSi 
gj  ,  .^  '  book  ^.  ch9P'  2;.  book  Q.  chap^  1 8;  arfd  30.  book  10.  chap.  3. 
and  Gre-  P^g^^ert,  who  had  no  mayor  in  BurgOndy»  obfervvd  the  lame 
gory  of  P®^^cy»  ^J^^  ^^"^  againrt  the  Gafcons  ten  dukes  and  fevcral  coonti 
Tour«  ^^^  ^•^  "®  ^M^ti  over  ihem,  f  rpdegariai'a  chronkie^  chap.  78, 
>ook9.     i'^t^ey^VMf  ^ 


^ 
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Tlifcy  hisA  illb  the  admti^ftratron  6f  mifitafy  tf-  g  ^ «  k 
fairs  and  the  c&mmMd  of  tht  atrrtics ;  employ-  XXXL 
rocms  necfcfllifify  comieaed  wJth  Aie  othfer  two;^***^'^* 
In  Adfe  days  h  ipras  mtjcfc  rtWf^MMfidtflt  td  i^ifij 
chMi  to  coafmirhd  the  artnieif  ifld' wfio  bdt  tbt* 
difpehfer  of  favotrri  eatrid  h^e  tih  atrthority  ? 
In   th»  maniki  ind  independent  nation,   it  Was 
prodenc  to  ihyife,  rather  than  to  compel  ^  pra-i 
dent  to  givd  away  or  fo  promife  the  fieK,  that 
flioutd  happen  to  be  vacant  by  tfce  death  of  the 
poiTeBbr  ^  prudent  in  fine,  temward  Cdniinuafly, 
and  to  raife  a  jealbufy  with  fegafd  to  prefefentes. 
It  was  therefore  tight,    that  the  perfon  who  had 
the  fuperintendency  of  Ae  paface,  AouFd  alfa  be 
generrf  of  the  army.  -      \ 

CHAP.    VI. 

Second  epocba  of  the  humiliation  of  our  Rings  of 

the  frji  race. 

AFTER  the  execution  of  Brtuiechild^  die  may- 
ors were  adminiftrators  of  the  kingdom  mitt, 
the  fovereigns  \  and  thoug^h  they  had.  the  GOfidiu^ 
of  the  war,  yet  the  kingis-  were  always  at  the 
head  of  the  armies,  and  the  mayor  and  the  nacion 
fought  under  their  commahd*    But  the  vidory{^)'(')  Seethe 
of  duke  Pepin  over  Theodoric  atld  his'  nWyor^JJ^^^^^f 
completed  *  the  degradation  of  our  'princes  ;   and  year  687. 
that  (™)  which  Charles  Martel  obtained  over  Chil-aiKl  688. 
peric  and  his  m^yor  Rainfroy,  confirmed  it.    Au-  ^  r^^°"*^' 
ftrafia  triumphed  twice  over  Neuftria  and  Bur- year  719 
gundy  V  and  the  mayoralty  of  Auftrafia  being  an- 

*  IHis  fiUdim  nomina  rtgum  imponens^  iffi  iotiui  npn  bciens 
frfvilef^ium,  &c,    Anaals  of  M^(?f  y^ar  695. 

4  ncxed 
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•    * 

Book  fitted  as  it  were  to  the  family  of  the  Pepios»  thi$ 
^^^^  raayoralfy  and  family  became  greatly  fuperior  to 
>  *  all  the  re{t  .  The  conquerors'  were  then  afraid  left 
fome  perfon  of  credit  fhould  feize  the  king's  per- 
fon,  in  order  to  exicite  difturbances.  For  this 
reaibn  they  kept  *  them  in  the  royal  palace  as  in 
a  kind  of  prifon,  and  once  a  year  (hewed  them 
to  the  people.  There  they  made  ordinances,  but  f 
theie  were  fuch  as  were  didated  by  the  mayor; 
theyanfwered  ambafladors,  but  the  mayor  made 
the  anfwers*  This  is  the  time  niendoned  by  ^  hif- 
torians  of  the  government  of  the  mayors  ever  the 
kings  whom  they  held  in  fubje£tion. 
.  The  extravagant  pallion  of  the  nation  for  Pepin's 
family  went  fo  far^  that  they  chofe  one  of  his  grand- 
fons  who  was  yet  ||  an  infant  for  mayor  i  and  put 
him  over  one  Dagobert,  that  is;  one  phantom  over 
another. 

*  Stdemqm  ilU  tegaUm  fub  fui  ditiom  eonajpt.  Ibi<L  anno 
719. 

f  Ex  chromc9  dntvbnfi^  lib.  2.  irf  rtfpon/a  qua  erat  idgSw, 
ff/elpotiju  jujust  ex  fua  vekifottftati  reddent* 

X  Ann^Lls  of  Metz,  anno  00 1.  Anno  frincipatus  Pifpim/u^ 
TJ^odfriam  •  • .  •  •  Annak  of  Fuld,  or  of  Laorifliaib,  Prffhu 
dux  Frauc$rum  pbiiuuif  ngum  Frauc^rum  fir  amus  27.  am 
regiius  JUn  fubji^is, 

'  Jl  Poftbac  Tbeudoaldus  filius  ^us  (Grimoaldi)  paruuhu  in  ka 
W^h  cum  fraMBo  rgg$  DagobgrtOf  mtyor-dtmut  palaiii  iffkBrns  iji. 
The  anonymous  conthuator  of  Fredcgarius  in  the  year  714. 
chap*  104. 
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CHAP.     VII. 

Of  the  great  officer  and  fief s  under  the  mayors 

ofthepdace. 

TH  £  mayors  of  the  ps^lace  were  far  from  re-  b  o  o  c 
viving  the  prccarioufnefs  of  pofts  and  em-  XXXI. 
ploy ments ;  for  indeed  their  power  was  owing  to  ^^^*  J^* 
the  protedtion  which  in  this  refpeft  they  had  grant- 
ed to  the  nobility.    Hence  the  great  offices  were 
continued  to  be  given  for  life^  and  this  ufage  was 
every  day  ptiore  firmly  eftabliihed. 

But  I  have'ibme  particular  reflections  to  make 
here  in  refpeft  to  fiefs !  and  in  the  firft  place  I  do 
not  queftion  but  moft  of  them  became  herediury 
from  this  time. 

In  the  treaty  of  Andpli  (°)»  Gontram  and  his  («)  citcj 
nephew  Childebcrt  engage  to  maintain  the  donations.^X  ^'^- 
made  to  the  vaffals  and  churches  by  the  kings  his  ^^ 
predeceflfors ;    and  leave  is  given  to  the  *  wives,  book  9. 
daughters  and  widows  of  kings,  to  difpofe  by  will^^*'(^ 
and  in  perpetuity  of  whatever  they  hold  of  thcof  cio- 
exchequer.  f^Jarius  tt 

Marculfus  wrote  his  formularies  at  the  time  (*»)  5"  t^.H^ 
of  the  mayors*    We  find  fevcral  f  in  which  the  16. 
kings  make  donations  both  to  the  perfon  and  to  (^)  See 
his  heirs  :    and  as  the  formularies  reprefent  the^^^^^J* 

34th  of 
^  Vt  fi  fuii  ie  agrts  fifcalibus  ntel  fpeciehus  atque  frafidio  fro  the  iirft 
arbitfii  fvi  v$hmiat€  facere  out  cuiquam  confirre  vaiumM,  fixd  book. 
ftabilitaU  perpetuo  con/ervetur. 

f  See  the  14th  formula  of  the  firft  book,  which  is  eqaally 
applicable  to  the  fifcal  eftates  given  dire^ly  and  in  perpetuicy, 
or  given  at  firft  a5  a  benefice,  and  afterwards  in  perpetuity : 
SUut  ab  iUo  out  a  Jifcq  nofin  fmt  pffeja^  See  alio  the  1 7th 
formula^  ibid, 

com- 
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Book  cotnmoh  adions  of  life,  they  prove  that  part  of 

CkaL^'*   the  fiefs  were  betome  hereditary  tohvards  the  end 

*  *  of  the  fkft  race.    They  were  fy^  from  baviiig  in 

thofe  days  the  idea  of  aH  niKdienable  demefne  •,  this 

is  a  modern*  thing,  which  they  knew  neither  in 

theory  nor  praftiee. 

In  proof  hereof  we  fliafi  prsfently  produce  po^ 
Mvt  hets ;  and  if  v9t  c^a  point  out  a  time  in 
which  there  W€f e  no  loMg^  any  benefices  for  the 
artriy,  nor  liny  fuisids  for  ios  fiipport  ^  we  mud  cer- 
tainly concIiKk  that  the  aneidnt  benefices  had  been 
alienated.  The  time  I  meafn  is  that  of  Ct^rks 
Martel,  who  funded  ibme  new  €thi  ^lAdtk  we 
fttould  Gainfully  diftinguiih  from  diofe  of  tbe  ear-* 

Heft  date. 

When  the  kings  began  to  make  grants  in  per- 
petuity^  dtlier  through  the  corrilptioa  whidk  citpt 
into  the  government,  or  by  reafon  of  the  con(ti« 
tutton  itfeTf,  which  coAttnually  aibliged  tfaofe  prin- 
ces to  confer  rewards ;  ift  Was  ntoiral  they  S^ouM 
begin  with  giving  the  perpetuity  of  f  he  fiefs,  ri- 
cher than  of  the  eounties.  For  to  deprive  theoEi* 
felves  of  feme  acres  of  land  was  no  great  mat- 
ter ;  but  to  renounce  the  right  of  difpofing  the 
great  ofRces,  was  divefting  themfehes  of  their 
very  power. 

CHAP.    VIII. 

Jn  "Ufbat  mamter  the  allodial  ejlates  were  cbofigei 

into  jiefs. 

THE  manner  of  changing  an  allodial  eftate 
into  a  fief,  may  be  feen  in  a  formulary  of 
W J^]^^"' Marculfus  C),  The  owner  of  the  land  gave.it 
.-       ^  to 
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to  the  fcingt  who  reftored  it'  to  the  donor  by  tfftf  B  o  o  « 
of  ufofruit,  or  benefice,  and  then  the  iatter  nooii"'  Q^^f [^ 
Sloped  his  heirs  to  the  king. 

In  order  to  find  out  the  reafons  v^htch  induced 
them  thus  to  cbanfge  the  nature  c^  the  aUodia^  1 
tnuft  trace  the  fourde  of  the  ancient  privileges  of 
oqr  nobility,  a  nobility  who  for  thefe  eleven  cen* 
turiea  have  been  ready  to  undergo  every  hardfhif^, 
and  to  fpili  theii*  blood  in  thei?  country's  fer- 
vice. 

They  who  were  feized  of  fiefs  enjoyed  very 
great  advantages.     The  compoficion  for  the  in^ 
jurieis  done  them  was  greater  than  that  of  free* 
xatn.    It  appears  by  the  formularies  of  Marcul- 
fus,    that  it  w^   a   privilege   belonging  to  the 
king's  vaflal^  that  whoever  killed  him  (hould  pay 
a  compofition  of  fix   hundred  fous.     This  prlf 
vilege  was  eftablifhed  by  the  Salic  law  («),  and  by(n)Tit.44» 
that  of  the  Ripuarians  (') ;   and  wWle  thefe  tw6  ^  ^ 
laws  ordained  a  compoficion  of  fix  hundred  fous  55,  ^^ 
for  the  murder  of  the  king's  vaflal,  they  gave  butand4,aiKl 
(^)  two  hundred  fous  for  the  murder  of  a  pcffon  ^*^^*  ^^ 
freeborn^  if  he  was  a  frank  or  Barbarian  J^^i'^g/f^Secalfo 
under  this  Salic  law }   and  only  a  hundred  for  atheiswoF 
Roman,  -  the  Ripu- 

This  was  not  the  only  privilege  belonging  to  the  7.  ^nd  the 
king^s  vafiais.    When  (*)  a  man  was  fummoned  in  Salic  law, 
court,  and  did  not  make  his  appearance,  nor  obey  ^"*  ^^* 
the  judges  orders,  he  was  appealed  before  the  king  \  and  4! 
and  if  he  perfifted  in  his  contumacy,  he  was  ex^  (0  Salic 
eluded  from  *  the  Royal  protedion,  and  no  one  '*^»  ^W 
was  allowed  to  entertam  him,  or  even  to  give  him 

•  Extra  ftrmontm  regis,     Salic  law,  tit-  59,  and  76. 

a  mprfd 


462  THE    S  P  I  R  I  T 

B  a  o  K  a  niorlel  of  bread*   Now  i£  he  ^as  a  perlbn  of  an 
^^-  ordinary  condicion»  his  goods!  C)  "^^^  confifcjtcd  5 
i-^niid*  ^^^  ^^  ^^  ^^  ^^  king's  vaflal,  they  were  not  ('). 
fit.  59. §  I.  The  firft  by  his  contumacy  was  deemed  fufficiently 
(')  Ibid. ,  convidted  of  the  crime,  the  fecond  was  not ;  At 
^*- 7^:**- former  (y)  for  the  fmalleft  crimes  was  obliged  to 
ul  56*  '   undergo  the  trial  by  boiling  water,  the  latter  (') 
and  59.    ,was  condemned  to  this  trial  only  in  the  cafe  of 
(*)  Ibid    iQurder :   In  fioe^  the  king's  vaflal  (")  could  not 
/»\  lb  d "  ^  compelled  to  fwear  in  court  againfl;  another  vaf- 
tit.  76.5*2.  fai.     Thefe  privileges  augmented  daily,  and  the 
X^)  Apud  capitulary  of  Carlomannus  (^)  does  this  honour  to 
IWaiiuin  ^^^  king's  vaffals,  that  they  fliall  not  be  obliged 
i&theyetfio  fwear  in  perfoH)  but  only  by  the  mouth  of  their 
883.  art.  ^^n  vaflats.     Belides,   when  a  perfon   who  had 
*•"   "'thefe  honours  did  not  repsur   to  the  army,   his 
punifhment  .was  to  abftain  from  flefh-meat  and 
wine  as  long  as  he  had  been  abfent  from  the  fer^ 
f )  Capi-  vice  5    but  a  freeman  (^)  who  negteded  to  fol- 
Q^'^^^    low  his  count  was  fined  *  fixty  fous,  and  reduced 
inaipy  in   to  a  ftate  of  fervitude  till  he  paid  it. 
?VT*^        It  is  very  natural  therefore  to  think  that  thofc 
1.  and  3.  Franks  who  were  not  the  kit^g's  vaflals,  and  much 
more  the  Roms^ns,  became  fond  of  entering  into 
the  ftate  of  vafTalage ;    and  that  they  might  not 
be  deprived  5f  their  demefnes,  they  devifed  the 
ufage  of  giving  their  allodium  to  the  king,  of  re- 
ceiving it  from  him  afterwards  as  a  fief,  and  of 
nominating  their  heirs«    This  ufage  was  continued, 
and  took  place  efpecially  during  the  times  of  coo- 
fufion   under  the  fecond  race,  when  every   man 
*    being  in  want  4>f  a  protedlor,  was  defirous  to  incor- 

•  Hirihatinum, 

porate 
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porate  himfclf  witii  f  the  otlier  lords,  and  to  cntcir  ^^^^ 
as  it  were,  into  the  feudal  nK>narch7,  becaufe  the  cUp.  *g. ; 
political  no  longer  exifted. 

This  condaupd  under  the  third  race,  as  we  find  by 
feveral  ||  charters;  whether  they  gave  their  alhdium$ 
and  refumed  it  by  the  fame  aS: ;  or  whether  it  was 
declared  an  allodium^  and  afterwards  acknowledged 
as  a 'fief.    Thefe  wore  called  j£e/jr  of  refamptifin.  \        ^     ^ 

This  does  not  imply  that  thofe  who  were  fcized^>itu£rr 
of  fiefs  adminiftered  them  with  prudence  and  cecp-o^heyear 
nomy;  for  though  the  ^temen  grew  defirous  of  ^^^'^^^^ 
being  pof&fled  of  fiefs,  yet  they  managed  this  fort  7th  capi- 
of   eftates  as  ufufruits  are  managed  in  our  d^ysj^^^^ 
This  is  what  induced  Charlematn,  the  moft  vigilant  gQ^f^.  ' 
and  attentive  ptince  we  ever  had,  to  make  a  greats*  ^^e  ift 
many  regulations  (') ,  to  hinder  the  fiefs  from  being?*PJ°'^ 
degraded  in  favour  of  allodial  eftates.     It  proves^,  art.4g. 
only  that  in  his  time  moft  benefices  were  ftill  only  for*^®.5* 
fife,  and  cpnfequcntly  that  they  took  more  care  of  of ?h  J^^ 
the  allodia  thin  of  the  benefices;    but  it  is  no 806,  art. 
argument  that  they  did  not  chufe  rather  to  be  thc^jj^^^^,^; 
king's  bondmen  than  freemen.    They  might  have  the  year    . 
rcafons  for  difpofing  of  a  particular  portion  of  a779>  ^fj. 
iief,  but  they  were  not  willing  to  be  ftripped  cven^e^i- 
of  their  dignity.  tulary  of 

I  know  likewife  that  Charlcmain  complains  in  ajj^^j*  ^^ 
certain  capitulary  (f)  that  in  fome  places  there  were  the  year 
people  who  gave  away  their  fiefs  in  property,  and  re-^l^'^^'^^ 
deemed  them  afterwards  in  the  fame  manner.  But  Ijthof  the 
do  not  fay,  that  they  were  not  fonder  of  the  propertyy^^r  8q6. 

+  Ken  ittfirmis  reliquit^  h^eridihs^  fays  Lambert  e^Ardres  in 
Du  Cange,  on  the  word  alodiu 

\  See  thofe  qaoted  by  Du  Cange»  in  the  word  okdls^  and  ihofe 
produced  by  Galland^  in  his  treatifeof  allodial  lands,  pag.  14. 
a(Ki  the- following. 

%  than 
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>«^ *  4mi9» of  the  u^fivitt  I  iqcw  9n{y,  tkat  wfaea  t^ 

0»p.9.  cwM  ooAiKrt  A».«/j;«iw»  ioto  a  £ef,  ifhicb  warn 

defcend  to  their  heirs,  anjd  U  th^  c^fe  of  the  farmu* 

Wy  •bove-ai(»witff}ii  they  had  veiy  gresMC  adraa- 

ti|^  ia  doing  it, 

CHAP.    IX. 
iftw  tie  Cburcb'laiuk  wert  tomjtrted  itOtfi^u 

THE  ufe  of  the  6fca]  lands  Siould  have  been 
Qoiy  to  ftrve  as  a  donation,  by  which  the  kings 
were  to  cncouragp  the  Franks  to  uockrtakc  new  ex- 
peditions and  by  which  on  the  other  haiul  tbefe 
6r?9l  lands  wer9  Hicreafedt    This,   as  I  have  al- 
ready obftrved^  was  the  fpirit  of  ihe  nation  \  buc 
thfie  donations  tpok  another  tura    There  is  ftiU 
C)lRGrc*  extant  C^)  a  fpeech  pf  Chilperic,  gr^ndlbn  of  Clovii, 
gory  of    jji  n^hich  he  coipplains^  thai  almoft  all  thefe  lands 
^^'^1,  had  been  already  given  away  to  the  church.  Qw  »- 
d»sp.  46*  chiqftn%  fays  \Lt^ismffWiTifhtiyani,oMr  mhu aniraf 
JenH  t0  tb4  €lirff*i  none  nigtf  tuxuf  iuf  bijbops^  v^ 
Im  in  gr^Hdmr^  while  quts  is  quite  tcUpfed. 

This  was  the  i^afpn  that  the  auyors,  who  durd 
IK)(  attack  the  lords,  ftripped  the  churches;  and 
one  of  the  f  motives  alledged  by  Pepin  for  entering 
Nenftria,  was  his  halving  been  invited  thither  by 
the  clergy,  to  put  a  flop  to  the  encroachments  of 
the  kings,  that  is,  of  the  mayors,  who  deprived  the 
church  of  all  her  pofleifionsi* 

'  «  *  Tins  10  what  induced  ktm  to  anniii  tke  tedtnenta  nsdeft 

CuvottT  of  the  ciergy*  an4  even  the  donatioos  of  hit  father;  Go*- 
tram  re  eftablifhedthein,  and  even  made  new  dooatioiu.  Gf^ 
gpry  of  Tours,  book  vii.  chap  7. 

f  See  the'aiuials  of  Metz,  year  687.     Exater  imfrims  f^ 
'  Ttlufaindotum  fcf  fer<vcrum  Dti,  qw  me  Jatpius  aJUrunt  MifrsJ*'' 
ia/is  iftjufii  fatrimoniij,  &c. 

'The 
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The  msyors  of  Audrafia,  that  is  the  hmilj  of  the  Book 
]?epins,  had  behaved  towards  the  clergy  with  more  ^^^^* 
moderation  than  thofe  of  Neuftria  and  Burgundy* 
This  is  evident  from  our  chronicles  (^),  in  which  we  (0  ^^^  ^^ 
fee  the  monks  perpetually  extolling  the  devotion  and  ^^^^^ 
liberality  of  the  Pepins.  They  themfelves  had  been 
pofieiTed  of  the  firft  places  in  the  church.   One  ercw 
does  mt  pull  put  the  eyes  of  another  5  as  (*)  Chilpe-  (gj  f nGr©. 
ric  iaid  to  the  bifhops.  gory  of 

Pepin  fobdued  Neuftria  and  Burgundy  j  but  as  ^^^^* 
his  pretence  for  dellroying  the.  mayors  and  kings 
was  the  grievances  of  the  clergy,  he  could  not  ftrip 
the  latter,  without  afting  contrary  to  his  own  de- 
claration, and  (hewing  that  he  made  a  jeft  of  the 
nation.  However,  "the  con^ueft  of  two  great  king- 
doms and  the  deftrudtion  of  the  oppofite  party, 
afforded  him  fufEcient  means  of  fatisfying  his  ge* 
nerals. 

Pepin  made  himfelf  matter  of  the  monarchy, 
by  protefting  the  clergy  5  his  fon  Charles  Mattel 
could  not  maintain  his  power,  but  by  opprefling 
them.  This  prince  finding  that  part  of  the  regal 
and  fifcal  lands  had  been  given  either  for  life,  or  in 
perpetuity  to  the  nobility,  and  that  the  church  by 
receiving  both  from  rich  and  poor,  had  acquired  a 
great  part  even  of  the  allodial  eftates,  he  refolved 
to  ftrip. the  clergy  ;  and  as  the  fiefs  of  the  firft  di- 
vifion  were  no  longer  in  being,  he  formed  a  fe- 
cond  *.  He  took  for  himfelf  and  for  his  officers 
the  church-lands,  and  the  churches  themfelves: 
thus  he  remedied  an  evil  which  difiered  from  ordi- 

•  Karolus  plurima  juri  jccUjtaftks  detrahens  fradia  flfco  fieU^ 
ntit,  ac  diindi  militihus  dijhirti^vii.  £x  Chronico  Ceiuulenii^ 
lib.  ii. 

You  II.  ,  1  i  nary 
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xxxr"^  nary  difeaies,  a^  its  extremity  rendered  it  the  more 

ch«p.  lo«fy  w  C"fe. 

C  H  A  P.    X. 

Riches  of  the  Clergy.    . 

C|  O  great  were  the  donations  made  to  the  cl^gy, 
^  that  under  tjic  three  races  of  our  princes  they 
muft  have  feveral  times  received  the*  full  property 
of  all  the  lands  of  the  kingdom.  But  if  our  kings, 
the  nobility,  and  the  people^    found  the  way  of 
giving  them  all  their  eftates,  they  found  alfo  the 
method  of  getting  them  back  again.    The  fptrit 
of  devotion  eftablifhed  a  great  number  of  churches 
under  the  firit  race  ;  but  the  military  fpirit  was  the 
caUie  of  their  being  given  away  afterwards  to  the 
foldiery,   who  divided  them  amongft  their  chil- 
dren.    What  a  nnmber  of  lands  mufl:  have  then 
been  taken  from  the  clergy's  men/alia  I     The  kings 
of  the  fecond  race  opened  their  hands,  and  made 
new  donations  to  them ;   but  the  Normans,  who 
came  afterwards,  plundered  and  ravaged  all  before 
them,    wreaking  their  vengeance  chiefly  on  the 
priefts  and  monks,  and  devoting  every  religious 
houfe  to  deftruftion.    For  they  charged  thofe  ec- 
clefiaftics  with  the  fubverfion  of  their  idols,  and 
with  all  the  oppreilive  meafures  of  Charlemain, 
by  which  they  had  been  fucceffively  obliged  to  take 
ihelter  in  the  north.    Thefe  were  animofities  which 
the  fpace  of  forty  or  fifty  years  had  not  been  able 
to  obliterate*     In  this  (ituation  what  a  lois  muft 
the  clergy  have  fuftained !  There  were  hardly  cccle- 
fiaftics  left  to  demand  the'eftates  of  which  they  had 

been 
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been  deprived.  There  remained  therefore  for  the  B  o  0  if 
religious  piety  of  the  third  race,  foundations  enough  p^^ 
to  make,  and  lands  to  beftow*  The  opinions  which 
were  broached  and  fpread  in  thofe  days,  would  have 
deprived  the  laity  of  all  their  eftates,  if  they  had 
been  but  honeft  enough.  But,  if  the  clergy  were 
a(5tuated  by  ambition,  the  laity  were  not  without 
theirs;  if  dying  perfons  gave  their  eftates  to  the 
church,  their  heirs  would  fain  refumc  them*  We 
meet  with  continual  quarrels  between  the  lords  and 
the  bifhops,  the  gentlemen  and  the  abbots ;  and 
the  clergy  muft  have  been  very  hard  prefled,  fihce 
they  were  obliged  to  put  themfclves  under  the  pro- 
teftion  of  certain  lords,  who  granted  them  a  mo- 
mentary defence,  and  afterwards  joined  their  op- 
preflbrs. 

But  a  better  adminiftration  having  been  efta-* 
blifhed  under  the  third  race,  gave  the  clergy  leave 
to  augment  their  poffcffions ;  when  the  Calvinifts 
ftarted  up,  and  having  plundered  the  churches* 
they  turned  all  the  facred  plate  into  fpecie.  How 
could  the  clergy  be  fure  of  their  eftates,  when  they 
were  not  even  fafe  in  their  perfons  ?  They  were 
debating  on  controverfial  fubjeds,  while  their  ar- 
chives were  in  flames.  What  did  it  avail  xhem  to 
demand  back  of  an  impoverilhed  nobility,  thofe 
eftates  which  were  no  longer  in  the  pofleffion  of 
the  latter,  but  had  been  conveyed  into  other  hands 
by  diflferent  mortgages.  The  clergy  have  been 
long  acquiring,  and  have  often  refunded,  and  ftill  , 
there  is  no  end  of  their  acquifitions.  ^ 
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CHAP.    XL 

State  of  Europe  at  the  Time  of  Charles  Martel. 

B  o  OK  /^HAR  LE  S  MartcU  who  undertook  to  ftrip  the 

Chap,  I'l.^**^  clergy,  found  himlelf  in  a  moft  happy  fitoa- 

tion«    He  was  both  feared  aad  beloved  by  the  ibl* 

diery-,  whoie  intereft  he  promoted,    having  the 

pretence  of  the  war  againft  the  Saracens.     He  was 

(^)  Seethe  hated  indeed  by  the  clergy,   but  (^)  he  had  no 

Mete!  '^^^  ^  ^^^^  aflSftancc.  The  pope,  to  whom  he 
was  neceflary,  ftrecched  out  his  arms  to  trin)» 
Every  one  knows  the  famous  *  embafiy  he  received 
from  Gregory  IIL  Thefe  two  powers  were  ftri&ly 
united,  becaufe  they  fupported  each  other :  the 
pope  ftood  in  need  of  the  Franks  to  aflift  him  a- 
gainft  the  Lombards  and  the  Greeks  \  the  Fraaks 
had  occafion  for  the  pope,  to  ferve  for  a  barrier 
againft  the  Greeks,  and  to  embarra&  the  Lombards. 
It  was  impoffiblc  therefore  for  the  enterprize  of 
Charles  Martel  to  mifcarry. 

S.  Eucherius,  bi&op  of  Orleans,  had  a  vifioo 

which  frightened  all  the  princes  of  that  time.    I 

,  (c)  Anno  (hail  produce  on  this  occafion  the  tetter  (f)  written 

c  ^a^**^  ^y  ^      bilhops  aiiembled  at  Rheims  to  Lewis  kmg  of 

num ;  Ba-  Germany,  who  had  invaded  the  territories  of  Charics 

luzius's     the  Bald :  becaufe  it  wilt  give  us  an  infight  into 

tom.°i!    ^^^  fituation  of  things  in  tbofe  times,  and  the  tern- 

,   pag.  ibi.per  of  the  people.    They  fay  f*),   **  That  S.  Eu- 

{^)  Ibid.  . 

art<7.pag,      •  EptfioUm  ftaqfte,  decnto  Romanrwfff  frineifmmf  Jibi  fr^eiiS^s 

109.  fTtrful  Gregorius  mijerat^  quod  /efe  pofulus  Romanus  reliOa  imftr^ 

torts  dominatioket  ad  fuam  dfenfatum  IS  infui^am  cUmentitumcu^ 

'vertire  'uoluiJJ^u  Annals  of  Metz,  year  741.   Eo  fad9  fatrmta^  at 

a  partihtis  mf/trat$ris  rectdiret.    Frcdegarius. 

cherim 
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chmus  having  beenfnatched  up  into  heaven,  Book 
faw  Charles  Martel  tormented  in  the  bottom  of  chtip.  I'l. 
hell  by  order  of  the  faints,  who  are  to  fit  with 
Chrift  at  the  taft  judgment ;  that  he  had  been 
condemned  to  this  punilhment  before  his  time, 
for  having  ftript  the  church  of  her  pofleffions, 
and  thereby  charged  himfclf  with  the  fins  of  all 
'  thofe  who  founded  thcfc  livings  5  that  King  Pe- 
pin held  a  council  upon  this  occafion,  and  had 
**  ordered  all  the  church- lands  he  could  recover  to 
**  be  reftored ;  that  as  he  could  get  back  only  a 
**  part  of  them,  becaufe  of  his  difputes  with  /^tf/- 
•'  frSj  duke  of  J^uitaine^  he  iflued  out  letters 
called  precaria  *  for  the  remainder,  and  made  a 
law  that  the  laity  (hould  pay  a  tenth  part  of 
the  church  lands  they  poflcfled,  and  twelve  de- 
•*  niers  for  each  houfe ;  that  Charlemain  did  not 
give  the  church- lands  away  ;  on  the  contrary, 
that  he  publiflied  a  capitulary,  by  which  he  en- 
gaged both  for  himfclf  and  for  his  flicceflbrs  ner 
ver  to  make  any  fuch  grant  *,  that  all  they  fay  is 
•*  committed  to  writing,  and  thar  a  great  many  of 
**  them  heard  the  whole  related  by  Lewis  the  De- 
**  bonnaire,  the  father  of  thofe  two  kings/* 

King  Pepin's  regulation,  mentioned  by  the  bi- 
fhops,  was  made  in  the  council  held  at  Leptines  (^).  (*")  Tn  the 
The  church  found  this  advantage  in  it,  that  fuch  as  t^^T^y 
had  received  thole  lands,  held  them  no  longer  but  5th  book 

oftheca* 

•  Fncaria^  qub^ifncihus  uttudum  cmctditwr,  fays  Cujas  in  his  P*^"^^c»» 
notes  upon  the  firft  book  of  fiefs.    I  find  in  a  diploma  of  king.^.*  ^!    • 
Pepin,  dated  the  3d  year  of  his  reign,  that  this  prince  was  not  ""J*l**"*^ 
the  firil  who  eftablifhcd  thefe  fncaria ;  he  cites  one  made  by  the  *^^°"» 
mayor  Ehnin^  and  continued  after  his  time.    See  the  diploma  ^^^'     ^ 
of  this  king,  in  the  5th  torn,  of  the  hiftori4ns  of  France  by  the 
Bnediftinsa  art.  6. 

1*3  b 
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Book  in  a  precarious  manner  ;  and  moreover  that  (he  re- 

XXXi.  ccivcd  the  tythc  or  tenth  part  and  twelve  deniers 

.Ciiap.  II.  |.^^  eygfy  houfe  that  had  belonged  to  her.   But  this 

was  only  a  palliative,  which  did  not  remove  the 
diforder. 

Nay  it  met  with  oppofition,  and  Pepin  was  ob- 
0)  That  '*'o^^  ^^  make  another  capitulary  0,  rn  which  he 
of  Mctz,  enjoins  thofe  who  held  any  of  thofe  benefices  to  pay 
"  ^^^  ^  this  tytbe  and  duty,  and  even  to  keep  up  the  houfes 
art.  4.  '  belonging  to  the  biftiopric  or  monaftery,  under  the 
penalty  of  forfeiting  thofe  poiTeflions.  Charlemain 
•  renewed  the  regulation  of  Pepin. 

That  part  of  the  fame  letter  which  fays,  that 
Charlemain  promifed  both  for  himfelf  and  for  his 
fucceflbrs,  never  to  divide  again  the  church-lands 
among  the  foldiery,  is  agreeable  to  the  capitulary  of 
this  prince,  given  at  Aix  la^Chapelle,  in  the  year 
803,  with  a  view  of  removing  the  appreheniions  of 
the  clergy  upon  this  fubjed.  But  the  donations  al- 
ready made  were  ftill  in  f  force.  The  bilbq>$ 
very  juftly  add,  that  Lewis  the  Debonnaire  followed 
the  example  df  Charlemain,  and  did  not  give  away 
the  church-lands  to  the  foldiery. 

And  yet  the  old  abufes  were  carried  ^to  fuch  a 
(")^^^*®  pitch,  that  the  laity  under  the  children  (™)  of  Lewis 

lion  of 

{.othariu^  *  ^^^  ^1^  capitulary  in  the  year  8o3»  given  at  Worms,  Balo- 
J.  in  the  zius's  edition,  pag.  41 1 .  where  he  regdate3  the  precarious  coo- 
law  of  the  trad ;  and  that  of  Franckfbrt,  in  the  vear  794,  pag.  967.  ait 
X'Pinbards  ^4  in  ri^lation  to  the  repairing  of  the  houfes ;  and  that  of  the 
book  iii.    year  8co,  pag.  330  . 

law  I ,  §.       +  As  appears  by  the  preceding  note,  and  by  the  capitulary  of 
A-i^  Pepin  king  of  Italy,  where  it  fays,  that  the  king  would  give  the 

monaileries  in  fief  to  thofe  -who  would  fwear  allegiance  ror  fiefs: 
it  is  ^dded  to  the  law  of  the  Lombards,  lx>ok  iii.  dt.  i.  $.  30, 
and  to  the  Salic  laws,  coUe^ion  of  Pepin's  I4W9  in  Echard,  pag. 
J  55,  tit*  «6.  art*4f 

the 
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the  Debonnake  preferred  ecclefiaftics  to  benefices.  Book 
or  turned  them  out  of  their  livings,  without  the^^^^^* 
confent  *  of  the  bifhops.     The  benefices   {'')  were /„x^ ^J^j j^' 
divided  amqngft  the  next  heirs,   and  when  they  J.  44. 
were  held  in  an  indecent  manner,  the  bifhops  (°)  ^    ... 
had  no  other  remedy  left   than  to  remove   the        ** 
relics. 

By  the  capitulary  (?)  of  Compiegne,  it  is  en-  (p)  Given 
afied,  that  the  king's  commiffary  fhall  have  a  right  the  28th 
to  vifit  every  monaftery,  together  with  the  bi(hop,[^^j.^^ 
by  the  confent,  and  in  prefence  of  the  perfon  who  of  Charles 
holds  it  i  and  this  fhews  that  the  abufc  was  ge-  ^^®  ^^^» 

n^ral  in  the  year 

^^^^^'  868.   Ba- 

Not  that  there  were  laws  wanting  for  the  refti- l"z>^8's 
tution  of  the  church  lands.     The  pope  having  ^^^'*°"* 
reprimanded  the  bilhops  for  their  negleft  in  regard 
to.  the  re-eftablifhment  of  the  monafteries,  they 
wrote  to  Charles  the  Bald  (^)  that  they  were  not.qv^^^- 
afFefted  with  this  reproach,  becaufe  they  were  notumaf'uj 
culpable  ;  and  they  reminded  him  of  what  had  been  ^f^'^^^^t 
promifed,  refolved,  and  decreed  in  fo  many  national 'ear 'of  ^ 
aflemblies.     Accordingly  they  quoted  nine.  Charles 

-Still  they  went  on  difputing;  till  the  Normans  JJI^j^^^f^ 
came  and  made  them  air  agree.  856.^  ^Ba- 

luzius's 

CHAR  xii/  f^;i 

Ejlablijhment  of  the  tithes. 

TH  E  regulations  made  under  king  Pepin  had 
given  the  church  rather  hopes  of  relief,  than 
cflfe6lually  relieved  her-,  and  as  Charles  Martel  found 
all  the  landed  eftates  of  the  kingdom  in  the  hands 

•  Cum  confilio  ^  confenfu  if fiusqid  locum  retinet. 

114  of 
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Book  of  the  clcrgf^  Charlemain  found  all  the  chardi 
g^^^*  hx^ds  in  the  hands  of  thfe  foldiciy*  The  latter 
^'  *  could  not  be  compelled  to  rtdore  a  voluntary  do- 
nation ;  and  the  ctrcumftances  of  that  time  ren- 
dered the  thing  ftill  more  impra6ticable  than  it 
feemed  to  be  of  its  own  nature.  On  the  other 
hand,  chriftianity  ogght  not  to  have  been  loft 
for  want  of  minifters  *,  churches,  and  inftruc- 

tion. 

This  was  the  reafon  of  Charlemain's  eftabli(hing 
(*)  Law  (^)  ^^^  tithes,  a  new  kind  of  property,  which  had 
ot  the  this  advantage  in  faVour  of  the  clergy,  that  as 
wSs  ^^y  ^^^^  given  particularly  to  the  church,  it  was 
bookV    ealier  in  procefii  of  time  to  know  when  they  were 

*'  Soipe  have  attempted  to*  make  this  eftablifliment 
of  an  earlier  date ;  but  the  authorities  they  pro- 
duce ieem  rather,  I  think,  to  prove  the  contrary, 
The  conftitution  of  Clotharius.f  fays  only  th^it 
they  iball  not  r^fe  certain  %  tithes  on  churcji-laads : 
fo  far  then  was  the  church  from  exadting  tithes  at 

*  Id  thP  pvil  wart  which  broke  oat  at  the  tine  of  Chaite 
Martely  the  lands  belonging  to  the  Church  of  Rheims  wece  given 
fiway  to  laymen ;  the  ehrgy  were  Ufi  t§  J^ft  m  mmti  at  they  cmJdt 
iays  die  life  of  Remigius,  .^urius,  tom^  i.  pae.  179, 

t  It  18  that  on  which  Lhave  deicanted  in  Sie  4tn  chapt^  oi 
this  book,  and  which  is  to  be  found  in  Baluzius-s  edition  of  th( 
capitularies,  torn.  S.  artf  ii.  pi^g.  9. 

I  Jgraria^ pafcuaria  *uil {feeimof  pqteprttm  iccleJUf  camubmm^ 
ita  out  a3ar  aut  decimator  in  uhus  tcckjite  nuUus  iucedat.  The 
fpapitnlary  of  Chadciwun  in  the  year  Soo.  ftdussius'a  edkioc, 
f^Z'  ?3^'  cxpt^ns  e^^trexnely  well  wha)t  is  meant  by  that  fort  of 
tiihe  from  which  the  church  is  exempted  by  Clotharins ;  it  was 
|he  tithe  of  the  fwine  which  were  pot  iaro  the  king^s  fbrefls  to 
falten  ;  and  Charlemain  enjoins  his  judoea  to  pay  it.  aa  well » 
p(her  people,  in  order  to  fet  an  exampk :  it  ^  plaipy  that  diit 
WW  S  right  of  fpjgpiorjr  of.cpconomjr, 


O  F     L  A  W  S.  473 

that  time,  that  its  whole  pretenfion  was  to  be  ex«  Book 
empted  from  paying  them.     The  fecond  council  («)  J^^^'* 
of  Macon,  which  was  held  in  585,  and  ordains  .g.  ^^^' 
the  payment  of  tithes,  fays  indeed  that  they  vrtre  ^.  ex  tm^ 
paid  in  ancient  times-,  but  it  fays  alfo,  that  the '•  ^•*''^'" 
cuftom  of  paying  them  was  then  abolilhed.  ^«f '' 

No  one  queftions  but  that  the  clergy  opened  the  Galiue^ 
bible  before  Charlemain's  time,  and  preached  the*^^^^ 
gifts  and  ofTerings  of  the  Leviticus.    But  I  darcjgimi^^ 
fay,  that  before  that  prince's  reign,  though  the 
tithes  might  have  been  preached  up,  they  were 
never  eftabliihed. 

I  took  notice  that  the.  regulations  made  under 
king  Pepin  had  fubjedled  thofe  who  were  feized  of 
church-lands  in  fief,  to  the  payment  of  tithes,  and 
to  the  repairing  of  the  churches.  It  was  a  great 
point  to  oblige  by  a  law,  whofc  equity  could  not 
be  difputed,  the  principal  men  of  the  nation  to  fet 
the  example^ 

Charlemain  did  more ;   and  we  find  by  the  capi-     ' 
tulary  (^)  de  VilUsy  that  he  obliged  his  own  demef-  (»»)  Art.  «• 
nes  to  the  payment  of  the  tithes :  this  was  ftill  a^*"**»«*« 
niorc  ftriking  example.  ^^^^ 

But  the  commonaky  arc  rarely  influenced  by«wa« 
example  to  facrifice  their  interefts.     The  fynod|^^®"'* 
of  C)  Frankfort  furniflied  them  with  a  more  co-  800. 
gent  motive  to  pay  the  tithes.    A  capitulary  was  (')  HcUt 
made  in  that  fynod,  wherein  it  is  faid,  that  in  the  chtrfc 
laft  ^  famine  the  fpikes  of  corn  were  found  to  con-  main,  is 
tain  no  feed,  the  infernal  fpirits  having  devoured  it^^^y^v 
all,  and  that  tho&  fpirits  had  been  heard  to  re-  ^^* 

*  Exfiriment§  $mm  dUictmus  in  anno  quo  ilia  ^f^alija  fauut 
imffity  ehullire  *vacuas  annwas  a  danumibus  devwratai^  &  ntoces 
ixfrobratianii  andit^h  &C*    Saltt^uns's  edition,  peg.  267.  art« 

proacb 
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Book  proach  them  with  not  having  paid  the  tithes ;   in 
CImp.  12  confequcDce  of  which  it  was  ordained  that  all  ihofc 
'  who  were  feized  of  church-lands,  fhould  pay  the 
tithes  ;   and  the  next  con(equence  was  that  the  ob- 
ligation extended  to  all. 

Charlemain's  proje6t  did  not  fucceed  at  firft; 

for  it  Teemed  too  heavy  a  burthen  *.    The  payment 

of  the  tithes  among  the  Jews  was  conneded  with 

the  plan  of  the  foundation  of  their  republic,;    but 

here  it  was  a  burthen  quite  independent  of  the 

'  other  charges  of  the  eftablifhment  of  the  monar- 

(^ Among  chy.     We  find  by  the  regulations  (^)  added  to  the 

th**^of     ^*^  ^^  ^^^  Lombards  the  difficulty  there  was  in 

Lotharius  caufing  the  tithes  to  be  accepted  by  the  civil  laws ; 

^^i'    and  as  for  the  oppoficion  they  met  with  before 

d^p.6.    ^^^y  ^^'"^  admitted  by  the  ecclefiaftic  laws,  we 

may  eafily  judge  of  it  from  the  different  canons 

of  the  councils. 

The  people  confented  at  length  to  pay  the  tithes, 
upon  condition  that  they  might  have  a  power  of 
redeeming  them.  This  the  conftitution  of  Lewis 
f)  In  the  the  Debonnaire  (^),  and  that  of  the  emperor  Lo- 
ycar  829.  that ius  ("")  his  fon,  would  not  allow. 
Baiuzitts  Th6  laws  of  Charlemain,  in  regard  to  the  efta- 
tom.  I.  bliftiment  of  tithes,  were  a  work  of  neceflity,  not 
pag.  663.    f  fupcrftition  •,  a  work  in  ftiort,  in  whicK  religion 

(")  In  the      ,    '^  .  ^ 

law  of  the  Only,  was  concerned. 

Lombards     His  famous  divifion  of  the  tithes  into  four  parts, 

^^2.^  8,  ^^^  ^^^  repairing,  of  the  churches,  for  the  poor, 

for  the  bifhop,    and  for  the    clergy,    manifeftly 

*  See  amongft  the  reft  the  capitulary  of  Lewis  the  Debon- 
naire, in  the  year  829.     Balazius's  edition,  pag.  663.  againft 
thole  who  to  avoid  paying  tithes  negledied  to  cultivate  the  lands. 
Sec,  art.  5.  Noftis  quidem  t^  decimis^  unde  ^  genitor  nefier  et  uts 
'  freoutnUr  in  diverfii  placitis  admonitionem  fecitnus, 

proves 
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proves  that  he  wanted  to  reftore  the  church  to  Book 
that  fi^it  and  permanent  ftate  of  which  fhe  had  J^^^^' 
been  divefted,  ^^'  *'* 

His  will  -f*  fliews  that  he  was  dcfirous  of  repair- 
ing the  mifchief  done  by  his  gr?indfather  Charles 
MarteL  He  made  three  equal  fhares  of  his  move- 
able goods  \  two  of  thefe  he  would  have  divided 
each  into  one-and- twenty  parts,  for  the  one-and- 
twenty  metropolitan  churches  of  his  jempire  5 
each  part  was  to  be  fubdividcd  between  the  metro- 
politan, and  the  fufiVagan  bifhous.  The  remain- 
ing third  he  diftributed  into  four  parts,  one  he  gave  " 
to  his  children  and  grand*children,  another  was 
added  to  the  two  thirds  already  bequeathed,  and 
the  other  two  were  aOigned  to  charitable  ufes.  It 
ieems  as  if  he  looked  upon  the  immenfe  donation 
he  was  making  to  the  church,  lefs  as  a  religious 
a6t,  than  as  a  political  diflribution. 

CHAP.    XIII. 

Of  the  eleSiions  of  bijhops  and  abbots.  ^    , 

^  •/      ^    r  («)  Seethe 

Acapitulaiy 
S  the  church  was  grown  poor,  the  kings  re-  of  Charle- 
figned  the  right  of  (")  nominating  to  bifliop-  maininthe 
ricks  and  other  ecclcfiaftic  benefices.  The  princes  a^t.  2.  Ba- 
eave  themfelves  lefs  trouble  about  the  ecclcfiaftic  luzius's  c- 
miniftcrs ;   and  the  candidates  were  lefs  foUicitous  J^^^^r^ 

P^8^*  379* 

in  applying  to  their  authority.     Thus  the  church  and  the 
received  a  kind  of  compcnfation  for  the  pofleffions  ^^^^.  ®^, 

/I.    L  J  1   A.  Lewis  the 

(he  bad  loft.  Pious,  ia 

the  year  ' 

+  It  is  a  kind  of  codicil  produced  by  Eginhard,  and  different  ^34»  ^^ 

from  the  will  itfelf.  which  wc  find  in  Goldailus  and  Baluzius.     Goldaft. 

Conftit.    • 

Imperial* 

Hence  torn.  i» 
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H  ^  Q  1^      Hence  if  Lewis  the  Debonnaire  ^  lefc  the  people 

'  XXXI.  of  Rome  in  pofieOion  of  the  right  of  chafing 

*^P*  '4'  their  popes,  it  was  owing  to  the  general  fpirit  that 

prevailed  in  his  time :    he  behaved  in  the  (ame 

manner  to  the  iee  of  Rome  as  to  other  biihop- 

rics* 

CHAP.    XIV. 

Of  the  fefs  of  Charles  MartcL 

I  Shall  not  pretend  to  determine  whether  Charl« 
Martel  in  giving  the  church -lands  in  fief»  made 
a  grant  of  them  for  life  or  in  perpetuitjr.  All  I 
know  is,  that  under  Charlemain  §,  smd  Lotharius 
I  f .  there  were  pofleflions  of  that  kind  which  de- 
fcended  to  the  next  heirs^  and  were  divided  amongft 
them. 

I  find  moreover  that  one  part  of  them  X  was 
given  as  allodia^  and  the  other  as  fiefs. 

I  took  notice  that  the  proprietors  of  the  allodia 
were  fubje6b  to  the  fervice  all  the  fame  as  the  pof- 
ieflbrs  of  the  fiefs.  ^  This,  without  doubt,  was 

^  This  18  mentioned  in  the  famoas  canon,  igo  LudovUus^ 
which  U  a  palpable  forgery ;  it  is  in  Baluauas's  edition^  pag. 
591.  in  the  year  817. 

f  As  appears  by  his  capitulary,  in  the  year  80 1.  art.  17.  in 
Balozins,  torn.  i.  pag.  360. 

f  See  his  confutation,  inferted  in  the  code  of  the  Lombards, 
book  3.  tit.  I.  {.  44. 

X  See  the  above  conftitation,  and  the  capitulary  of  Charles 
the  Bald,  in  the  year  846.  chap,  20.  in  Villa  Sparmmco^  Ba« 
lozius's  edition,  torn.  2.  pag.  31.  and  that  of  the  year  855. 
chap.  3,  and  5.  in  the  fynod  of  Soiflbns,  Baluzius's  edition,  torn. 
«.  pag.  54*  andthat  of  the  year  854,  ,apad  Attiniacum,  chap. 
10.  Baluzius  edition,  toin.  z.  pag.  70.  See  dfo  the  firH  capi* 
talary  of  Charlemain,  incirti  anni^  art*  49,  and  56.  Baluzios's 
edition,  torn.  1.  pag.  519, 

pardy 
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partly  the  reafon  that  Charles  Martel  made  grants  B  a  o  i& 

of  allodial  knds,  as  well  as  of  fiefo.  Jf^*^* 

Clup.  i5« 

C  H  A  P.     XV. 

^he  fame  SubjeSi  continued. 

WE  muft  obferve,  that  the  fiefs  having  been 
changed  into  church- landts,  and  thefe  again 
into  fiefs,  they  borrowed  fomething  of  each  other. 
Thus  the  church-  lands  had  the  privileges  of  fiefs^ 
and  thefe  had  the  privileges  of  church-lands. 
Such  were  the*  honorary  rights  of  churches,  which 
began  at  that  time.  And  as  thofe  rights  hare 
been  ever  annexed  to  the  judiciary  power,  in  pre- 
ference to  what  is  ftill  called  the  fief,  it  followsr 
liiat  the  patrimoniat  jurifdi£lions  were  eftabfifhed 
at  the  fame  time  with  thofe  very  rights. 

CHAP.    XVI. 

t 

Cmfujim  of  the  royalty  and  mayoralty.    TCbe  fe* 

com  race. 

TH  £  connexion  of  my  fubjeft  has  made  me 
invert  the  oeder  of  time,  fo  as  to  fpeak  of 
Charkmain  before  I  had  mentioned  the  famous 
epocha  of  the  tranfflation  of  the  crown  to  the  Car-* 
lovingians  under  king  Pepin  :  a  revolution  which, 
contrary  to  the  nature  of  ordinary  events,  is  more 
remarked  perhaps  in  our  days  than  when  it  happened. 
The  kings  had  no  authority  ^  they  had  only  an 
empty  name.    The  regal  title  was  hereditary,  and 

*  See  the  capitularies^  book  5.  art.  44.  and  the  edid  of 
Piftes  in  the  year  869.  art.  8.  and  9,  where  we  find  the  honorary 
rights  of  the  lords  cftabliihedt  in  the  fame  manner  as  they  are  at 
this  very  day. 

that 
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Boo  It  that  of  mayor  clcftive.     Though  it  was  latterly 

Chtp.  16.^'^  ^^^  power  of  the  mayors  to  place  any  of  the 
Merovingians  on  the  thronCy   they  had  not   yet 
taken  a  king  of  another  race ;  and  the  ancient  law 
which  fixed  the  crown  in  a  particular  family,  was 
not  yet  erafed  out  of  the  hearts  of  the  Franks. 
The  king's  perfon  was  almolt  unknown  in  the  mo- 
narchy; but  the  royalty  was  eftablifhed.     Pepin, 
fon  of  Charles  Martel,  thought  it  would  be  pro* 
per  to  confound  thofe  two  titles,  a  confufion  which 
would  leave  it  a  moot  point,  whether .  the  new 
royalty  was  hereditary  or  not ;   and  this  was  fuf« 
ficient  for  him,    who  to  the  regal  dignity  had 
'joined  a  great  power.     The  mayor's  authority  was 
then  blended  with  that  of  the  king.     In  the  mix- 
ture of  thefe  two  authorities  a  kind  of  reconcilia- 
tion  was  made  ;  the  mayor  had  been  ele&ive,  and 
the  king  hereditary :   the  crown  at  the  beginning 
of  the  fecond  race  was  eleftive,  bccaufe  the  peo- 
ple chofe ;    it  was  hereditary,  becaufe  they  always 
chofe  in  the  fame  family  *. 

Father  le  Cointe,  in  oppofitlon  to  the  authority 
(•)Thea-of  all  ancient  records  (**),  denies  f  that  the  pope 

cffin' *^*^"^^^  this  great  change ;  and  one  of  his 
the  year  reafons  is,  that  he  would  have  committed  an  in- 
7C2.  and  juftice* '  A  fine  thing  to  fee  an  hiftorian  judge  of 
ni/  Cen-  f^<^s    from   the  circumftances  of  duty ;   at  this 

tui.  in  the  rate  we  fhould  have  no  hiftory  at  all- 
year  754. 

*  See  the  will  of  Charlemain,  andthedivilioB  which  Lewis 
the  Debonnaire  made  to  his  children  in  the  ^mbly  of  the  flates 
held  at  Quierzy,  produced  by  (joldaft,  fuem  poftdus  eRgere  vtUt^ 
ui  patri  fuo  fuccedat  in  regni  hareditate^ 

f  Fabella  qua  poft  Pippini  mortem  hxcogitata  eftf  ^equitati  ac 
fanSifati  Zacharia  pvpa  plurimum  adtverfatur,  •  r  •  •  £cdefi' 
adic  annals  of  the  FreQch,  torn*  tt  pag*  319* 

Be 
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-  Be  'that  as  it  may,  it  is  very  certain  that  imme-  Book 
diately  after  duke  Pepin's  viftory,  the  Merovin-  q^  ^^ 
gians  ceafed  to  be  the  reigning  family.  When  his 
grandibn  Pepin  was  crowned  king,  it  was  only  a 
ceremony  the  more,  ^nd  a  phantom  the  lefs ;  he 
acquired  nothing  thereby  but  the  royal  ornaments, 
there  was  no  change  made  in  the  nation. 

This  I  have  faid  in  order  to  fix  the  moment  of 
the  revolution^  that  we  may  not  be  miftaken  in 
looking  upon  that  as  a  revolution  which  was  only 
a  confequence  of  it. 

When  Hugh  Capet  was  crowned  king  at  the  be- 
ginning of  the  third  race,  there  was  a  much  greater 
change,  becaufe  the  kingdom  pafied  from  a  ftate  of 
anarchy  to  fome  kind  of  government ;  but  when 
Pepin  afcended  the  throne,  there  was  only  a  tranfi- 
tion  from  one  government  to  another  of  the  fame . 
nature. 

When  Pepin  was  crowned  king,  there  was  only 
a  change  of  name:  but  when  Hugh  Capet  was 
crowned,  there  was  a  change  in  the  nature  o^  the 
thing,  becaufe  by  uniting  a  great  fief  to  the  crown, 
the  anarchy  ceafed. 

When  Pepin  was  crowned,  the  title  of  king  was 
united  to  the  higheft  office ;  when  Hugh  Capet  was 
crowned,  it  was  annexed  to  the  greatefl  fief. 

CHAP.    XVIL 

ji  particular  circumftance  in  the  ele£iion  of  the 

kings  of  the  fecond  race.  .p.  „ 

TXT* E  find  by  the  formulary  (p)  of  Pepin's  co-  hiftorians*^ 

^  '       ronation,    that    Charles     and    Carloman^fP''an«^e 

were  alfo  anointed  5   and  that  the  French  nobility  n^dlalns^" 

bound  pag.  9. 
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Book   bound  thetnfelves,   on  pain  of  interdidion    and 
Chap.  17.  excommunicacioo,  never  to  chufe  a  prince  *  of  aa* 
other  family. 

It  appears  by  the  vdlls  of  Charlemain  and  Lewis 
the  Debonnaire,  that  the  Franks  made  a  choice  a« 
mong  the  king's  children  ;  which  agrees  with  the 
abovementioned  claufe.  And  when  the  eiii{Hfe 
was  transferred  from  Charlemain's  family,  the  e- 
le6lion,  which  before  had  been  conditional,  be* 
came  fimple  and  abfoiute  •,  fo  that  the  ancient  con- 
ilitution  was  altered. 

Pepin  perceiving  himfelf  near  his  end,  aflembled 

C)  In^«  (^)  the  lords  both  temporal  and  fpiritual  at  S.  Dous, 

^^^^    '  and  divided  his  kingdom  between  his  two  fons 

Charles  and  Garloman.    We  have  not  the  afts  of 

this  aflembiy  \  but  we  find  what  was  there  tranf- 

afted,  in  the  author  of  the  ancient  hiftorical  col- 

(*)  'Tfp-  Icdlion,  publifticd  by  Canifius,  and  in  (')  the  writrr 

nis  ant^'  of  the  annals  of  Metz,  according  to  (^)  the  ob- 


qux.        fervation  of  Baluzius.     Here  *I  meet  widi  two 

(0  Edition  jhjjjg5  jq  fome  oficafure  contradiftory ;    that  he 

pitularies,  tn^t  this  divifion  with  the  confent  of  the  nobility, 

torn.  I.     and  afterwards  that  he  made  it.  by  his  paternal  aa- 

pag.  1 88.  jjj^rity.     This  proves  what  I  iaid,  that  the  people's 

right  in  the  fecond  race  was  to  chufe  in  the  fame  ft* 

mily  •, .  it  was  properly  fpeaking,  rather  a  right  of 

exclufion,  than  that  of  eleftion. 

This  kind  of  elective  right  is  confirmed  by  the 
records  of  the  fecond  race.  Such  is  this  capitulary 
of  the  divifion  of  the  empire  made  by  Charlemain 
among  his  three  children,  in  which  after  fettling 

*  Ut  nunquam  de  dlterius  lumhis  rtgtm  in  ^rrf  frtefimumt  digtrtt 
Jtitex  ipfirwn.    Vol.  5th  of  the  faiftoriana  of  Frtfice,  pag.  10. 

4  their 
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tlieir  diarcs,  he  fays  (*)  ^^Tbat  if  one  of  the  ihree.  Book 
**  brothers  happens  to  have  a  fon^  futh  as  the  people  ^^^^^ 
**  Jhall  be  willing  to  chufe  as  a  fit  perfon  to  fucceed^iy^  In  the* 
^^  to  bis  father's  kingdom^   his  uncles  Jhall  confent  i^csipl- 
«  to  it.''    ,  !"^*^^f 

the  ycflf 

This  fame  rcgulatian  is  to  be  ttitt  with  in  the  8c6.  Ba- 
partition  ("),  which  Lewis  the  Debonnaire  made  a*  Juzi'us's 
mong  his  three  children,  Pepin,  Lewis,  and  Charles  pagl°?L 
in  the  year  837,  at  the  aflembly  of  Aix  la  Cha-art.  5. 
pelle:   and  like  wife  in  another  *  partition,    made(")InGoI. 
twenty  years. before,  by  the  fame  emperor,   in  fa-  ^*^;  }^' 
vour  of  LothariuSj   Pepin,  and  Lewis.     We  may  Conftitut. 
likewiib  fee  the  oath  which  Lewis  the  Stammerer  ^^m.  2. 
took  at  Compcigne,  at  his  coronation.     T  Lewis^^^^'  ^^* 
iy  the  divine  merty^  and  the  people's  election  (*)  ap-  (x)Capita- 
pointed  king  do  promife  ^   .  *  .  What  I  fay  is  con-  laryofthe 
firmed  by  the  adts  of  thfc  Council  of  Valence  (J)  ^XzkJ's 
held   in  the  year  890,  for  the  eleftion  of  Lewis  edition, 
fon  of  Bofon  to  the  kingdom  of  Arles^    Lewis  was  P^S-  ^7^* 
there  elefted,-  and  the  principal  reafon  they  give  for  [J||.jLabl 
chufing  him  is,  that  he  was  of  the  imperial  fami-  be'scoun- 
ly  f,  that  Charles  the  Fat  had  conferred  upon  •him  ^»^*'  ^°'"- 

the  dignity  of  king,  and  that  the  emperor  Arnold  4^?°  and 
had  inverted  him  by  the  fcepter,  and  by  the  mi-  in  Du. 
hiftry  of  his  ambaffadors.     The  kingdom  of  Ar-  Co^.W 
les,    like   the   other   difmcmbered   or   dependent  piomaii. 
kingdoms   of  Charlemain,  was   eleftive   and   he-  ^°'"- '  • 

J.  art,  \o- 

reditary. 

*  Balazius's  edition,  pag.  574.  art.  14.     Si  *vero  allquis  iIlo» 

rum  decedens  legitimbs  ju'ios   reliquerit^  non  enter  eos  fottjias  ipfa 

dinjidatuTy  fed  potius  populus  pariter  centveniensy  unum  ex  eis  quern 

dominus  *volueru  eligat,  tff  bunc  /enior  f rater  in  kco  fratris  &  flii 

fu/cipiat, 

'\  By  the  mc|ther*s  fide^ 

Vol..  11.  Kk  CHAP. 
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CHAP.  xvm. 

Cbarkmain. 

Book   /^  Harlemain's  attention  was  to  reftrain  the  power 

O^^i's  ^^  ^^  ^^^  nobility  within  proper  bounds,  and  to 

'  hinder  chem  from  oppreffing  the  frremen  and  the 

clergy.    He  balanced  the  feveral  orders  of  the  ftace, 

and  remained  perfedl  mailer  of  them  all*     The 

whok  was  united  by  the  ftreng^  of  bb  genius. 

He  led  the  nobility  continually  from  one  expedition 

to  another  ;  giving  them  no  time  to  form  con^ra- 

cies,  but  employing  them  entirely  in  the  execution 

of  his  defigns.     The  empire  was  fupported  by  the 

greatnefs  of  its  chief:   the  prince  was  great,  but 

the  man  was  greater.    The  kings  his  children  were 

his  firft  iubje£b,  the  inftruments  of  his  power, 

and  patterns  of  obedience.    He  made  admirable 

regulations  ^  and,  what  was  ftill  more  admirable, 

«  See  his  jie  jqqI^  care  to  fee  them  executed.     His'  gei^tus 

toliuT'of  diffufed  itfelf  through  every  part  of  the  empire. 

the  year   We  find  in  this  prince's  laws  a  fpirit  of  forecaft 

a86  wf  *^  fagacity  that  comprizes  every  thing,  and  a  cer- 

1,2,3,4,  tain    ^^^^    ^^^^   appears    irrefiftible.      All   pre* 

5/^»7»    texts  (*)  for  evading   the  performance  of  duties 

the  I'ft     ^^^  removed,  neglects   are  correfbed,  abuies  re- 

capitaiary  formed  or  prevented.    He  knew  how  to  punifh, 

2^*^  ^^^  ^^^  ^^  underftood   much  better  how  ^o  pardon. 

490.'  art?'  He  was  great  in  his  defigns,  and  fimple  in  the 

*-*"^^^  execution  of  them.     No  prince  ever  poflefled  io 

cf  dicyMT  ^  higher  degree  the  art  of  performing  the  greateft 

812.  pag.  things  with  ea(e,  and  the  moft  difficult  with  expe- 

c^tvid^\  dition.     He  was  continually    vifiting  the  fcvcral 

*  parts  of  his  vaft  empire,  and  made  them  feel  the 

weight 
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Weigh)  of  his  hand  wherever  he  fell.     New  diffi-  Boot 
cultics  fprung  up  on  every  fide,  and  on  every  fide  p^^^'\  , 
he  removed  them.     Never  prince  had  more  refo-      ^'  * 
lution  in  facing  dangers ;  never  prince  knew  better 
how  to  avoid  them.     He  mocked  all  manner  of 
peril),  and  particularly  thofe  to  which  great  con^ 
querors  are  generally  fubjefb,  namely  confpiracies^ 
This  furpriling  prince  was'€Xtremely  moderate,  of 
a  v^y  mild  charad^er,  plain  and  fimpic  in  his  beha- 
viour.    He  iovcd  to  converfe  freely  with  the  lords 
of  his  court.     He  indulged  perhaps  too  much  his 
paffion  for  the  fair-ftx  ;    a  failing  however  whkh 
in  a  prinoe  who  always  governed  by  himfelf,  and 
who  (peqt  his  Ufe  in  a  continual  feries  of  toik, 
may  merit  fome  allowance.     He  was  wonderftiUy 
exaft  in  his  expences  i  adminiftering  his  demefties 
with  prudence,  attention,  and  oeconomy.     A  fa-^ 
ther  (*)  might  learn  from  his,  laws  ht^w  to  govern  (^Seethe 
his  ikmily  j  and  we  find  in  his  capitularies  the  ^^?j!?^ 
pure  and  facred  fource  from  whence  he  derived  ia the  year 
his  riches*    I  ihall  add  only  one  word  more  :   he  ^oo.  his 
gave  orders  that  *  the  eggs  in  the  bartons  on  his  fary^orthc 
demefnes  and   the  fuperfluous  garden  ftulF  ihouldyear  813. 
be    fold  ;     a   nwft    wonderful   oeconomy    in    a  ^^:  ^' 
prince,  who  had  diftributed  among  his  people  all  and  the  - 
the  riches  of  the  Lombards,  and  the  immenfe  trea-  ^^^  book 
fures  of  thofe  Huos  that  had  plundered  the  whole  pftu}*/ric*] 
world.  art.  303. 

*  Capitul.  i/€  tniliSf  art  39,  See  this  whole  capitulaty^  wkicK 
is  a  mafter-piece  of  prudence,  good  adminiAratioiiy  and  oeco- 
Aomy. 
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CHAP.    XIX. 

the  fame  Subje^  continued. 

Bcoic  npHIS  great  prince  was  afraid  left  thofe  whom 

XXXI.    X    he  intrufted  in  diftant  parts  with  the  command^ 

*^''^'lhould  be   inclined  to    revolt  5    and   thought  he 

ihould  find  more  docility  among  the  clergy.     For 

this  reafon  he  erefted  a  great  number  of  bifhop- 

(»)  Sec  a-  ricks  in  Germany  (**),  and  endowed   them  with 

jRohg  0-  very  large  fiefs.     It  appears  by  fome  charters  that 

jbundationthe   claufes  containing  the  prerogatives  of  thofe 

ofthcarch*fiefs,  were  not  different  from  fuch  as  were  com- 

^ffiTmcn "J^^^y  j'^ferted  in  thofe  grants  f ;    though  at  prc- 

in  the       fcnt  we  find  the  principal  ecclefiaftics  of  Germany 

capitulary  inveftcd  with  a  fovereign  power.     Be  that  as  it 

year  780.  ^^Y^  ^^^^  ^^^^  ^^"^^  ^f  ^^^  contrivances  he  ufed 
Baluzius's  againft  the  Saxons      Tjhat  which  he  .could  not 
edition,    ^xpcft  from  the  indoknce  and  fupinenefs  of  a  vaf- 
*fal,  he  thought  he  might  promife   himfelf  from 
the  fedulous  attention  of  a  bifhop.     Befides  a  vaf- 
fal  of  that  kind,  far  from  making  ufe  of  the  con- 
quered people  againfthim,    would  rather  ftand  in 
need  of  his  afliftance  to  fupport  himfelf  againft 
his  people. 


w 


CHAP.    XX. 

Lewis  the  Dehonnaire. 

I 

HEN  Auguftus  Casfar  was  in  Egypt,  he 
ordered  Alexander's  tomb  to  be  opened; 


t  For  inftance  the  prohibition  to  the  king's  judges  againft  rn- 
tering  upon  the  territory  to  demand  the  fieJa^  and  other  duties, 
I  have  ikid  a  good  deal  concerning  this  in  the  preceding  book. 

and 
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and  upon  their  afking  him  'whether  he  was  willing  Book 
they  (hould  open  the  tombs  of  the  Ptolemy's,  he  chapf  20. 
made  anfwer  that  he  wanted  to  fee  the  king,  and 
not  the  dead.  Thus,  in  the  hiftory  of  the  fe- 
cond  race,  we  are  continually  looking  for  Pepin 
and  Charlcmain  5  we  want  to  fee  the  kings,  and 
not  the  dead. 

A  prince  who  was  the  fport  of  his  paffions,  and 
a  dupe  even  to  his  virtues  ;  a  prince  who  never 
imderftood  rightly  either  his  own  ftrength  or  weak- 
nefs ;  a  prince  who  was  incapable  of  making, 
himfelf  either  feared  or  beloved  ;  a  prince  in  fine,  ^ 
who  with  few  vices  in  his  heart,  had  all  manner  of 
defedls  in  his  underftanding,  took  the  reins  of  the 
empireinto  his  bands  which  had  been  held  by  Char-^ 
lemain. 

At  a  time  when  the  whole  world  is  in  tears 
fdr  the  death  of  his  father,  at  a  time  of  furprize 
and  alarm,  when  the   fubjefts   of  that  extenfive   . 
empire,  all  call  upon  Charles,  who  is   no  more  ; 
at  a  time  when  he  is  advancing  with  all  expedi- 
tion to  take  pofleffion  of  his  father's  throne,  he 
fends  fome  trufty  officers  before  him,  in  order  to 
feize  the  perfons  of  thofe  who  had  contributed  to 
the  irregularity  of  his  fillers.     This  ftep  was  pro- 
dufUve  of  the  moft  terrible  cataftrophes  (*^).     It  (cj  The  a- 
was  imprudent  and  precipitate.     He  began  with°onymous 
punifliing  domeftic  crimes,  before  he  reached  the  *J5J^  j°fg  ^f 
palace ;   and  with  alienating  the  minds  of  Jiis  fub«-  Lewis  th« 
jedls,  before  he  ufcended  the  throne.  Debon- 

I^is  nephew,  Bernard  king  of  Italy  being  come  to  Duchef- 
implore  his  clemency,  he  ordered  his  eyes  to  be  put  "^?  ^°^' 
out,  which  proved  the  caufe  of  that  prince's  death  j^^*^  2. 
a  few  days  after,  and  created  Lewis  a  great  tnanypiag.  295. 

K  k  3  enemies. 
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Book  ^i^^mles.  His  apprehenGon  of  the  confeque nee  it^ 
XXXI.  duced  him  tofhut  his  brothers  up  in  a  monaftry  ;  by 
C^ap.  20  which^  means  the  number  of  his  enemies  increafed* 
Thefe  two  laft  tranfadions  wetre  afterwards  laid  to 
his  charge  in  a  judicial  manner*,  and  his  accufers 
did  not  fail  to  teli  him,  that  he  had  violated  his 
oath,  and  the  Iblemn  promifes  which  he  had  made 
to  his  father  on  the  day  of  his  coronation. 

After  the  death  of  the  emprefs  H^rmengardia,  by 
whom  he  bad  three  children,  he  married  Juditb» 
and  had  a  fon  by  that  princefs ;  but  foon  mix- 
ing all  the  indulgence  of  an  old  hufband,  with 
all  the  weaknefs  of  an  old  king,  be  flung  his  fa- 
mily  into  a  diforder,  which  was  followed  with  the 
downfal  of  the  monarchy. 

He  was  continually  altering  the  partitions  he 
had  made  among  his  children.  And  yet  thefe 
partitions  had  been  confirmed  each  in  their  turn 
by  his  own  oath,  and  by  thoie  of  his  children 
and  the  nobility.  This  was  as  tf  he  wanted  to 
try  the  fidelity  of  his  fubje6U ;  it  was  endeavour* 
ing  by  confufion,  icruples,  and  equivocation  to 
puzzle  their  obedience  ^  it  was  confounding 
the  different  rights  of  thofe  princes,  and  render- 
ing their  titles  dubious,  efpecially  at  a  time  when 
there  were  but  few  fortrcifes,  and  when  the  prin- 
cipal bulwark  of  authority  was  the  fealty  fworn 
and  accepted. 

The  emperor's  children,  jn  order  to  preierve  their 
(hares,  courted  the  clergy,  and  granted  them  pri- 
vileges till  (hen  unheard.     Thefe  privileges  were 

*  8eel)is  trkl  ar(l  the  elrcumlt^nces  ofldt  depofidon»  in  Do- 
chefne's  cu1)«(Uod,.  tojp,  z,  f^g.  133, 

Ipeciousi 
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rpeGiO!»  ^  and  the  clergy  in  return  were  made,  to  Book 
vrarranir  the  rcvoluticm  in  favour  of  thofe  prin-  '^^^^^ 
CCS.    Agohaid  (*')  reprefenta  to  Lewis  the  Debon-  ..^^'y* 
naice,  hia  having  lent  Lotbarius  Co  Rome^  in  order  i^tterl  '* 
to  have  him  declared  emperor ;  and  that  he  had  made 
a  diviiion  of  his  dominions  among  his  children^  after 
having  confulted  heaven  by  .three  days  falling  and 
praying*    What  defence  could  fuch  a  weak  prince 
make  againft  the  attack  of  fuperftition  ?  'Tis  eafy  to 
perceive  the  Ihock  which  the  fupreme  authoritjft 
mult  have  twice  received  from  his  imprilbnmcnt,  and 
from  his  public  penance  ^  they  would  fain  degrade 
the  king»  and  they  degraded  the  regai  dignity. 

We  find  a  difficulty  at  firll  to  conceive  bow  a 
pttnce  who  was  poileflcd  of  feveral  goodquaficies,  who 
had  fiMneknowlcdge^  who  had  a  natural  difpoficion  to 
virtue,  and  who  in  flicut  was  the  fi)n  of  Charlemain, 
could  have  fiich  a  number  of  enemies  ^,  fo  impe- 
tuous and  tmplacaUe  as  even  to  infult  him  in  his 
bomilktion,  and  to  be  determined  upon  his  ruin : 
and  indeed  thty  would  haipe  utterly  completed  it» 
if  his  chiIdrcn^1  who  in  the  main  were  more  honeli: 
than  they,  had  been  fteady  in  their  defign^  and 
coiUd  have  agreed  amongfb  themfelves. 

CHAP.     XXL 
fTjie  fame  SubjeB  continued. 

s 

THE  ftrength  and  folidity  for  which  the  king- 
dom was  indebted  to  Charlemain,  Hill  fub- 

K  k  4  lifted 

X  See  His  tnal  and  the  drcmnftances  of  his  depofition,  in  Da 
Chcfne's  collcaton,  torn.  2.  p.  J31.  Sec  alfo  his  life  writtca 
by  Teean  .-    Tanto  enim  oJio  Ciborahatt  ut  tadent  tos  vita  ipjmt, 

by$  chis  anonymous  author  in  Pa  Chefne,  torn.  2»  p.  307* 
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XXXL  ^**^^  ^^^"  ^^"^^  *<^  Dfeboonairc  in  fuch  a  degret 
Chap,? I, as  enabled  the  ftate  to  fupport  it?  grandeur,  and 
p  command  refpeft  from  foreign  nations.  The 
prince's  undcrftanding  was  weak,  but  the  nation 
was  warlike.  His  authority  declined  at  home, 
though  there  feemed  to  be  no  diminution  of  po«w 
fibroad. 

.  Charles  Martel;  Pepin,  and  Charlemain  were 
in  fucceffion  rulers  of  the  monarchy.  The  firft 
pattered  the  avarice  of  the  foldier?  j  the  other  two 
that  of  the  clergy. 

In  the  French  conftitution,  the  whole  power  of 
the  ftate  was  lodged  in  the  hands  of  the  king,  the 
nobility,  aud  clergy.  Charles  Martel,  Pepin,  and 
Charlemain,  joined  fometimes  their  inteceft  with 
one  of  thofc  parties  to  check  the  other,  and  gentf- 
rally  with  both;  but  Lewis  the  Debonnaire 
could  gain  the  aflreaion  of  neither.  He  difobliged 
the  bifhops  by  publilbing  regulations  which  had 
the  air  of  feverity,  becaufe  he  carried  things  to 
a  greater  length  than  was  agreeablp  to  their  incli- 
nation.  Very  good  laws  may  be  ill-timed.  The 
bifljops  in  thofe  days,  bping  aauftomed  to  take  the 
field  againft  the  Saracens  ^  and  the  Saxons,  bad  re 
fy  little  of  the  fpirit  of  religion.  On  the  other 
hand,  as  he  had  no ,  longer  any  confidence  in  the 
pobiluy,  he  promoted  mean  people,  jurning  the 
.  PoWe?  put  of  their  employments  at  court  f    to 

make 

^  Tegan  feys  that  what  fpldom  happened  under  Charli-mam 
?yas  acommon  pra^ice  under  Uwh.  ^  ^harlcmam 

f  Being  defirous  tp  check  the  nobility,  he  promoted  one  Her 
pard  to  the  place  of  chamberlain,  by  which  tC^^lSsi^^ 
f  xafperated  to  the  higheft  pitch.       •        '   '     •  f    ^     "*'  ^^ 
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fiKike  room  for  ftrangers  and  upftarts.    By  thcfe   ^^^/^ 
means  the  affeftions  of  the  two  great  bodies    ofctap.  a*». 
the  nobility  and  clergy  were  alienated  from  their 
prince,  the  confequence  o£  which  was  a  totial  de*- 
fertion. 

CHAP.    XXIL 

^be  fame  StdjeB  continued. 

BU  T  what  chiefly  contributed  to  weaken  the 
monarchy,  was  the  extravagance  of  this 
prince  in  alienating  the  crown  demefnes  *.  And 
here  it  is  that  we  ought  to  liften  to  the  account  of 
Nitard,  one  of  our  mod:  judicious  hiftorians,  a 
grandfon  of  Charlemain,  iirongly  attached  to 
Lewis  the  Debonnaire,  and  who  wrote  his  hiftory 
by  order  of  Charles  the  Bald. 

He  fay$,  •*  that  one  Adelhard  for  fome  time 
"  gained  fuch  an  afcendanc  over  the  emperor,  that 
"  this  prince  conformed  to  bis  will  in  every  thing ; 
*^  that  at  the  inftigation  of  this  favourite,  he  had 
^'  granted  the  crown  lands  f  to  every  body  that 
aiked  them,  by  which  means  the  ftate  was 
ruined."  J  Thus  he  did  the  fame  mifchief 
throughout  the  empire,  as  I  (*)  obferved  he  had(«)  sec 
done  in  Aquitaine ;  the  former  Charlemain  re-bookxxx, 
:  drefled  \  but  the  latter  was  paft  all  remedy.  ^* "  5* 

•  VUlas  regias  qua  irant/ui  iff  avi  H  tnta*vif  fiielibusfuis  tra* 
dtMt  eas  in  pojfejjsones  /(mpiternfu  :  ficit  tnim  hoc  diu  tempore,  Te- 
gan  de  Geilis  Ladovici  Pli. 

■  \  Hinc  Hbertates^  bine  puhlua  in  pnpriis  ufibu^  diftr^uere /uafit. 
Nitard,  lib.  4.  prope  finem. 

t  RempubUfcqm  penifu^  ojofuHavit.     (bid^ 

The 


cc 
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XXXI        ^"^  **'^  ^^  reduced  to  the  fame  dcWKty  m 

Q_^  2'^^  which  Charles  Marcel  found  it  upon  his  acceflion  to 

the  mayoralty^  and  fo  defperate  were  m  circum* 

fiances,   that  no  exertion  of  authority   was  any 

\     longer  capable  of  faving  it. 

The  treafury  was  fb  exhaufted,  that  in  the  reign 
(^  Hine-  ^f  Charles  the  Bald,  na  one  could  continue  (**)  in 
let.  his  employments,  nor  be  fafe  in  his  perfpn,  without 


"' Ac  *P^y*"S  ^^^  '^*  When  they  had  it  in  their  power  to 
Summe-  deftroy  the  Normans  (^),  they  took  money  to  let 
»«r-  ,  thefti  efcape  :  and  the  firft  advice  which  Hincmar 
fraomeat  ff^^  ^^  Lewis  the  Stammerer,  is  to  aft  of  the  af- 
o(  the  femUy  of  the  nation,  a  fnflicient  allowance  to  de- 
chronicle  f      ^  expences  of  his  hotrfhold. 

S?£^1  CHAP.  xxm. 

bA^en.  <n$fame  Stthjta  continued. 

ton.  ii.   ^T^HE  clergy  had  feafon  to  repent  the  protedSoa 

P- 4|-       X    they  had  granted  ta  the  children  of  Lewis  the 

what  the  Debodbnaire.    This  prince,   as  I  have  akeady  ob- 

biibops     ferved,  had  never  gsvea  ("*)  any  of  the  church* 

fyn^^f  lands  hy  precepts  to  the  laity;  hut  it  was  not  long 

the  year    before  Locharius  in  luly,  and  Pepin  in  Aquitame, 

^45-        quitted  Charlemain*s  plan,,  and  refumed  chat  of 

^nk  ^U  Charles  Mattel.     The  clergy  had  recouriie  to  the 

Uim%  uu  emperor  againft  his  childiren,  but  they  themielves 

had  weakened  the  authority  to  which  they  appealed* 

In  Aquitaine  ibme  condefcenfion  was  Ihewn,  but 

none  in  Italy. 

The  civil  wars  with  which  the  life  of  Lewis  the 

Debonnaire  had  been  embroiled^  were  the  ieed  of 

thpfe  which  followed  his  death.    The  three  brothers 

'  L<3tharius,  Lewis,  and  Charles,  endeavoured  each 

to  bring  over  the  nobility  to  their  party.    To  fuch 

4  tt 
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mB  were  willing   therefore  to  follow  them  they  Book 
granted  church- lands  by  preteptj  j  Co  that  to  gaiiichap.  zu 
the  nobitityy  they  facrificed  the  clergy* 

We  find  in  the  capitularies  *,  that  thofe  princes 
^ere  obliged  to  yield  to  the  importunity  <^  dc- 
mandsy  and  that  what  they  would  not  often  have 
freely  granted,  was  extorted  from  them  :  wc  find 
that  the  clei^y  thought  tiiemfelyes  more  op[»tfIed 
by  the  nobility  than  by,  the  kings.  It  appears  that 
Charles  the  Bald  f  became  the  greateft  enemy  of  the 
patrimony  of  the  clergy,  whether  he  was  moft  in* 
cenfed  againft  them  for  having  degraded  his  father 
on  their  account,  or  whether  he  was  the  moft  timo* 
rous.    Be  that  as  it  may, .  we  meet  with  §  continual 

quarrels 

*  Seetlie  fynod  in  the  year  S4C9  apud  Teudonis  'villam,  art.  3. 
it  4.  which  gives  a  very  exaA  deJcr^ptien  of  things ;  as  alfo,  that 
of  the  lame  year,  heki  at  the  palace  of  Vtrms^  art.  12.  and  the 
fynod  of  Beauvais  alio  in  the  fame  year,  art.  3,  4,  and  .6.  and  the 
capitulary  in  Villa  Sparpuuo^  in  the  year  846.  art,  20.  and  the 
letter  which  the  bilhops  aifembled  at  Rheims  wrote  in  85^  to 
Lewis  king  of  Germany,  art*  8. 

-f  See  the  capitulary  in  Filla  Sparnac^,  in  the  year  846.  The 
nobittty  had  fet  the  king  againft  the  biihops,  infomuch  that  he 
expelled  them  from  the  affembly ;  a  few  of  the  canons  ena^ed  in 
council  were  picked  out,  and  the  prelates  were  told  that  thefe 
were  the  only  ones  which  fhould  be  obferved ;  nothing  was  . 

f  ranted  them  that  could  be  refufed.  Seeast.  20»  21,  and  22* 
ee  alio  (he  letter  which  the  bilhops  aflembled  at  Rheims  wrote  in 
the  year  8^8  to  Lewis  king  of  Germany,  and  the  edi£l  of  Pifies, 
in  the  year  864.  art.  <• 

§  See  this  very  capitulary  in  the  year  846,  h  Villa  ^Spanutta. 
See  alio  the  capitulary  of  the  aflembly  held  apud  Mar/nami  in 
the  year-847*  art.  4.  wherein  the  clergy  reduced  themfelves  to 
demamd  only  tbe  reftitotion  of  what  they  bad  been  poflefTed  of  un» 
der  Lewis  the  Debcmnalre.  See  alfo  the  capitulary  of  the  year 
8$  I.  apudMarfnam,  art,  6.  &  7.  which  confirms  the  nobility  and 
clergy  in  their  feveral  poflcflions,  and  that  apud  Botioilum,  in 
the  year  856,  which  is  a  remonftrance  of  the  bifbops  to  the  king, 
becaiife  the  evils,  after  fo  many  laws,  had  not  been  redrelTed  ) 
and,  in  fine,  the  letter  which  the  bilhops  aiTembled  at  Rheima 
wrote  iA  the  year  858,  to  Lewis  king  of  Germany,  art,  8« 
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Book  quarrels  in  the  capitularies  5  between  the  clergy 
C1m&  zx.  ^^^  demanded  their  eftates,  and  the  nobility  who 
refufed  or  deferred  to  reftore  them  ;  and  the  kings 
ading  as  mediators. 

The  (ituation  of  aiFairs  at  that  time  is  a  fpeAacte 
leally  deferving  of  pity.  While  Lewis  the  Deboo' 
naire  made  immenfe  donations  out  of  his  demefnes 
to  the  clergy ;  his  children  diftributed  the  church- 
lands  among  the  laity.  The  fame  prince  with  ooe 
|iand  enriched,  and  with  another  oftentimes  ftrip- 
ped  the  clergy.  The  latter  had  no  fixt  i^ate ;  one 
moment  they  were  plundered,  another  they  re- 
ceived facisfaAion  :  but  the  crown  was  continually 
lofing. 

Towards  the  clofe  of  the  reign  of  Charles  the 
Bald,  and  from  that  time  forward,  there  was  an 
end  of  the  difputes  of  the  clergy  and  laity,  concern* 
ing  the  reftitution  of  church  lands.  The  hi- 
Ihops  indeed  breathed  out  ftill  a  few  fighs  in  their 
remonftrances  to  Charles  the  Bald,  which  we  find 
in  the  capitulary  of  the  year  856,  and  in  the  let- 

M  Art.8.^^"^  (*^  ^^^y  wrote  to  Lewis  king  of  Germany,  in 
the  year  858  :  but  they  propofed  things,  and  chal- 
lenged promifes,  fo  often  eluded,  that  we  plainly 
fee  they  had  no  longer  any  hopes  of  obtaining 
their  defire. 
*(i»)  Seethe     All  that  could  be  expcfted  then,  was  (p)  to  repair 
capitulary  \^  general  the  injuries  done  both  to  church  and  ftate, 
^5j»*^art!'The  kings   engaged  not  to  deprive  the   nobility 
6.  &  ;•     of  their  freemen,  and  not  to  give  away  any  more 
church  lands  by  precepts  *  ;   fo  that  the  interefts 

•  Charles  the  Bald,  in  the  fynod  of  SoiHons,  fays^  that  he  bad 
fromifei  the  bijhops  not  te  ijfue  out  any  more  frectpts  relating  t» 
cburcb-lanJs.  Capitularies  of  the  year  S5 3,  art,  il.  Balozias*s 
edition,  torn,  it.  p.  c6. 

of 
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>f  the  clergy  and  nobility  feemed  thetl  to    be  Bo»« 

united.  dMtp.aj. 

The  dreadful  dep  redadons  of  the  Normans,  as  »I 

have  already  obferved ,  contributed  greatly  to  put  an 

end  to  thofe  quarrels- 

TJic  authority  of  our  kings  diminifhing  every 
day,  both  for  the  reafons  already  given,  arid  thofe 
which  I  (hall  mention  hereafter,  they  imagined  they 
had  no  better  refource  left,  than  to  refign  themfel vcs 
into  the  hands  of  the  clergy.  But  the  ecclcfiaftics  had 
weakened  the  power  of  the  kings,  and  thefe  had 
diminifhed  the  influepce  of  the  ecclefiaftics. 

In  vain  did  Charles  the  Bald, and  his  fucceflops 
call  in  the  church  to  fupport  the  ftate,  and  to  pre-  ^^f*^*^ 
vent  its  ruin  •,  in  vain  did  they  avail  themfelve  ctf  of  CJwtflX 
the*  refpeft  which  the   conlmonalty  had  for  that  the  Bald, 
body,  to 'maintain  that  which  theylhould  alfo  have  J^^^"^ 
for  their  prince ;  in  vain  did  they  endeavour  ("i)  to  year  857. 
give  an  authority  to  their  laws  by  that  of  the  ca-  fj?j°^|j*''^ 
nons ;  in  vain  did  they  join  the  ecclefiaftic  (^)  with  tom.  ii! 
the  civil  punifliments  ;  in  vain  to  counterbalance  pag.  81 
the  authority  of  the  count  (^)   did  they  give  toj;^  ^^*; 
each  bilhop  the  title  of  their  commiffary  in  the  fe-  (OSeetfce 
vcral  provinces  :  it  was  impoffible ior  the  clergy  to  ^^^^  ?^ 

'    the  year 
*   See  the  capitulary  of  Charles  the  Bald,  apud  Saponarias,  in  802.  art- 
the  year  S59.  art.  3.     '*  Venilon,  whom  I  made  archbifhop  of  4.  and'the 
**  Sens,  has  confecrated  me ;  and  I  ought  not  to  be  expeHed  the  capitulary. 
**  kingdom  by  any  body,  *'  Saltern  fine  audientia  H  jndiciuepifiop^  of  Lewis 
runh  quorum  minifterio  in  regemfum  conftcratus^  li  qui  tbroni  Dei  IF.  apuel 
funt  diBi^  in  quihm  Deus  fedety  &  per  quos  fua  decernit  judicia^  Vemisfa-^ 
quorum  paternis  correBicnihut  tf  cajiigaioriit  judiciis  me  fubdere  iatium^  in 
fui  par  aim  £sf  in  pnt/nti  /urn  fuhditus.  the  year 

^    ■  883.  art. 

(f)  Capitulary  of  the  year  876,  under  Charles  the  Bald,  in  Synodo  Poa- 
tigonenfi.     Baiuzius's  edition,  ^rt.  iz. 

repair 
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XXXl'  («pair  the  oiilchief  chqr  had  done ;  auid  a  tenibk  \ 
Chap.  24»  'nisfortune,  which  I  (hall  prefently  mention,  proved 
the  ruin  of  the  monarchy. 

CHAP.     XXIV. 

^at    the  Freemen    were  rendered   capable   oj 

holding  Fiefs. 

T  Said  that  the  freemen  were  led  againft  the  enemy 

-■•  by  their  count,  and  the  vaffals  by  their  Jord. 

This  was  the  reaibn  that  the  feveral  orders  of  the 

ftate  balanced  each  other  \  and  though  the  king's 

vaflals  had  other  vailah  under  them,  yet  they  might 

be  over- awed  by  the  count,  who  was  at  the  head 

of  all  the  freemen  of  the  monarchy. 

(t)  See         The  freemen  (^)  were  not  allowed  at  firfl:  to 

whachas  do  homage  for  a  fief;  but  in  procefs  of  time  this 

a^adyT  ^^  permitted :  and  I  find  that  this  change  was 

book  xxx.  made  during  the   period  that  elapled    from  the 

laft  chap  ^i      q£  Gontram  to  that  of  Charlemain.     This  I 

SXxheprove  by  the  coAparifon  which  may  be  drawn  be- 

end.        tween  the  treaty  of  Andely  (^),  figned  by  Gontram, 

Tw  sS?!^^^^^^^*^^'  and  queen  Brunechil^,  and  the  *  parti- 

10  Git"    tion  made  by  Charlemain  amongft  his  children,  as 

gory  of  ^gji  ^  j^  ij^g  partition  by  Lewis  the  Debonnaire. 

book  9*  Theie  three  afts  contain  nearly  the  fame  regulations, 
with  regard  to  the  vafials  %  and  as  they  determine 
the  very  fame,  points,  under  almoft  the  famccir- 
cumftances,  the  fpirit  as  well  as  the  letter  of  thofe 
three  treaties  in  this  re(ped  are  very  much  alike. 

But  as  to  what  concerns  the  freemen,  there  is  t 
capiul  difierence.     The  treaty  of  Andely  does  not 

*  See  the  following  cha{iter»  where  I  (hall  fpeak  morediffblEvdy 
4)f  .thofe  partitions ;  and  the  notes  in  which  they  are  qaoced. 

fay 
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iky  that  they  might  do  homage  for  a  ikf ;  wh(»reas  B  0*0  k 
we  find  in  the  divifions  of  Charlemwi  and  Lewis  J^^^^" 
the  Debonnaire  exprefs  claufes  to  empower  them  to 
do  homage  This  fhews  that  a  new  ufage  had 
been  introduced  after  the  treaty  of  Andely,  where- 
by the  freemen  were  become  capable  of  this  great 
privilege. 

This  mud  have  happened  when  Charles  Martel, 
after  diftributing  the  church-lands  to  his  foldiers* 
partly  in  fief,  and  partly  as  Allodid^  made  a  kind  of 
revolution  in  the  feudal  laws*  *Tis  very  probable 
that  the  nobility  who  Were  feized  already  of  fiefs^ 
found'  a  greater  advantage  in  receiving  the  new 
grants  as  allodia  \  and  that  the  freemen  thought 
themfelves  happy  in  accepting  them  as  fiefs. 

CHAR    XXV. 
The    principal    cause   op    the    humi« 

LIATION    OF    THE  SECOND   RACE,  (r)Iatte 

Changes  in  tie  allodia.  ^mrte» 

Charles, 

CHARLEMAIN  in  the  partition  (^)  men-^FOf"? 
tioned  in  the  preceding  chapter,  ordained,  Ij^JJJ^ 
that  after  his  death,  the  vaflals  belonging  to  eacli  by  Gol* 
king,  (hould  be  permitted  to  receive  benefices  ^*^|j"5 
in  their  own  fovereign's  dominion,  and  not  inzfas,  torn, 
thofe  (')  of  another;  whereas. they  ♦  might  keep^;P-439^ 
their  allodial  cftates  in  any  of  their  dominions.  pJL^"*^* 
But  he  adds  f,  that  every  freeman  mighty  after  which  is 

the*S"^**^'* 
^othc     , 

*  Art.  10.  and  there  is  no  mention  nuMle  of  thl»  in  the  treaty  treaty  of 
of  Andely.  .  Andely  in 

f  In   Baluzinf.  torn.   i.    {74,     Licentiam  bahtat  umt/qui/que Gregory 
Mir  homo  qui  finiorm  noa  batitirit,  cmKumqui  9x  bh  tribus  fra*  of  Tours, 

tribuk  book  ix. 
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Book  the  death  of  his  lord,  do  homage  in  any  of  die 

Axxi.  three  kingdoms  to  whom  he  pleafed,  as  well  as 

Chap.a5.|^g  that  never  had  been  fubjca  to  a  lord.     We 

find  the  fame  regulations  in  the  partition  which 

Lewis  the  Debonnaire  made  among  his  children  ia 

the  year  817. 

But  though  the  freemen  had  done  homage  fof* 
9  fief)  yet  the  coi]int's  militia  was  not  thereby  weak- 
ened :  the  freeman  was  ftill  obliged  to  contribu^ 
for  his  aUodiumy  and  to  get  people  ready  for  the 
fervice  belonging  to  it,  at  the  proportion  of  one 
man  to  four  manors;  or  elfe  to  procure  a  man  that 
Ihould  do  the  duty  of  the  fief  in  his  ftead.  And  when 
fomeabufes  had  been  introduced  upon  this  head,  they 
were  redrefled,  as  appears  by  the  conftitutions  *  of 
(t)  In  the  Charlemain,  and  by  that  Q)  of  Pepin  king  of  luly^ 
year  793.  which  explain  each  other. 

thelawof     The  remark  made  by  hiftorJanS,  that  the  bat- 
the  Lorn-  tie  of  Fontenay  was  the  ruin  of  the  monarchy,  is 

tit.  9.  '  unhappy  confequences  of  that  day. 
ehap.  9*  Some  time  after  that  battle,  the  three  brothers 
(<)  In  the  Lotharius,  Lewis  and  Charles,  made  a  treaty  ('}, 
y^^^  wherein  I  find  fome  clauies  which  mud  have  al- 
Aubiri  tered  the  whole  political  fyftem  of  the  French  go- 
LiMxrh   vernment. 

and  Balo- 

ii.  D.  4.2.'  ^^^^^^  'voUurit^  ft  commtniandu  art.  9.  See  at  Co  the  divifion  made 
CmvM'^  '  ^y  ^^  ^^°^^  emperor  in  the  year  837.  art.  6.     Baluziiu's  edi- 

tus  atttd    .^^"'  P*g-  ^^^• 

Mar/nam»      *  ^^  ^^  y^^  ^ ' ' '  6aYazias*s  edition,  torn,  i »  pa^.  486.  art.  7. 

*  and  8.  and  that  of  the  year  81  i.  ibid.  pag.  490.  art.  1 .    Ut  ommi 

liber  homo  qui  quatuor  manfos  *utfiitos  de  propria  fuo^  fiire  dt  ali' 

et^us  heneficio^  bahetf  iffe  ft  fneparet^  l^  ipjt   in  hoftem  ptrgat 

frue  cum  fenihre  fuo^  &C.     See  alfo  the  qapitulary  of  the  year 

907.     Baluzius's  edhioDy  torn,  i^  pag.  458. 

Id 
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In  the  declaration  *,  which  Charles  made  to  thcS  Book 
people,  of  that  part  of  the  treaty  relating  to  them,  p^^^^' 
he  fays,  that  f  every  freeman  might  chufe  whom  he  '^'  '^' 
pleafed  for  his  lord,  whether  the  king  or  any  of 
the  nobility.    Before  this  treaty  the  freeman  might 
do  homage  for  a  fief;   but  his  allodium  ftill  con- 
tinued under  the  immediate  power  of  the  kihg, 
that  is,    under   the    count's  jurifdiftion  ;   and  he 
depended  on  the  lord  to  whom  he  vowed  fealty, 
only  on  account  of  the  fief  which   he  had  ob* 
tained.     After  that  treaty,  every  freeman  had  ^ 
right  to  fubjeft  his  allodiuin  to  the  king,  or  to  any 
other  lord,^  as  he  thought  proper.     The  qUeftioA 
is  not  in  regard  to  thofe  who  put  themfelves  un-  . 
der  the  proteftion  of '  another  for  a  fief,   but  to 
fuch    as    changed    their    allodial    into    a    feudal 
land,  and  withdrew  themfelves,  as  it  were,  from 
the  civil  jurifdidlion,  to  enter  under  the  power  of 
the  king,  or  of  the  lord  whom- they  thought  pro-' 
per  to  chufe. 

Thus'  it  was  that  thofe  who  formerly  were  only 
under  the  king's  power,  as  freemen  under  the 
count,  became  infenfibly  vaflTals  one  of  another, 
fince  evefy  freenian  might  chufe  whom  he  pleafed 
fpr  his  lord,  the  king,  or  any  of  the  nobility. 

2.  If  a  man  changed  an  eftate,  which  he  pof- 
fefled,  in  perpetuity  into  a  fief,  this  new  fief  could 
no  longer  be  only  for  life.  Hence  we  fee,  a 
fhort  time  after,   a  J  general  law  fOr  giving  the 

Vol.  IL  LI  fiefs 

•  Adnuiiciatio. 

•f  Vt  unufquifqui  liher  homo  in  noflfo  regno  femorem  ptem  'votue* 
r'ttin  nobis  (sf  in  nojWis  Jiddthui  accifiat^  art.  2.  of  the  Declaration 
of  Charles. 

X  Capitulary  of  the  year  877-  tit.  53,  art-  o.  an<f  10.  apud 
Cariliacuii),  ^f/»/^  £sf    dt  nrftris  <va£aUis  faii.ndt^m  ry?,    &c. 

'     Till* 
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Book  fiefsr  to   the  children  of  the  prefent  poffeflbj; :  it 
XXXL   ^^3  jjjj^jg  jjy  Charles  the  Bald,  one  of  the  three 

Chap.  24.  rv-  • 

contracting  pnnces. 

What  has  been  faid  concerning  the  liberty  eve- 
ry freeman  had  in  the  monarchy,  after  tbe  treaty 
of  the  three  brothers,  of  chufing  whom  he  pleafed 
for  his  lord,  the  king  or  any  of  tbe  nobility^  is 
confirmed  by  the  ads  fubfequeht  to  that  time. 

In  the  reign  f  of  Charlemain,  when  the  vafl^ 
had  received  a  prefent  of  a  lord,  were  it  worth  on- 
ly a  fol,  he  could  not  afterwards  quit  him^.  But, 
under  Charles  the  Bald,  the  vaiTals  ^  might  follow 
what  was  agreeable  to  their  interefts,  or  their  incli- 
nation, with  intire  fafety ;  and  fo  ftrongly  does  this 
prince  explain  himfelf  on  this  fubjedt,  that  be 
feems  rather  to  encourage  them  in  the  enjoy- 
ment of  this  liberty,  thaii  to  reftrain  it.  In 
Charlemain's  time,  benefices  were  rather  perfooai 
than  real  -,  afterwards  they  became  rather  real  than 
perfonal. 

This  capitulary  relates  to  another  of  the  iame  year,  and  of  the 
fame  place,  art.  3. 

*  Capitulary  of  Aix  la  Chapelle^  in  the  year  813.  art.  16. 
,  guod  nuilus  feniorem  fuum  dimttat  poftquam  ab  e0  aeceperit  'vaUnU 
jfolidum  uttum ;  and  the  capitulary  of  Pepin,  in  the  year  783* 
art.  5. 

f  See  the  capitulary  <^  Cor^r^y  in  the  year  856.  art  10;  and 
13.  Baluzius's  edition,  torn.  2.  pag.  83.  in  which  the  king, 
together  with  the  lords  fpiritual  and  temporal,  agreed  to  this ; 
Et  fi  aliqms  de  nfohis  fit  cut  fuus  /emvratus  tan  placet  •,  &  ilU  fimtdai 
ad  alium  feniorem  melius  quam  ad  ilium  acaptare  fojfit,  veniat  ad 
ilium,  (sf  ipfe  iranquille  isf  pacifico  ammo  donat  illi  commeatum  .  .  . 
iff  quod  Diuj  illi  cftpierit  ad  alium  ftniorpn  acaptare  potucrit^  facijici 
baheat. 


CHAP. 
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Changes  in  the  Jkfk 

•T^HE  farnifi  chafigi»  bippened  mtrhefiefe,  is   Sook 
•^.    iri    the  alkdia.^     We  find*  by    the   capitu-  p?^^^^' 
lary  (*)  <af '  Compeigne,    under   king  Peprn,   *^^)ln  h^ 
tkofe  who  I^  received?  a(  htntiitt  from  the  king,  jiear  757/ 
garve  a  parr  erf  this  benefice  to-  different  bond-*^^-^*. 
men  •,    but   thefe   parts  were   not   diftinft   from- edidon"^  * 
th^s  whofe.     The  king  revoked  them  when   hepag<  i8i# 
revoked  the   whole  ;i    smd  ae    the  deadi  of  the* 
king's  vaflal,    the  rear-vaffi»I  loft  aifo  hia  rear-^ 
fief ;   and  a  new'  beneBciar^  fucceedbd^,  iKfhi>  \ike>' 
wife  efiabliibed  new  rear-vaffaifSb,     Thus<  it  wasi 
the  perfon^  and    not  the  rear-fief^  that  depended 
on  the  fief  v  on  the  one  haitd,  the  rear-'Vai&l  i^^^ 
turned  to  the  king,  becaule  he  was^  viot  ded  foe 
ever  ta  the  vaflkl;  and  the  tear- fief,  retnrtaed  aJv 
lb  CO  tiie  king,  bccaufe  it  was  the  &f  itfclfy  andr 
not  a  dependaoce  of  itL 

Such  was  the  rear-vaflalage,  while  the  fiefs  were 
during  pleafure;  and  fuch  was  it  alfo  while  they 
were  for  life.  T&is  was  aitefedJ  wHcJn  the  fiefs  de- 
fcended  to  the  next  hcits,  and  the  rear^ fiefs  the  fame. 
That  which  was  herd  before  inrmediately  of  the 
king,  was  held  now  mediWtieljr ;.  md*  the  ucgal 
power  was  tshrown  back,  as^  it  werc^  one  degree; 
fometinsM  cwo^,  and  ofmncim^ s^  more* 

We  find     in    the    books  (^)  of    fiefey    tHai(^)Booku 
though  the  king's   vaflWs   might  give*  away  in^P*  *• 
firf^  that  isy  in  rear-fief  to  the  king^  yet  chefe 
rear-vaflals  or  petty  vavafors,  could  not  give  alfo 
in  fief;    fo  that  whatever   they  had  given,  they 

L  1  2  might  ^ 
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Boor  might  always  refume.     Befides,   a  grant  of  that 
XXXI.  j^jnj  jjj  n^t  defcend  to  the  children  like  the  ficft, 
^*  ^    becaufe  it  was  not  fuppofed  to  have  been  made 
according  to  the  feudal  lawis. 

If  we  compare  the  fituation  in  which  the  rear- 
vaflalage  was  at  the  time  when  the  two  Milanefe 
fenators  wrote  that  book,  to  what  it  was  under 
king  Pepin,  we  (hall  find  that  the  rear-fiefs  pre- 
ferved  *  their  primitive  nature  longer  than  the 
fiefs. 

•    But  when  thofe  fenators  wrote,  fuch  general  ex- 
ceptions had  been  made  to  this  rule,  as  had  al- 

(c)Booki.moft  aboliihed  it.     For  if  a  perfon  (^)  who  had 

of  fiefs,  received  a  fief  of  a  rear-vaffal,.  happened  to  fol- 
low him  upon  an  expedition  to  Rome,  he  was 
intitled  to  all  the  privileges  of  a  vafial.  In  like 
manner,  if  be  had  given  money  to  the  rear-yaflal 
to  obtain  the  fief,  the  latter .  could  not  take  it 
from  him,  nor  hinder  him  from  tranfmitting  it 
to  his  fon,  till  he  returned  him  his  money :  in 

(«)  Ibid,   fine,  this  rule  {^)  was  no  longer  obferved  by  the 
'  fenate  of  Milan. 

CHAP.     XXVI. 

Another  change  which  happened  in  the  fiefs. 

^£i^  TN  Charlemain's  time  C)  they  were  obliged, 
809.  art.  ^  under  great  penalties,  to  repair  to  the  gene- 
^.  Salazi-  ral  meeting  in  cafe  of  any  war  whatfoever  5  they 
pa*  *  45^"  admitted  of  no  excufes,  and  if  the  count  cx- 
O  Apud  empted  any  one  he  was  liable  himfelf  to  be  pu- 
Marfnam,  i^ilhcd.     But  the  treaty  of  the  three  brothers  (0 

in  the  year  '  ^  ' 

f  *7-    Ba-  •  At  Icaft  in  Italy  and  Germany. 

^";'?''  made 
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made  a  reftriftion  *  upon  this  head,  which  fefcued  Book 
the  nobility,  as  it  were,  out  of  the  king's  hands  ;  ch^^^k 
they  were  no  longer  obliged  to  fervc  in  time  of  * 
war,   but  when  the  war  was  defenfire.    In  others, 
they  were  at  liberty  to  follow  their  lord,   or  to 
itiind  their  own  bufinefs.     This  treaty  relates  to 
another -f-,  concluded  five  years  before,  betweea 
the  two  brothers,   Charles   the  Bald  and  Lewis 
king  of  Germany,   by  which  thefe   princes    re- 
leafe    their   vaflals   from    ferving  them   in    war, 
in   cafe    they  ihould    attempt    hoftilities   againft 
each  other  -,  an  agreement  which  the  two  princes 
confirmed  by  oath,   and  at  the  fame  time,  made 
their  armies  fwear  to  it. 

The  death  of  an  hundred  thoufand  French,  at 
the  battle  of  Fontenay,  made  the  remains  of  the 
nobility  imagine,  that  by  the  private  quarrels  of 
their  kings,  about  their  refpedtive  fhares,  their 
whole  body  Ihould  be  exterminated,  and  that  the 
ambition  and  jealoufy  of  thofe  princes  would 
end  in  the  deftruftion  of  all  the  beft  fami- 
lies of  the  kingdoni.  A  law  was  therefore  pafled, 
that  the  nobility  ihould  not  be  obliged  to  ferve 
their  princes  in  war,  unlefs  it  was  to  defend  the  /g\  g^^  ^^ 
date  againft  a  foreign  invafion.  This  law  (8)  ob-  law  of 
tained  for  feveral  ages.  ^r"?^i"^ 

^  oftheRo- 

*  Folumus  ut  cujufcumqui  noftrum  honfa  iff  cuju/cumque  regno  Jit^ 

cnm  feniore  fuo  in  hojfemy  'velaliis/uis  utilitatibus,  per  gat  y  nijt  talis  %    /.  ^' 

regniin'vafiii  quam  Lamtvvzki  ^Htunt,  quod  atfity  acciderit^  u/    it 

omnis  populusilliusregniadeamrepellendamcommuniterpirgat,  art.  11 

•  i_  ■  1  were  dQu 

5.  ibid.  pag.  44.  ^  d  t    th 

f   Apud  argffttoratump    in   Balttzias,   qapitularies,  torn.   9*  c  i-  ^1    ^ 

that  of  the 

Lombards 

tit.  6  §  2. 
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CHAP.    XXVIL 


CbMges  wbicb  bdfpened  in  the  great  c^es^  and 

in  the  ^s. 

Book  Hp  H  E  siaoy  changes  ioctxHipQed  info  che  fiefs, 
XXXI.     X     in  parcicolar  cafes,  ieemed  l»  ipread  So  wkfc 
^^*      as  to  be  produiftive  of  a  general  corrupoon.    I 
jCQok  notice,  that  in  the  be^inn>ng'  jev^rai  fiefs  had 
been  alienated  in  perpetuity ;   but  chofe  were  par- 
ticular cafes,  and  the  fiefs  in  general  preserved  chetr 
nature ;    fo  that  if  the  crown  loft  fooie  fiefs,  k 
tfubftituted  others  in  their  (bead.    I  obferved  like* 
wife,    that  the   crown   had   ^ever   alienated  the 
great  offices  in ,  perpetuity  *. 

But  Charles  the  Bald  made  a  general  rdgula- 
tion,  which  equally  afieded  the  great  ofBc^St  and 
the  fiefs.     He  ordained,  in  his  capitularies,  that 
(fc)  Sec  his  the  (^)  counties  ihould  he  given  to  the.  children 
capitulary  of  (he  coun|:^  and  that  this  regulation  fbould  alio 
f  tX'f**^^  place  in  refpeft  to  the  fiefs. 
53/art9«     We  ihall  fee  prefendy  that  this  regulation  re- 
and  lo.    (^ved  a  more  confiderable  extent*  infomuch  that 
%unm ; '  ^^^  ff^^^  offices  and  fipfs  wenc  even  to  diftant  fc- 
thiscapi-  lations.    Prpm  thence  it  IbUowed,  that  moft  of 
*eiatfv"to^^^  lords,  who  before  this  time  bad  held  immc- 
another    diately  of  the  crown,  held  now  only  mediately, 
of  the      Thofe  counts  who  formerly  adminillered  juftice 
a^^ace,*"  the  king*s  placiUf  and  who  led  the  freemen 

art   4 

*  Some  authors  pretend  that  the  county  of  Touloafe  hsd  been 

given  away  by  Cbarlea  Martel,  and  pafled  by  inheritaiice  dowa 

to  Raymond  the  laft  coanc ;  but  if  this  be  true,  it  was  owip^io 

fome  circumftances,  which  might  have  been  an  indacement  to 

rhafe  the<oant8  of  Toaloufe  from  among  the  children  of  the 

Uft  pplfei&r, 

againfl 
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againft  the  enemy,  found  themfelves  fituated  be*  Book 
twecn  the  king  and  his  frcqmen  %  and  the  king's  o^^^^' 
power  was  removed  farther  off  another  degree. 

Again  it  appears  from  the  capitularies  ('},  that  (';  The  3d 
the  counts  had  benefices  annexed  to' their  counties,  ^P""^^*/ 
and  vaflals  under  them.  When  the  counties  be- 812.  an. 
rame  hereditary,  the  count's  vailkls  were  no  longer  7-  and 
the  immediate  vaflals  of  the  king  ;  and  the  bene-  jJlar's?^.^ 
fices  annexed  to  the  counties  were  no  longer  the  art.  6.  on 
ktnir's  benefices :   the  counts  grew  powerful,  be-  ^^^  Spani- 

^1  «•!  I  lilt        ,  ,      ardi.  The 

cauie  the  vaflals,  whom    the/  had  already- under coliedtion 
them,  enabled  them  to  procure  others.  of  the  da* 

In  order  to  be  convinced  how  much  the  monar-  ^^i^^l*^*' 
chy  was  thereby  weakened  towards  the  end  of  the.art.  223. 
fecond    race,   we  have  only   to  call:   an   eye   on  ^"f  ^^^ 
what  happened  at  the  beginning  of  the  third,  when  of  the  year 
the  multiplicity  of  rear-fiefs  flung  the  great  vaf-  869.  art. 
fals  into  defpair.  ^^^^^^^^^ 

It  was  a  cuftom  (")  of  the  kingdom,  that  when  year  877. 
the  elder  brothers  had  given  (hares  to  their  younger^"-  '3- , 
brothers,  the  latter  paid  homage  to  the  elder ;   fo  edition.^ 
that  thofe  (hares  were  held  of  the  lord  paramount  ^mj  Asap- 
only  as  a  rear- fief.     Philip  Auguftus,  the  duke  of pe^rs  from 
Burgundy,  the   counts   of  Nevers,  Boulogne,  S.  p^j^^^  ^J^ 
Paul,  Dampierre,  and  other  lords  declared  (")  thsLto/iJbeac^* 
henceforward,  whether  the  fief  was  divided  by  fuc-  ^'^"^  ^f 
cefiion,  or  otherwife,  the  whole  fliould  be    heldb^k'^2! 
always  of  the  fame  lord,  without  any  intermedia-  chap.  29. 
tion».    This  ordinance  was  not  generally  followed;  (»)Scethe 
for  as  1  have  elfewhere  obferved,  it  was  impo(ri-  ^J^p^y^^ 
ble  to  make  general  ordinances  at  that  time  ;    but  Auguiius 
many  of  our  cuftoms  were  regulated  by  them.        imheyear 

1209.  in 
the  new 
coUecliou, 
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CHAP.    XXXVIII. 

Of  the  nature  of  the  fiefs  after  the  reign  of 

Charles  the  Bald. 

*  ^ °  "^  IXTE  have  obfcrved,  that  Charlei  the  Bald  or- 
Ciiap.  28.  daincd  that  when  the  poffcflbr  of  a  great 

office  or  of  a  fief  left  a  fon  at  his  death,  the  office 
or  fief  ihould  devolve  to  him.  It  would  be  a  dif* 
ficult  matter  to  trace  the  progrefs  of  the  abufec 
which  from  thence  refulted,  and  of  the  extenfion 
given  to  that  law  in  each  country.  I  find  in 
(o;Booki.  the  books  (^)  of  fiefs,  that  towards  the  beginning 
^""  '•  of  the  reign  of  the  emperor  Conrad  11.  the  fiefs 
fituated  in  his  dominions  did  not  defcend  to  the 
grandchildren  :  they  defcended  only  to  one  of  the 
laft  poflefibr's  children  *,  who  had  been  chofen 
by  the  lord  :  thus  the  fiefs  were  given  by  a  kind 
of  eledlion,  which  the  lord  made  among  the  chil- 
dren. 

In  the  Teventeenth  chapter  of  this  book,  wc  have 
explained  in  what  manner  the  crown  was  in  ibme 
refpeds  eledtive,  and  in  others  hereditary,  under 
the  fecond  race.  It  was  hereditary,  becaufe,  the 
kings  were  always  taken  from  that  family,  and  be- 
caufe the  children  fucceeded  ;  it  was  eleftive,  by 
reafon  the  people  chofe  from  amongfi:  the  chil* 
dren.  As  things  of  a  fimilar  nature  move  ge- 
nerally alike,  and  one  political  law  is  conftandy 
relative  to  another,  the  fame  fpirit  was  followed  f 
in  the  fucceffion  of  fiefs,  as  had  been  obfcrved 
\ 

•  5/V  progrej/um  eft^  ut  ad  Jilios  devenhet  in  juem  Dmimti  t9( 
HffUet*  henejuium  confirmare.     Ibid. 

I*  At  l^aft  in  {taly  and  Germany. 
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m  the  fucceffion  to  the  crown.     Thus  the  fiefs  were  Book 

tranfmitted  to  the  children  by  the  right  of  fuccef-  p?^^^* 

fion,  as  well   as  of  cledtion;    and  •each  fief  was     ^^'^S* 

become    both   eleftive  and   hereditary,    like    the 

crown. 

This  right  of  eledion  in  the  perfon  of  the  lord, 

was  not  fubfifting  ♦  at  the  time  of  the  authors  (*)  (*)  ^?^" 

of  the  books  of  fiefs,  that  is,  in  the  reign  of  the  ^^  J^ 

emperor  Frederic  I^  bertus  de 

Oito. 

CHAP.     XXIX. 

T'&e  fame  SubjeSl  continued. 

IT  is  mentioned  in  the  books  of  fiefs,  that 
when  -f*  the  emperor  Conrad  fet  out  for  Rome, 
the  vafials  in  his  fervice  prefented  a  petition  to 
him,  that  he  would  pleafe  to  make  a  law,  that  the 
£ith  which  defcended  to  the  children,  (hould  de- 
fcend  alfo  to  the  grandchildren ;  and  that  he  whofe 
brother  died  withoiit  legitimate  heirs,  might  fuc* 
ceed  to  the  fief  which  had  belonged  to  their  com- 
mon father  :    This  was  granted. 

In  the  fame  place  it  is  faid,  (and  we  are  to  re* 
member,  that  thofe  writers  J  lived  at  thie  time  of 
the  emperor  Frederic  I.)  ''  that  the  ancient  civi- 
^J  lians  §  had  always  been  of  opinion,    that   the 

*^  fuc^ 

*  ^od  hodie  ita  Jtabilitum  efty  ui  ad  omnes  aqualiter  'veniatp 
took  J.  of  the^efs,  tit.  i»  , 

f  Cum  fvero  Conradus  Romcm  proficifcfretur^  petitum  ejl  a  fideli^ 
bus  qui  in  rjtu  erant  fefvitioy  ut,  lege  akeo  promulgaid,  hoc  etiam  aef 
nfpotes  ex  filio  producer e  dignaretur^  i^  utf rater  fratri  fine  legitime 
hoi'tede  defunSlo  in.beneficio quod  eorum pfttris  fuit ^  fuccedat^  book  I. 
of  fiefs,  tit,  I. 

X  Cujas  has  proved  it  extremely  well. 

§  Sciendum  eft  quod  beneficium  adt^enientes  exJatere^  ultra  fratret 
ta.rueks  non progreditur fucceJfiQni ab  antiquis  fapientfbus  conjlitutum, 
^  licet     , 
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Book  *'  focceffion  of  liefs  in  a  coilatxral  Une  did  not 

XXXL  cc  extend  farther  than  to  coufin  genilati&  by  the 

'*  *^*  **  father's  fide,  tbough  of  lace  it  wa$  carried  as 

^^  far  as  the  feventh  degree,  and  by  the  new  code 

*^  they  had  extended  it  in  a  diredb  line  in  infimtwrn** 

It  is  thus  that  Conrad's  law  was  infeafibly  extended. 

All  thefe  things  being  fuppofed,  the  bitre  pe- 
ru&l  of  the  hiftory  of  France  is  fufficient  to  de« 
mofiftrate,  that  the  perpetuity  of  fiefs  was  ^ab- 
lifhed  earlier  in  this  kingdom  than  in  Germany. 
Towards  the  commencement  of  the  rngn  of  the 
emperor  Conrad  IL  in  1024,  things  were  upon  the 
fame  footing  (till  in  Germany,  as  they  had  been 
in  France  under  the  reign  of  Charles .  the  Bald, 
who  died  in  877.  But  fuch  were  the  changes 
made  in  this  kingdom  after  the  feign  of  Charles 
the  Bald,  that  Charles  the  Simple  found  him&lf 
•  unable  to  difpute  with  a  foreign  houie  his  idcon- 
teftable  rights  to  the  empire  y  and,  in  fine,  that  in 
Hugh  Capet's  time  the  leigning  family,  ftripped 
of  all  its  demefnes,  was  no  longer  in  a  conditioa 
to  maintain  the  crown. 

The  weak  underftanding  of  Charles  the  Bald 
produced  an  equal  weaknefs  in  the  French  monar- 
chy*  But  as  his  brother  Lewis  king  of  Germany, 
and  fome  of  that  prince's  fuccdfors  were  men  of 
better  parts,  their  government  preferved  its  vigor 
much  longer. 

But  what  do  I  fay  ?  perhaps  the  flegmatic  con- 
ftitucion,  and,  if  I  dare  ufe  the  expremon,  the  im- 
mutability of  fpifit  peculiar  to  the  German  nation, 

Mref  m$dirn9  temfore  ufyue  ad  fipiimum  gmtulmm  fit  uJmftihMt 

fuod  in  ma/cidii  dtfciudentibus  aovo  jure  in  infititwrn  ixtefi£tur, 
bid, 

\  made 
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mBdc  a  longer  4U»d  than  the  volalile  tehnpear  oF  Boot 
«he   FrewJi,  agatnft   that  diipofitkm  of  tWogs,^^* 
whkh  perpeixiated  the  fiefs^   by  a  natttml  tea^ 
dency,  in  famUieb. 

Befidsis,.  iht  kingdom  of  Germany  was  not  laid 
wafte,  aod  aaoifaijiatfid,  as  k  were,  like  that  of 
France,  by  that  particular  kind  of  war  trith  which 
it  h»d  been  iwta&d  by  the  Normaos  and  Saracens. 
There  were  iefs  dches  in  Germany,  fewer  cities  to 
plunder,  Iefs  extent  of  coaft  to  fcour,  more  marlfaes 
to  get  over,'  more  forefts  to  penetrate.     As  the 
dominions  of   thole  prioioes  wctie  Iefs  in  danger  . 
of  being  ravaged  and  torn  to  pieces,  they  had 
Iefs  need  c^  their  vaiTals,  and  confequently  Iefs 
dependance  on   them.     And  in  all   probability, 
if  the  emperors  of  Germany  had  not  been  obliged 
to   be  crowned  at  Rome,  and  to  make  continu- 
al  expeditions  into  Italy,    the  fiefs  would  have 
prefervcd  their  primitive  nature  much  longer  in 
ih;»t  country. 

CHAP.    XXX. 

Tn   what  mariner    the  tmpire  "was  transferred 
from  tbe  family  of  Charlcmain. 

THE  empire,  which  in  prejudice  to  the  branch 
of  Charles  the  Bald,  had  been  already  given 
to  the  ^  baftard  line  of  l^ewis  king  of  Germany, 
was  transferred  to  a  foreign  houie  by  the  eledion  of 
Conrad,  duke  of  Franconia,  in  .912.  The  reign*- 
iiig  branch  in  France  being  hardly  able  to  difpute 
a  few  villages,  was  much  lefi  in  a  fituation  to  con- 
(eft  the  empire.    We  have  an  agreement  which 

^  Arnold,  weA  hi9  fon  Iicwis  IV, 

paflcd 
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Boor  pafled  between  Charles  the  Simple  and  the  emperor 
c^2^^\  Henry  I.  who  had  fucceeded  to  Conrad.  It  is 
o)  In  the  <^2ill^  *^  compaft  of  Bonn  (^).  Thefe  two  prin- 
year  926.  ces  met  in  a  veflel  which  had  been  placed  in  the 
AXikT*"*^^*^  of  the  Rhine,  and  fWore  eternal  friendfliip. 
Mire,  Cod.  They  ufed  on.  this  occafion  an  excellent  fmddle  term. 
donati-  Cbarlcs  took  the  title  of  king  of  Weft  France, 
.  and  Henry  that  of  king  of  E&ft  France.     Charles 


onum 


piaruin. 

chap.  27.  contracted  with  the  king  of  Germany,  and  not 
with  the  emperor. 

CHAP.    XXXI. 

In  what  manner  the  crown  of  France  nioas  tranj- 
'  f^red  to  the  boufe  of  Hugh  Capet. 

TH  E  inheritance  of  the  fie/s,  and  the  gene- 
ral ueftablifhment  of  rear- fiefs  extinguifhed 
/       ithe  political,  and  forpned   a  feudal  government 

i  Inftead  of  that  prodigious  mqltiuide  of  vaiials 
who  were  formerly  under  the  king,  there  were 
now  a  few  only,  on  whom  the  others  depended. 
The  kings  had  fcarce  any  longer  a  dire6fc  autho- 
rity ;  a  power  which  was  to  pafs  through  (b  many 
and  through  fuch  great  powers,  either  flopt  or  was 
loft  before  it  reached  its  term.  Thofe  great  vaflfals 
would  no  longer  obey  ;  and  they  even  made  ufe  of 

i  their  rcar-vaffals  to  withdraw  their  obedience.  The 
kings  deprived  of  theii^demefnies,  and  reduced  to 
the  cities  of  Kheims  and  Laon,  were  left  expofed  to 
their  mercy ;  the  tree  ftretched  out  its  branches 
too  far,  and  the  head  was  withered.  The  king- 
dom found  itfelf  without  a  demefne,  as  the  empire 
is  at  prefcnt.  The  crown  was  therefore  given  to 
one  of  the. moil  pocent  valTals.    .. 

The 
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The   Normans    ravaged  the    kingdom ;    they  Book 
failed    in    open    boats   or  fmall   veflels,    entered  ^^^^^ 
the  mouths  of  rivers,  and  laid  the  country  wafte      ^'     * 
on  both  fides.     The  cities  of  Orleans  *  and  Paris 
put  a  ftop-to  thofe  plunderers,  fo  that  they  could 
not  advance  farther,  either  on  the  Seine,  or  on' the  ^ 

Loire.  Hugh  Capet,  who  was  mafter  of  thofe 
cities,  held  in  his  hands  ttie  two  keys  of  the  un  i 
happy  remains  of  the  kingdom  ;  the  crown  was 
conferred  upon  him  as  the  only  perfon  able  to  de- 
fend it.  It  is  thus  the  empire  was  afterwards 
given  to  a  family,  whofe  dominions  form  fo  ftrong 
a  barrier  againft  the  Turks. 

The  empire  went  from  Charlemain*s  family,  at  a 
time  when  the  inheritance  of  fiefs  was  eftablifhed  on- 
ly as  a  mere  condefcendence.    It  even  appears  that 
this  inheritance  obtained  much  later  (*).  among  the(0  Sec 
Germans  than  among  the  French  -,   which  was  the'^^^^^^ 
reafon  that  the  empire,  confidered  as  a  fief,  waSp,      ' 
eledtive.     On  the  contrary,  when  the  crown  of 
France  went  from  the  family  of  Charlemain,  the 
fiefs  were  really  hereditary  in  this  kingdom ;   and 
the  crown,  as  a  great  fief,  was  alfo  hereditary. 

But  it  is  very  wrong  to  refer  to  the  very  mo- 
ment of  this  revolution,  all  the  changes  which 
happened,  cither  before  or  afterwards.  The  whole 
was  reduced  to  two  events  ;  the  reigning  family 
changed,   and  the  crown  was  united  to  a  great 

fief. 

* 

*  See  the  capitalary  of  Charles  the  Bald,  in  the  year  877, 
apud  Cartfiacum,  on  the  importance  of  Paris,  S.  Denis«  and  the 
cables  on  the  Loire,  in  thofe  days. 


y^ 
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CHAP.    XXXIL 
Smii  confequenees  of  the  perpetuity  ofjkfi. 

Book  'OKOM  the  perpetuitjr  of  fie&»  k  foik>wed» 
XXXI.  -I.  that  the  right  of  feniorky  «:  primogenitwc 
*P*  3**  was  eilablUked  anKMig  the  French.  This  right  was 
if)  See  the  quite  unknown  under  the  ftrft  race  ^\ ;  the  crown 
Salic  law«  ^^^  divided  among  i:he  brothers^  the  diadia  wck 
law  of^e  fli^ed  in  the  fame  manner  \  and  as  the  fie6  ¥rhe- 
Ripuari- .  ther  precarioua,  or  for  life,  were  not  an  objedl  of 
*  tlVof*^  fucccffion,  there  could  be  no  pardtLoa  in  regavd  ta 
4dUdia.     thofe  tenures.  ^ 

Under  the  fecond  race,  the  title  of  emperor,  which 
Lewis  the  Debonnaire  enjoyed^  and  with  which  he 
honoured  his  eldeft  fon  Lotharius^   made  him 
diinkof  giving  thi&  prince  a  kmd  of  fuperiority 
over   his.  younger   brothers.     The  two  king^^ 
were  obliged  to  wait  upon  the  emperor  every  year, 
•    to  carry  him  prefents,  and  to  receive  much  greaisr 
frotm  him  \  they  were  alfo  to  confult  with  him 
upon  common  affiurs.     This  is  what  tofpimd  Lo- 
tharius  with  thofe  pcetences  which  met  wii&«  fuch 
bad  (bccefa.     When  Agobard  \  wpote  ia  fa?our 
of  this  prince,,  be  alledgi^  the  emperor's  own  re^ 
gulation,  who  had  aflbctated  Latharius  ta  the  em- 
pire, after  he  had  confuked  the  Almi^t^  by  a 
three  days  faft,  and  by  the  cdebiratioa  of  the  ho- 
,  Jy  myfteries ;  after  the  nation  had  fworn  allegi- 
ance to  him,  which  they  could  not  refufe  without 

**  See  the  capitulary  of  the  year  8i7«  which  contains  the  firfi 
partition  made  by  Lewis  the  Debonnaire  among  his  children. 

t  See  his  two  fetters  upon  this  fiibjeft,  the  title  of  one  of 
which  is  ii  ditfijufne  imperii, 

perjuring 
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perjuring  thecnieives  ^  ^ndi  af^  iie  had  Ihnt  Lo-  Boos 
tharius  to  Rome;  to  l>e  coofii m«(J  by  the  pope.  Up^  q^^^^' 
on  all  this  be  lays  a  ftrefe,^  aodt  iv/t  upon  his  right  ^^* 

of  pxiixu)gefCHti|re.  He  fays,,  iedeed^  that  the  cm-» 
peror  ha^d  defig|::^d  a  partiikKi  ajnoog  tbe  younger 
bffothers,  and  thai,  he  bad  ^ve0i  tl»:  pce^s^esuce  to 
the  elder  ^  but  faykig:  he-  hM  pieferi^  the  elder, 
was  laying  at  ths  &i»/e  tksi^  ^aiir'hc  nxtgjb;  have 
^ven.  the  piref^eofij^  tQ  bits  yQU(]^g(S!£  btoehers^  ' 

But  as  fqoa  as  the  6«&  be<eaine  b0redirary)i^  the 
right  of  feniorky  ^as  eftajbli^d  m  the  firadsdh  fuo 
ceflion ;  ami  for  the  faiine  veafon  ist  that-  of  the 
cro^rn,  which  was  thfi  ^eat  fkfx  l^he  aociecit  law 
of  partition^  was.  no  l(($iige$  fujbiiliung ;  the  fiefs, 
being  charged-  with  a-  f^^)^c<^9  the^  .pQffi£Ec)r  muft 
b^ve  been  enabled  to  difcbai^Qr  it..  Tbe^  eight-  o£ 
primogeiiuure  wa3  eftalHi^^d»^  ^^  ^^  oeaiba  of 
the  feudal  law  was  fuperioi^  lo  that  of  the  political 
or  civil.  ioitiMdpn. 

As  the  fie&  defqend&4  tq  the^  diildmi  of  ths  pof^, 
CefTor,  the  lo^'dsr  Ipft  the*  fibecty  of  difpofing  o£ 
them;  an4».  ia  oiHJer  Q)  indemnify  th^mfirlves^ 
they  eftabliihed  iK^at  they/  c^Ubd  t^e  right  of  re^ 
cfemption,,  vidi^epf  Qoe^iDion.  i&  maite  in  oitr  gq& 
tomiSy.  which,  at  ^ft  wa«.  p^.  in  ^  dirtdi  line,  and 
by  ufage  came  afterwAi^^^^t^  be  paid  only  iii^a  col<<- 
lateral  line. 

The  fiefd  were  foon  rendered  transferable  to 
ftrangers,  as  a  patrimonial  eftaje.  This  gavcL  rife 
to  the  right  of  fines  of  alienation,  which  werei 
eftabliihed  aiimoft  throughQuc  the  kingdom.  Thefe 
rights  w^re  arbitrary  in  the,  beginning  •,  but  when 
the  praftice  of  granting  fuch  permiffions  was  be- 
come general,  they  were  fixed  in  every  diftrift. 

The 
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VYXi*^       The  right  of  redemption  was  to  be  paid  at  cvciy 

Chap.  tx.  change  of  heir,  and  at  firft  was  paid  even  in  a  di- 

(•)  See  the  red:  line  (^).     The  mod  general  cuftom  had  fixed 

^PKM^*  it  to  one  year's  income.    This  was  burthenibme 

An^aftaa,  ^^^  inconvenient  to  the  vallal,    and  afiedted  in 

in  the  year  fome  meafure  the  fief  itfelf.    It  was  often  agreed  * 

lh^£^   in  the  adk  of  homage,  that  the  lord  ihould  no 

longer  demand  more  than  a  certain  fum  of  money 

/       for  the  redemption,  which,  by  the  changes  incident 

to  money,   became  afterwards  of  no  manner  of 

importance.     Thus  the  right  of  redemption  is  in 

our  days  reduced  almofi:  to  nothing,  while  that  of 

the  fines  of  alienation  is  continued  in  its  full*  ex* 

tent. .   As  this  right  concerned  neither  the  vafla! 

nor  his  heirs,  but  was  a  fortuitous  cafe  which  no 

one  was  obliged  to  forfee  or  expert ;   thefe  ftipu- 

lations  were  not  made,  and  they  continued  to  pay 

a  certain  part  of  the  price. 

When  the  fiefs  were  for  life,  they  could  not 
give  a  part  of  a  fief  to  hold  in  perpetuity  as  a 
.  rear-fief*,  for  it  would  have  been  abfurd  that  a 
perfon  who  had  only  the  ufufruit  of  a  thing, 
ihould  diipofe  of  the  property  of  it.  But  when 
they  became  perpetual,  this  was  f  permitted,  widi 
fome  reftridions  made  by  the  cuftoms  jl,  which 
was  what  they  call  difmembering  their  fief. 

*  We  find  feveral  of  thefe  conventions  in  the  charter,  as  in  the 
regifter-book  of  Vendome^  and  that  of  the  abbey  of  S,  Cypri3ii 
In  Poitou,  of  which  Mr.  Galland  has  given  fome  extra^b,  pag. 

55- 

f  Bat  they  could  not  abridge  the  fiefs,  that  Is,  aboliih  a  por« 

tion  of  it. 

X  They  fixed  the  portion  which  they  cOuld  difmember^ 

The 
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The  perpetuity  of  feudal  tenures  having  eft ab-  *^^J^ 
tWxd  the  r^ht  of  redemption,  the  daughters  were  q^^^  32^ 
i'endered  cajpable  of  fuccceding  to  a  fief,  in  default 
of  mate  iffue.  For  when  the  lord  gave  the  fief 
to  his  daughter,  he  multiplied  the  cafes  of  his  right 
bf  redemption,  becaufe  the  hufband  was  obliged  to 
pay  it  as  well  as  the  wife  *.  This  regulation 
Could  not  take-  place  in  regard  to  the  crown ;  foi*^ 
as  it  was  not  held  of  any  one,  there  could  be 
110  right  of  redemption  over  it. 

The  daughter  of  William  V.  count  of  Touloufe, 
did  not  fuccced  to  the  county.    But  Eleanor  fuc- 
ceeded  to  Aquitaine,  and  MathiMis  to  Normandy; 
and  the  right  of  the  fucceffion  of  females  feemed 
fo  well  eftablifhcd  in  thofe  days,  that  t^ewis  the 
Yoong,  after  his  divorce  from  Eleanor,  made  no 
difficulty  in   reftoring  Guyenne  to  her.     But  as 
thefe  two  laft  inftances  followed  clofe  to  the  firft, 
the  general  law  by  which  the  women  were  called' 
to   the    fucceffion   of  fitefs,  muft   have  been    in- 
trodtK:ed    much  *  latef    f   into    the    county    of 
Touloufe,     than    into*   the    other    provinces    of 
France; 

The  conftitution  of  feveral  kingdoms  of  Europe 
hasr  been  direfted  by  the  ftate  of  feudal  tenures  ^f 
the  time  when  thofe  kingdoms  were  founded.  The 
women  fucceeded  neither  to  the  crown  of  France 
nor  to  the  empire,  becaufe  at  the  effablifhment  of 

*  This  was  the  reafon  that  the  lords  obliged  the  widow  to 
marry  again. 

f  Moft  of  the  great. families  had  their  particnlar  laws  of  fac- 
ceffion.  See  what  M.  de  la  Thaumaffiere  feys^  concemlDg  the 
families  of  Berry.  ' 

.  Vo  L.  JL  M  m  thofe 
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Book  thoIe  two  monarchicSy  they  were  incapable  (^  fiic^ 
^^\  cccding  to  fiefs.     Bat  they  fucceeded  in  king* 

*doms,  whofe  eftablifbment  was  pofterior  to  that 
of  the  perpetuity  of  the  fiefs,  fqch  as  thofe  founds 
ed  by  the  Normans,  thofe  by  the  conquefts 
made  on  the  Moors ;  and  others,  in  fine,  which 
beyond  the  limits  of  Germany,  and  in  later  times, 
received  in  fome  meafure,  a  fecond  birth,  by  the 
eitablifliment  of  Chriftianity. 

When  the  fiefs  were  at  will,  they  were  pven 
to  fuch  as  were  capable  of  doing  (ervice  for 
them,  and  therefore  were  never  beftowed  on  mi- 
nors ;  but  *  when  they  became  perpetual,  the  lords 
took  the  fief  into  their  own  hands,  till  the  pc^il 
came  of  age,  either  to'  increafe  their  own  emolu- 
ments, or  to  train  the  pupil  to  the  ufe  of  arms. 

*  This  is  what  our  cuftoms  call  the  guardianjbip  of 
a  nobleman^s  children^  which  is  founded  on  prind- 
pies  different  from  thofe  of  tutelage,  and  is  endie- 
ly  a  di(lin£l:  thing  from  it. 

When  the  fiefs  were  for  life,  it  was  cuftomary 
to  vow  fealty  for  a  fief ;  and  the  real  delivery, 
which  was  made  by  a  fcepter,  iecured  the  fief,  as 
it  is  now  fecured  by  homage.  We  do  not  find 
that  the  counts,  or  even  the  king*^  commiflaries, 
received  the  homage  in  the  provinces  >  nor  is  this 
ceremony   to  be    met   with  in   the  commiflions 

•  We  fee  in  the  capitulary  of  the  year  877,  a/uJ  Carifiaam^ 
^t.  3*  Baluzius'fi  edition,  torn.  2.  pag.  269.  die  moment  in 
which  the  kings  caafed  the  fiefs  to  be  adminiflered  in  order  to 
pre&rv^  them  for  the  minors ;  an  example  followed  by  the  lords, 
and  which  gave  rife  to  what  we  have  mentioned  by  the  name  of 
tht  gmrdian/hif  of  a  mbUnuu^i  childrpi. 

of 
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of  thofe  officers^  which  have  been  handed  down  Book 
to  usi  in  thfe  capitularies.  They  fometinies,  in-  rh'^^^'- ; 
deed,  made  all  the  king's  fubjefts  take  an  oath  of 
allegiance  *  ;  but  fo  far  was  this  oath  from  be- 
ing of  the  lame  nature  as  the  fervice  afterwards 
eftabliflied  by  the  name  of  homage,  that  it  was 
only  a  f  ceremony^  or  Icfs  folemnity,  occafional- 
ly  ufcd,  cither  before  or  after,  that  aft  of  obeif- 
ance  i  in  ihort,  it  was  quite  a  diftinft  thing  from 
homage. 

The  counts  and  the  king's  commiflaries  made        * 
thofe  vaffals  (^)  whofe  fidelity  was  fufpefted,  giveM^^P'- 
cxrcafionally  a  fccurity  which  was  called  firmitas ;  charlcs 
but  this   cpbld   not  be  an  homage,    fince    the  the  Bald, 
kings  {<)  gave  it  to  one  another.  860  ^^yT 

And  though  the  abbot  Suger  (0  makes  mention  reditum  a 
of  a  thair  of  Dagobert,  in  which  according  to  ^^fi^^i- 
the  teftimony  of  antiquity,  the  kings  of  France  Bahi^ius V 
were  accuftomed  to  receive  the  homage  of  the  no-  edition, 
bility  y  it  is  plain  that  hp  exprefles  himfclf  agrc^a*  J^fffj^'l^- 
bly  to  the  ideas  and  language  of  his  own  time.       art.  ^.  * 

When  the  fiefs  defcended  to  the  heirs,  the  ac-OLib.do 
knowledgment  of  the  vaflal,  which  at  firll  was^r^l^^"^ 

•  Wc  find  the  formula  thereof  in  the  fecond  capitulary  of  the- 
year  803.    See  alfo  that  of  the  year  8$4,  art.  1 3.  aUd  others. 

t  M.  Da  Cange  in  the  word  heminiumf  pag.  1 163.  and  in  the 
word  fde/itas,  pag.  474.  cites  the  charters  of  the  ancient  ho- 
mages where  thefe  differences  are  found»  and  a  gr^at  number  of  ' 
AU^orities  which  may  be  feen*  la  paying  homage,  the  vai&l 
put  his  hand  into  that  of  his  lord,  and  took  his  oath ;  the  oath 
of  fealty  was  made  l?y  fwearing  on  the  gofpels.  The  homage 
was  performed  kneeling,  the  oath  of  fealty  (landing.  None 
but  the  lord  could  receive  homage,  but  his  officers  mieht  take 
the  oath  of  fealty.  See  Littleton,  feft.  91.  and  gz^  of  homage» 
that  is,  fidelity  and  homage. 

M  m  2  only 
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Bo o  K  only  aa occafibnal  fervice^  became  a  regular  dntyi 

XXXI.  ,jj  ^^  performed  in  a  more  folemn  manner,  and 

^^' '  *  attended  with  more  f6rmalities,  becanfe  it  was  to 

be  a  perpetual  monument  of  the  reciprocal  dudes 

of  the  lord  and  vaiial. 

I  Ihoold  be  apt  to  think,  that  liomages  began 

€0   be  eftabliflicd    under   king  Pepin,   which  ii 

the  time  I  mentioned  that  feveral  benefices  were 

g^ven  in  perpeti:iity  4  but  1  ihould  not  think  thift 

without   caution,    and    only   upon   a  fujjpofition 

l,.  Anno  ^^*^  ^^^  authors  of  the  ancient  annals  (')  of  the 

757.chap.  Franks  were  not  ignorant  pretenders,  who  in  de^ 

*7'  fcribing  the  fealty  profelSed  by  Taflilld,  duke  of 

Bavaria,  to  -king  Pepin^  fpoke  *  according  to  the 

ulages  of  their  own  time, 

CHAP,   xxxm; 

.  jTSf  fame  SuijeSl  contitmed. 

^tXT  HEN  the  fiefs  were  either  precarious  or 
^  ^  for  life,  they  feldom  had  a  relation  to  any 
other  than  the  political  laws  ;  for  which  reafon  ia 
in  the  civil  inftitutiohs  of  thofe  times  there  is  very 
little  mention  made  of  the  laws  of  fiefs.  But 
when  they  were  become  hereditary,  when  thcic 
was  a  power  of  giving,  felling,  and  bequeathing 
them,  they  had  a  relation  bpch  to  the  polidcsd 
and  the  civil  laws.  ,  The  fief,  confidered  as  an  ob* 

*  TaJJth  'vtnit  in  'vqffkiico  fi,  cpmmendanSp  per  mwms  facr^h 

menta  juravlt  tnuUa  (ff  innumiralilia,  reliquiis  fan&ormm  «Mpii 

imponensy  y  fidelitaUm  promijit  tegi  Pippinio, ,   One  would  think 

'  '  that  here  w^s  an  homage  and  an  oath  of  fealty.    See  the  penol* 

timate  noce  above. 

•^  Ugadoa 
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ligation  of  performing'  military  fervtce,  depended  B  o  o  » 
on'the  political  law  ;  confidcred  as  a  kind  of  com^  rh  ^^^* 
mercial  property,    it  depended  on  the  civil  law.     *P'^5' 
This  gave  rife  to  the  dvil  regulations  concerning 
feudal  tenures. 

When  the  fiefs  were   become,  hereditary,    the 
laws  relating  to  the  order  of  fucceflion  muft  have 
been  relative-  to  th&  perpetuity  of  fiefs.     Hence 
this  rule  of  the  French  law,  iftai^s  of  inheritance 
da  not  afcend  {*),  was  efiabliflied  in  fpite  of  the  (*)  Book 
Roman  and  Salic  (^)  laws.  -   It  was  neceflary  that  4:  "^f  /^*' 
fcrvice  fhould  be  paid  .for  the  fief;  but  a  grand- (bj'in'tle 
father  or  a  great  uncle  would  have  been  too  old  to  ^'^^f  ^^  «^ 
perform  any  fervice ;  therefore  this  rule  took  place  ^  '^' 
at  firft  only  in  regard  to  the  feudal  tenures,  as  we 
learn  of  Boutillier  (^).  (0  ^^mm 

When  the  fiefs  became  hereditary,    the  lords  ^^J*^^^; 
who  were  to  fee  that  fervice  was  paid  for  the  fief,  tit.  76. 
infifted  that  the  *  females  who  were  to  fucceed  to  ?*§•  447> 
the  feudal  eft^te,  and  I  i^cy  fbmetimes  the  males, 
ihould  not  marry  without  tli^eir  cotifeiu ;  infomuch 
that  the  marr}age-contrad:s  became  inrelpeft  to  the 
nobility  both  a  feudal  and  a  civil  regulation.    In 
an  adt  of  this  kilid  under  the  lord's  infpedion,  re- 
gulations were  made  for  the  fucceflion,  with  a  view 
that  the  heirs  might  pay  fervice  for  the  fief :  hence 
none  but  the  nobility  at  firft  had  the  liberty  of 
difpofing    of    fucceflions     by    marriage-contradt,  . .  j^   . 
as  (^)  Boyer  and  (^)  Aufrerius  have  juftly  ob-  fion  155*. 

ferved.  No,  8,  & 

204.  ^ 

.     f  According  to  an  ofdinanceof  S.  Lewu»  in  the  year  1246.  ^q.  38L. 
to  fettle  the  cuftoms  of  Anjou  and  Maine ;  thofe  who  fhall  have  (•)  in  Ca« 
dve  care  of  the  heirefs  of  a  fief  fhall  give  fecurity  to  the  lord»  pell.ThoL 
that  fl^e  Aall  sot  be  married  without  his  confent.  dedffion 

Mm  3  It«J* 
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Book       It  is  nccdlds  to  mention  that  the  power  of  re- 

ch^^''   dempcton,  founded  on  the  old  right  of  the  rela- 

^       tions,  a  myftcry  of  our  ancient.  French  jurifpru- 

dence  which  I  have  not  time,  to  develop,  could  not 

take  place  with  regard  to  the  fiefs,  till  they  were. 

become  hereditary. 


Italiam,  ItaUam  . 


I  finilh  my  treatife  of  fiefs  at  a  period,    w|ier« 
rooft  authors  commence  theirs. 
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Note.  The  letters  i.  ii.  denote  the  volumes,   the 

figures  the  pages. 


A. 

jJiBORTlON:  wh^  the  women  of  America  procured 

Accufiuiom  allowed  in  old  Rome :  ufeful  in  a  republic, 
i.  1 1 6.  The  abafe  made  of  them  under  the  emperors,  i.  117. 
PttUic,  i.  291.  Caufe  of  their  beingputaftOp  to,  i.  152* 

.  Of  here^  and  magic,  the  drcumfpedtion  they  require,  i.  274. 
Abufe  tnat  may  ht  made  of  them,  i.  275,  CsT  fiq. 

Jlciwftdi  in  what  manner  they  efcaped  condemnation  at  Rome, 

i.  Ill 

Aecuftrs :  in  what  cafe  they  were  punifhed  at  Athens,  i.  293 
Guards  appointed  to  watch  thcm^  iM.  Falfe :  in  what  man- 
ner they'  were  punifhed,  ibid. 

Jtaions  of  men ;  now  they  are  judged  in  a  monarchy,  i.  43^  (jT 
feq.    Canfe  of  the  great  a&ons  of  the  ancients,  i.  48,  & 

.   f$q.    Ex  hmafiie^  by  whom  deviied,  t,  |  j  1 

jUopiiom,  when  ufeful,  i.  64    When  not,  i.  77 

jiMaiMf  when  forbid  by  honor,  >•  4S 

Aiuktry  (accufation  of)  public  among  the  Romans,  i.  7a  In 
what  manner-it  was  aboiiihed,  i.  151,  151.  (A  woman)  ac- 
cnfed  by  her  children,  ii.  %zz 

Adnmati  of  the  public  profecutor,  ii.  328.    His  fbn^on,    iM. 

Afrita:  Stateot  the  people  who  inhabit  its  coails,  ii.  25.  Rea- 
ibn  of  their  being  barbarians,  ihid^  Nature  of  their  com* 
merce,  iki*    The  circuit  of  dieir  coaft,  li.  50,  IS  feq. 

Agricidturt:  in  what  lieht  it  was  confidered  by  the  ancient 
Greeks,  s.  ^5.  By  whom  eseerciied  among  that  nation,  ihid* 
andii.  145.    Encouraged  among  die  Chinefe  and  Perfians. 

'•  335»  336 
AkibiMdtSf  admired  by  the  univerfe :  for  what  reaibni        i.  6| 

^  ~  m  4  AUxoMdtr 
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jflfxsmdtr,  rAtSdoa  on  hk  proje£k»  t«  «09.    Whit  lie  dad  Id 

;  preferve^  his  conqoefb,  i.  tie.     Mis  conquefts  in  die  lodif^ 

11.  41.    Foands  Alexandna,  ii.  42."   His  navigation  on  tke 

Indies^  and  th(6  Indian  fea,  ii.  49,  (sfy^f .    His  empiie  di? 

vided,  "•179 

Jlieuatiw  of  the  ereat  offijces  and  fiefs,  li*  502,  ^M^ 

Allodia,    Ho^  chaased  into  tefs  and  why^   ii.  460,  C^  ftq. 

vAdvaatage  of  this  aange,        ,  ii.  464 

Ambajfaiors  of  princes,  to  what  laws  they  were  fubjedl,     ii.  247 

Ambition  invades  the  hearts  of  ipme  people>  when  virtue  is  ba- 

nilhed,  i.  30.    Piexnipous  in  a  republic,  i.  36.     Whether  it 

be  ttielbl  in  a  'monarchy,  i.  ihU. 

America^  by  whom  difcovered^  iL  77*    Confequence  of  this  dif- 

covery,  with  regard  to  the  reft  of  the  world,  ii.  80.     And 

with  regard  to  Spain,    ii.  ^i.     Nature  of  its  fpil,  i.  406. 

Why  there  are  fo  many  favages  in  that  cpuntry,  ibid. 

Ankvriization^  (right  of,)  ii.  205 

AmpbiSyonSf  their  law  contradidory- to  itfelf,  ^^*  3S3 

Afmtaiumts^  reaibos  that  nidtice  the  flatis  to  ^aoft  ihen  z  fii[gular 

protedion,  ii.  120 

Anowj^mwi  (letters,)  whc(faar  otoy  aoticc  owght  10  ht  taken  of 

.   them,  .    t.  498 

Aniifaiert  the  law  wkich  he;pna^ed  at  Athens,  i.  ai.  Advanuge 

'   of  that  law^  4iid^ 

Antrufiio^  what  was  nnderftood  by  tha^  word,  ii.  43^..    The 

eompofition  which  was  fetded  far  the  msuderof  an  Ammfliew 

ihi^M    Whether  the  order  of  Antrullio's  formed  a  body  of  no^ 

biliiy,  u.  439 

Apfi*d%  how  It  was  looked  ufiofi  by  the  Romaai,  .  iL  288 

Aft^al  of  falfe  judgment;  what  it  was  formedy,  ii.  288.    It 

incl^ijkd  fel  ony,  ibid^  how  they  orocoeded  theicis,    iL  305^- 

(^^^^.apd  307.     Who  were  ferWd  to  ooke  i^  iL  309.    it 

wa».  to  be  made  upon  the  fpot,  ii.  320.    .Of  de^nk  of  juffice^ 

when  it  was  permitted,  ii.  3 1 1 .    In  what  manner  it  was  ii^ 

treduced,  ii.  313.    Whethg- batde  was  allpwed  in  this  fii£;» 

ibid.  ^  fiq.    Followed  with  an  appeal  of  Wfe  jmij^irnr, 

ii.  315.    To  the  king,  ii.  3^2.     Whether  lliey  ooidd  appeal 

the  king's  court  of  falfe  judgment,  il«  310.    A  Jaw#f  Charles 

VIL  concerning  appeak, '  '   .      iL  $6$ 

A^pius  (the  Pecemvir)  how  he  diidee  his  own  laws  jtt  theaiiKr 

*  .of  Virginia,  .  -  L  116 

i^rai'/,  their  xhara^e^,  n*  66.  ^  fiq*    Thek  an£icnt  aad  pre- 

font  commerce^  ibidm.   Thek  liberty,  L  413 

^rrtfixMT/,  nature  of  the  oonntry  they  iahahit,  ..  ^53 

Ar^op0giie  feverely  punifhed  ifx  killing  a  ipai^w,  L  401 

ArtopAguSi  acourtof  judicature  at  Athensj^i.  69*    Several  jiidg« 

ments  p^ed-by  this  conrt,  i.  iOf«    bs-fiin^deas,         L  142 

Argivtif  their  cruelty  condemned  by  the  Adienians,         i.  123 

Ariaaa^ 
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Arifipiraeyy  what  it  is,  i.  1 2,  and  18.  When  it  is  happy^  i.  i9 
Which  is  the  bpi^,  i-  ^i*  «fld  the  xnoft  ioiperfeO,  ihid.  Thiiig9 
{)en)icioas  in  an  ariilDcracy,  i.,  73,  ^  fiq*  a&d  165  ^  fiff 
In  ivhat  manner  it  is  cormptedy  i»  i^$ 

^ifietU^  his  opinion  ^emcerning  the  virtues  of  flave$»  !•  47/    l![^ 

'  jegard  10  n^itural  flavfes^  i.  359*  In  regard  to  mufic,'  i.  54^ 
i^  fiq.  ■  in  regard '  to  artifans,  i.  ihii.  In  regard  to  the  Q)i- 
rit*s  waxtng  old,  i.  70.  In  regard  to  monarchies,  i.  240.  .  In 
regard  to  the  number  of  citizens,  ii.  147 

Jirms%  t&ddi  arifing  from  the  change  of  arms,  ii,  278.  Fire 
arm$ ;  the  bearing  of  them  how  puinibed  at  Venice,    li.  251 

jlmfi  or  decree  gir^n  upoa  an  appeal :  ori^n  of  the  formulary 
en^loyed  therein,  ii.^  323 

^r/tf;i»rjr^/f  why.  he  pat  his  children  to  death^  ^«  ^9 

^rtifani^  how  diey  came  to  be  made  freemesi,  ^'54 

Ar$Sy  what  Xenophon  fays  of  thofe  who  exereife  them,  i.  54 
Their  ufe,  ii.  143.  Their  influence  pa  the  nu^iber  of  the 
inhabitants  of  a  country,  ii*  J  44 

Jls  Roman,'  its  value,  ii.  1 1 1  ^  ftq. 

Jfia^  what  ki^  of  trade  was  fi)rmerly  carried  on  m  that  coun^ 
try»  ii.  2i8.    Revolutiona  that  baye  haf^ened  in  Afia*    ilnd. 

,  Qaality  and  effis£b  of  its  climate,  i.  591  ^/ef.  Its  climate 
^aitferentfrnm  thatof  Eerope,  i.  593.  Hpw  oAta  &bdi}ed, 

i-  394 

AJfembhji  of  the  people :  why  the  number  of  citizens  that  com-* 

pofe  it  ought  to  be  fixed,  i*  12 

^w,  ii.  311  and  347 

jf//aciatiMj  of  cities^  when  necefikry*  i.  18$ 

AJfyriansy  €<mje£liire  in  regard  to  their  co|n«ranicatioa  with  difiant 

countries,  ii.  99 

jffyhmu,  in  the  temples,  ii.  20 1*     Nuilierons  in  Greece,  ibU. 

'•"'  Abufe  made  i^them,  iiid.   EftaUkhed  by  l^ofes ;  for  whom, 

tluL  (^/eq.    Refufed  to  the  Saxons,  ii.   272.    Every  maii 

ought vto  have  his  owti  houfe  for  an  afylum^  ii. .  357 

Aibe^^  why  he  always  talks  of  rdigton,  i.L  197 

\^heMs,  (law  of)  to  potdlrangeri  to  ieath  who  eoBcenied  thei9r 

felves  in  the  aflemblies  of  the  people,  i.  12.  and  the  nfelefs 

people,   when  the  city  wa^  befieged,  ii.  362%    (people  of) 

how  ^ey  chofe  their  magiftraies  and  ftsators,  i.  13,  and  i6* 

Their  ability  in  this  refpe^l,  ~i.  13.    How  th^  gave  their  fuf« 

fmges,  i.  17.    (People  of)  divided  into  four  daflei,  L  15^. 

Then*  charsM^r,  i.  437.    Nimsber  of  her  forces  in  tbe  war 

fligainft  the  Perfians,  i.  30.    Her  fiate  under  Demetrius-  Pha- 

lereur,  and  under  I)emofUienes,  iM.  &f  feq^    Overcome  at 

Cheronea ;  coniequences  of  that  defeat,  ,L  ^  i  •    Her  maritiffle 

power,  ii.  35,    The  e&  ihe  madepf  it,  ipid.  iifiq^    Quife 

^f  her  corruption,  i.  164 
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'JbhuJfS  (Inca)  in  what  manner  he  #as  treated  by  the  Spaniazdi^ 

11.  24S 

JtHca^  it«  fbit  had  an  influence  on  the  gorernmenr,  i.  40a 

Jitila^  his  empire  diffoived,  i.  1;^ 

AftmNf  (the  king's)  an  office  eftabliflied  at  Majorca*         fi.  330 

Avarici  pofleflet  people's  hearu»  when  virtue  is  banUhed,    i.  so 

Whether  it  can  be  deftroyed  by  the  laws  which  abolifli  die 

property  of  land,  i.  87.    Of  princes,  ii.  ^ 

Jvancims  T  why  they  hoard  up  gold  preferable  to  any  odier 

metal,  ii«  98 

Mfufim  (the  emperor)  abftains  from  reforming  the  manners  and 

luxary  of  Women^  i.  '4a»  and  154.  His  laws  againft  celibacy, 

si.  i^o:     His  fpeech  to  thofe  who  wanted  him  to  repeal 

tbofelaws,  ii.  151.    He  permits  the  free-born  ctttzcns  who 

were  not  fenators  to  'marry  freed  women,  ii.  196.    He  dori 

B6t  uke  the  name  of  Romalns>  i.  434.    In  what  manner  be 

appeafes  the  Romans,  L  43^ 

Auftria  (the  houfeof)  its  Ibrtnne,  ii.  77 

jiuihri^  unlimited,  how  dangerous  in  a  republic  to  confer  it 

upon  afingle  citizen,  i.  19.    Cafe  wherein  it  may  be  niefaL 

].  iUd.    Of  magtftrttes  in  diflerent  defpotic  governments  and 

monarchies,  i.  9j«    Paternal,  ufeful  for  the  preiervatioa  of 

morals,  1.  71.    How  fiu*  it  was  extended  among  the  Rimians 

■    and  Lacedssmonians,  iM.     when  it  ended  at  Rome,  ihuL 

B. 

BACTRIA  (Grecian  kings  of)  their  navigation  in  the  Indies, 
and  the  difcoveries  they  made,  ii.  47,  48 

%uiiffs9  their  fun^ons,  before  and  after  the  revival  of  the  Ro- 
man law,  ii.  242,  H/ef. 

Bank,  of  St.  George  ;  by  whom  direfted,  i.  1 8,  ^ M* 

Bankers^  in  what  their  art  confifts,  i.  105,  tiftq*  •  The  affiftaocc 
a  ftate  may  derive  from  them,  ii.  117 

Btmks^  To  what  kind  of  commerce  they  are  adapted,  iL  1 1,  0 
/eq*    Canfe  of  the  lowering  of  gold  and  filver,  .  ii.  88 

Bantam  (king  of)  b  the  nniverial  heir  to  a  1  his  iobjeAs,  i.  87. 
What  follows  from  thence,  ibid.  Great  number  of  ^Is  in 
his  dominions,  u.  141 

Barbariaiis  different  from  lavages,  i*  408.  Thetr  bdiavioor  af- 
ter conquering  the  Romans,  ii.  979,  and  385.'  (Commoni- 
cation  with  them)  prohibited  by  the  Romans,  ii.  16c.  Tbeir 
laws,  ii*  269,'  lijif*  Whether  they  were  confined  to  a  ttx- 
tain  diftriA,  ii.  tnx.    How  they  came  to  be  loft,      ii.  284, 

Barbarifm  of  nations,  is  the  caufe  of  the  fcardty  of  fpecie,  ii.  93 
BaAa^s ;  why  adwayi  expofed  to  the  fury  of  their  mafter,  i.  38 

'         •  AWblote 
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Ab&lute  ia  their  govenunent,  i.  94.    How  tliey  determiae 

difputes,  i.  107 

Bafil  (the  emperor)  odd  jadgments  pafled  by  this  prince  i.  139, 

ti  ftp 
Bqfiardt.    More'  degraded  10  republics  than  in  monarchies,  ii. 
136.     Laws  of  the  Romans  againft  them,  iBid^    Judgment 
on  thofe  laws,  iiid»    Upon  what  occafion  they  were  admitted 
into  the  number  of  citizens,  ibid.    In  what  cafe  they  inhe- 
rited* ihid. 
Bafton^  orftick,  ufed  inftead  of  the  fword,  ii.  27^.    Blow  with 
a  bafton»  what  compoiition  was  allowed  for  it,  li.  276.    Why 
It  was  reckoned  an  affront,  ibid^    A  weapon  pecuhar  to  vil- 
lains, ibidm 
BayU.    His  opinion  concerning  atheifm  and  idolatry,      ii,  172 
Concerning  the  Chriilian  religion,                                 ii.  178 
BayenMii    A  generous  letter  from  the  governor  of  this  dtv  to 
Charles  IX.                                                          i.  45,  ^ fiq* 
Binumanmr.     At  what  time  he  wrote,  ii.  24ir  273,  275;^  281. 
judgment  of  his  work,  ii*  241,  and  too.    Whence  comes 
the  diffisrence  between  his  principles  and  thofe  of  Defontaines, 

ii.  3*06 
Biggars,  how  they  come  to  have  fo  many  children,  ii.  13^ 

Biings^  all  haye  th^ir  Uws,  i.  i.    Particular  intelligent  beings. 
Their  laws,  i,  2 

BiUevre^  (Pr<^dent  de)  his  fpeech  to  king  Lewis  XIII.  at  die 
tri^  of  the  duke  dt  la  VaUftt.  1.  1 1 3 

Benifict^  a  term  oppoiite  to  that  of  propc3ty»  in  the  law  of  the  \ 
Lombards,  .  ii.  402 

Bengal  (3ay  of)  how  diicovered,  ii.  47^ 

BetiSf  a  river  of  Spain,  ii*  57 

Betrothing ;  regulation  of  the  Papian  law  upon  this  fobjedl,  ii.  15  ^  • 
Bififops:  thdr  power  under  the  tdngs  of  the  Vifigoths,    ii.  272 
Petition  to  be  es^empted  firom  ferving  in  war,  ii.  404*  Their 
great  riches  under  the  kines  of  the  firH  race,  ii.  464 

Blind  man ;  why  not  allowed  to  plead  at  Rome,  ii.  366 

Bomus  deitroyed  in  China ;  why,  i«  1 46 

Box  on  the  es^r,  why  reckoned  an  affront,  ij^  367 

Brunecbild  (queen)  he^  great  parts,  ii.  443,  Canfe  of  her  mL 
fortunes,  ii.  443,  &  feq*  Ho:  regency*  The  revolution 
which  it  occafioned,  ii.  444,  ^feq*  Confe^uence  of  this  re» 
volution,  ibid.    Her  execution,  ii,  44^ 

BruUs  have  their  laws,  i.  i.  Whether  we  know  theft  laws,  U  3 
(fenfetion  of)  to  what  it  is  relative,  i«  4.  Whether  they  have' 
pofitive  laws,  ibid, 

Bnrgnndianjt  (laws  of  the)  ii.  270.     They  received  no  great 
chapges,  and  why,  ii.  271.  See  the  words  CMr  and  OMnS«£/. 
Bnjfing,  (tniifi  of)  ii.  88^,  (:ffy. 
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c. 

I 

CjESJR:  his  laws  in  regard  to  debtors,  iU  90.    And  in  re* 
.  eard  to  married  people*   -  ii.  151 

CMUMMiotarSf  common  under  tl^e  empeios  Arcadin8»  i«  1 14.  £n- 
.  CQufaged  by  Sylla,  i.«  288 

CmH9inf:  a  Portuguefe  poet.    Sabfe£lof  his  poem*  ii.  76 

Cf^MiW/fj  ;  caufe  of  their  deilrudlioDy  i.  187 

Cfirnkr,  ntccGsaj  in  the  making  of  laws »  ii.  369 

Ci^fe  of  Good  Hope :  why  they  could  not  double  it,  ii.  5 1.    By 
.  whQm  diftovered,  ii.  76 

Q^lfUularies :  their  origin,  ii.  274,  and  286.     (Falfe  one)  attri- 
buted to.Charlelnam,  ii,  284.    Added  to  the  laws  of  the 
.  ]U>mbards/  ii.  286 

C^ir^age :  Caofe  of  her  roiny  i*  3 1.  Policy  of  the  Romans  in 
.  r^ff^dl  to  this  dt^,  iiiJ.  ESe€t  of  her  defpair,  Uid^  Her 
'maritime  pof{fer«  li.  54*  How  fiie  inerea£ed  her  riches,  .f&^ 
Her  colonies,  ibid.  Her  wars  with  MarfeiUes»  ii.  5^^.  Her 
4iiH;rsot  ftates,  i,  6o.  Her  fena^e,  of  what  kind  ok  pecims 
it  was  compofed,  L  260 

Qfrihaginians ;  ik£x  conjunerce,  ii.  56.  Tbeir  treaty  with  the 
R^mansy  ii.  59,  Whiether  they  were  acquainted  with  tbe 
cpmpais,  ii.  c8 

Cfifyoiimj  Rnga:  why  he  repudiated  lus  wife,  L  388,  ^  fif* 
'  Whether  he  is  the  firft  that  did  it,  i.  i%7 

Cfif^  $ki  Ctnjir:  his.  motive  for  &pporting  ti^i  Vo^ooian  and 
Oppian  laws,  ii.  260 

Ot|^/ referred  to  the  king  by  the  laws  of  the  Barb^rianf,  ii.  31 1 
CJt^/ jcriminal,  by  whom  tried  amon^  the  Romans,    *    i.  2r6 
Cffiiacy  (the  fpirit  of)  19  introduced  into  the  empire,  ii.  1  ;8,  (^ 
fif.  andii.  178.  '  Rfiiledipnson  celibacy,  ii.  203,  204 

Qfmfirs  at  Rome,  their  fuaAions,  i«  19,  and  70.  and  iL  149. 
T.h^  priyilegcsp  ^  i  76 

Qfnfirfiiip :  its  effed  among  the  Romans  ;  in  what  manner  ^x>* 
li|h^»  i.  176.  andii.  149,  (sf>f.  Re-eftabliflied  by  Caslsr 
a|id  Auguftas,  ii.  151.    Upon  what  occafion,  i^//« 

Cftif¥s:  it9  /effed,.  i.  65.    Whether  there  .was  a  general  cenfos 
in  the  ancient  French  monarchy,  u.  400.  Whether  it  was  the 
.  faapiie  thing  a3  theceafus  of  the  Romans,  .iL  305.     What  it 
wji?^  and  on  whom  raifed,  ii.  397.     Whether  it  was  paid  by 
•  ^re.en^en,  s,  399 

Cententfrii;  iheir  fundlioni*  ii.  403.  How  efUbliihed,^  i.  404 
.  Their  diftrias,  ibil 

Crr^iff :  jks  fiiuation,  ii.  54 

C^44r^mempl<^jedinjadicialjoomb2^,  ii.  282 

Qhi^ngf  pf  religion,  .  iL  209 

Qfochmnf  divides  his  empire  among  hischildren^  ii*  480.  The 

lawi 
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ta#i  ht  givcB  ^  Ae  Saii€>ii«j  ii.  270.  His  will,  11.  j(yj.  His 
coodud  in  the  government,  ii.  482,  l^'fif.  Hh  reafons  for 
cftaWifhitiga  great  nuinbet  of  Mflioppicks  ih  Germany,  ii.  484.  ^ 
His  elogiami  ii.  4^1-,  i^ftq.  Badly  itnitated  by  his  fon,  ii.  " 
485.  The  ftate  of  Europe  l^rfbre  and  fince  his  lime,  ii.  488. 
His  fiicccflbrs  %  tn  What  miiner  thtey  loft  the  throne,  ii.  493,  tf 
Jeq.  His  family :  in  tvh^t  manner  they  loft  the  'empife,  ii.  507, 

Cbarhs  Marfel:  ^^efifEmoipe  in  his  tnne,  ii.  468.     He  tftips 
thek:lergy,  ii.  iifid,    Efacouraged  by  the  pope,  ii.  ilfU.  Giv^s 
away  the  church  lands,  both  as  ailofdia,  and  as  fiefs,    ii.  477 
CharksY.  (emperor)  hi^  power,  ii,  7^ 

Cbaries  XIL  Letfetfrofn ihis  prince  to  the fcnatet)f  Sweden,!,  84 
Ca^feof  hisruin,  1.  208.    Compared  t)o  Alexander,  '1.  aoo 
Cbilderict  why  cM^ehfVoni  i3ic  throne,  i.  42  r 

HhilSren^  who  is"  dMi^ed:  to  provide  for.  them,  E  Ij'a.  'fheir 
condition,  when  they  are  the  fmitbf  marriage,  ii.  133.  And 
when  they  are  trot,  ibid.:  Of  different  mothers,  whether  tliey 
ought  to  inherit  alike,  ii.  135.  Caftdm  of  Japan  Gpon  this 
'  head,  iiid,  Ifi  what  cafe  it  is  advantageous  to  have  a  great 
'  ihatiy,  ii.  1*39.  Why  they  are  more  numeroas  in  fca-ports, 
ii.  141.  'Honor?  «paid  at  Rome  to  thofe  wk6  had  iiioft,  ii,  \zi^' 
^'J^q.  Exppfingof  them,  in  ufc  in  China,  why,  ii.  144,  isimfi 
of  the  Romans,  and  the  praftice'of  the  Germans,  ih  fetbejl  to 
this  article,  ii.  t6tt^fiq.  Obliged  .t6  toaifftain  theii- faticr, 
ii.  223.  Whether  itbe  not  contrary  to  hmrianfty,  to  pfatiilh  tiem 
for  the  crime  of  their  father,  i.  303*  Whrther  jtfae  law  ofnaxare 
ordains  that  they  ihafl  be  heirs  to  their  father,  ii.  214 

China  %  idea  of  its  gOvernfaient,  i.  449,  ^feq.    Refledibn  «pon 
this  fubje^,  i.   181.     DiiFerence  between  the  character  we 
have -of  it  from  the  miftionaries,  and  that  which  is  ^iv^n  by 
mercantile  people,  ibid,  £sf  feq.     Fathers  are  ptmiihed  here 
for  the  faults  of  their  children,  i.  134.     Luxurv  is  fierniciogs 
in  this  coantry^j  why,  i.  146,  y  J^^.    Caufe  of  its  revolu- 
•  tions,  i.   147.    Its  rights,  i.  447,   and  449.     Provinces  of 
China  raifed  from  beneath  the  waters,  i.  404.   (Legiflators  oh 
th^  principal  obje£l  they  had  in  view,   i.  446;    How  they 
obtained  it,  ihid,  ^Jeq^     Cuftom  of  China  in  regard  to  the 
cultivation  of  lands,    i.  335.      Particular  quality  of  its  cli* 
mate,  i.  182.     (Emperors  of)  the  intereft  they  have  in\go- 
verning  well,  i.  183.     (Commerce  of) 'compared  to. that  of 
Europe,  ijf.  go 

Cbrne/e,  their  charadler,  i.  440.     Whether  they  cfan  lofe  their 
laws,  i.  448.    They  are  great  cheats,  i.  ^^i 

Chi*valry  (fyftem  of)  how  it  was  formed,  ii.  280 

Qbriftopbtr  Columbus  :  his  propolal  rejefled  by  the  court  ofFrance    ' 

21.  84.    Reftedion  upon  this  fifbje6t,  il.  Unj^ 

Qicin^  Ends  fault  with  the  laws  which  made  the  fuffrages  fecret, 

i.  16. 
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I 

!•  i6«    A  fiq^ing  \>f  his,  conceraiiig  coouacreei  iL  4..  tnd 

concerning  the  agrarian  laws,  ii.  240 

Citiq-Mars :  npon  what  pretence  he  was  broaght  to  triaiy  i.  280 

Citixim  Komdikf  coold  not  be  put  to  death,  u  128.     Nor  be 

tried  but  by  the  jfeople  of  Rome,  i.  265 

CrW  (State)  its  definition^  i.  S.    (Law)  diftma  from  thecanoa 

]aw»  ii.  227,  228,  and  from  the  law  of  nations,  i]4  246^  (Laws) 

their  influence  on  marriages,  ii.  232.    Their  principle,  ii. 

229,    Whether  the  general  difpofitions  of  the  civil  law  are 

applicable  every  where,  ii.  251 

CMiity  of  the  people  of  China,  i.  446 

ClamUui  (the  emperor)  appropriated  to  himielf  the  dedfion  of 

all  caufes ;  the  confequence  thereof,  i.   1 14.    He  derogatei 

from  the  Voconian  law,  iu  266 

CUmiHtj :  who&peculiar  charafteriflic  it  is,  i.  1 35.  Its  eiFeQs,i.  1 56 

CUrff  (power  of  the^  when  it  is  dangerous  or  proper,     i«  23. 

Serves  u    a  bamer  in  ibme  countries  againft    the  torrent 

of  arbitrary  power,  iM.    How  great  it  was  under  the  kings 

of  the  firil  race,  i*  43 1  •     (Riches  of  the)  ibmetimes  excei&ve, 

and  fometimes  reduced  to  nothing,  ii.  465,  ^66.  Supported  by 

duke  Pepin,  and  deprefled  by  his  fon,  and  other  kines»  ii.  469, 

(f  ftq.    Stript  by  the  nobility,  ii.  49 1  •   They  decLre  agaiaft 

jttdiaal  combats,  ii.  2C9 

tUmM :  its  influence  on  the  conftitutlon  of  body,  and  on  the 

lawSf  i.  326,  &>#£.    Onfobriety,  i-J36.    On  political  fer^ 

vitttde,  i.  336.  On  the  diverfioQs  of  dmrent  nations,  iL'-i93. 

On  religion,  ii.  194.    Cold,  ftate  of  people  that  live  there, 

i.  326,  (sfjiq.    Warm :  its  effeds  with  r^ard  to  the  body,i. 

Hid.    Of  England:  its  effefts,  i.  342,  i^/ef.    ESt€t  of  die 

climate  on  the  laws  of  the  Germans,  L  344 

CU^'s:  caafe  of  his  cruelty  againft  his  family,  1.  429.     Made 

tonful  by  the  emperor,  ii.  430 

C^a/fits,  their  ufe,  ii.  14s 

Cidf  of  the  Boreundians  s  2  hs(f  of  theirs  npon  hofpitalify,  ii.  3. 

and  upon  roboery,  ii.  221 

Coin  baie,  why  eflablilhed  among  the  Romans,  ii.  67 

Caimrs  falfe,  aeclared  guilty  of  high  treafon,  i.  280 

Colchis :  its  prefent  iitqation  compared  to  the  ancient,        ii.  27 

Where  there  are  any  traces  to  be  found  of  its  commerce,  ii.  28 

C^09aesf  new,  diflvren^  from  the  ancient,  ii.  78.     Their  trader 

ibiJ,    The  deiigii  of  it,   ibiJ.    Laws  of  Europe  upon  this 

head,  ii.  79,    Whether  it  be  a  difadvantage  to  them  to  be 

diflant  from   the  mother  country,   t^V.    Med  of  this  di- 

flance,  ibid. 

Comitia  by  tribes,  i.  252 

C9MRr/rr#  prohibited  among  the  Venetian  nobility,  i.  yj*  Oagkc 

to  be  favoured  by  the  laws^  i.  79.     Whether  the  great  mun* 
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,■  ber  of  inhabiunts  is  any  obftrodlion  to  it,  u  i^^«  Ittiallii^ 
ence  upon  manners,  iu  i»  and  2.  Unites  nations^  but  diC^ 
unites  individuals,  ii.  2.  Efied  ariiing  from  a  totaj  priiratioa 
of  it,  ii.  3.  Its  rdation  to  the  conftitution  of  the  govern* 
ment,  ii.  4.  lu  enterprifes :  whether  imall  republics  are  ca-* 
pable  of  great  enterprifes,  ii.  5.  Its  freedom:  in  what  it 
confifts,  ii«  lu  It  requires  a  multiplication  of  the  dvil 
laws,  ii.  17,  (^/eq.  Whether  it  be  advantageous  that  princes 
Ihould  engage  in  it,  ii.  17.  Example  to  this  porpo^,  froni) 
the  Cafiilians  and  Portuguefe,  ii.  18,  (sf  fy*  Whether  it 
can  be  carried  on  by  the  nobility*  ii.  i8.  Whether  it  be 
advanugeous  jto  all  nations,  ii.  20.  Caufe  of  the  poverty  of 
fome  nations,  ii.  21.  Example  of  Poland,  ii.  22.  Caufe  o^ 
Its  revolutions,  ii.  27.  Of  the  ancients;  in  what  it  diffi5re4 
from  ours,  ii.  28,  and  co.  In  what  ieas  it  was  carried  on^« 
ii^  50.  Itsftate  before  the  time  of  Alexander,  ii,  }2.  Changes, 
.  its  face  ilnder  this  prince^  ii.  39.  And  after  the  dedrudipa 
of  the  Romans,  ii.  70.  Under  the  Saracens,  ii.  73.  Is  re- 
vived in  Europe,  ii.  74,  bf/ef.  Is  in  its  own  nature  uncer-* 
tain,  ii.  03.  Whc^ther  it  be  proper  for  on^  nation  to  exclude 
another  from  trading  with  it,  ti.  10,  bf/e^.  Judgment  of  thek 
condudi  of  the  Japanefe  in  this  refjpe£l,  ii.  ic*  Whether  it, 
W  proper  for  a  fiate  to  lay  itfelf  under  an  obligation  of  Celling 
^  its  manufadlures  only  to  a  fingle  nation,  iii^.  Example  drawvi 
from  the  Poles,  diiif* 

€^mmerce  low  i  notion  the  Greeks  had  of  it,  u  ^f 

Commiffariis^'jot  the  king's  deputies,  their  authority,  ii*  3 1  i> 

Cammttnity  of  goods  between  man  and  wife  ;  its  advantage,  L  I57 
Comfafi,     la  what  manner  navigation  was  carried  on  before  itf 
invention,  ii.  31.    Whether  it  was  poifible  to  furround  Africa 
without  this  a£EI%nce,  ii^  3a*    Whether  it  was  known  to  the 
ancients,  ii.  49.     The  invention  of  it;  its  effect,'  ii*  76 

Comfo^tionsy  in  a&  among  the  barbarians.  What  they  were,  ii« 
410,  ^Jrq*  For  murder,  ii.  412,  ^fif*  Laws  concerning 
them,  ii.  412.  Different  according  to  the  difference  of  per- 
fons,  ii.  412.     In  what  cafe  they  were  refufed,  ii.  41  ^ 

Condimmi  perfons  ;  what  was  done  with  their  goods  at  RomCf . 

i.  112 

Ctfi^/^oZ/Mr  of  merchandifes.     Charter  of  the  Englifh  upon  this 

fubje^l,  ii.  14.     Law  of  Spain  upon  this  fubje^t,  ibid.     Thisy 

pradUce  of  Europe  and  Afia  upon  this  article,  ibid. 

Confi/catitm  of  goods.     In  what  ftate  ufeful,  i.  92.     In  what  cafe 

permitted  among  the  Romans,  i.  ibid.     Of  the  effedls  of  Jews 

who  embrace  chriflianity,  on  what  founded,  ii.  74.     Opinion 

ofBodin,  in  regard  to  confifcations,  i«  9} 

Conqutrer^    his  rights  over  conquered  people,   i.   196,  ii  Jtq^ 

Judgment  of  the  pretended  generofity  of  fome  conquerors, 

i.  217 
Conqvefl 
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|jrt^n^»  Ici'thiiy  i.  7.  Its  u(e,  in  regard  to  the  conqnerej  fiatesi 
1.  20t.  (Right  of)  from  whence  derived,  i.  ig6.  What 
power  it  gives  to  die  conqueror,  i.  197.  How  that  powet 
ought  to  l:^  reflated,  iM,  Methods  of  ^referving- it,  i.  215. 
Vaftly  larger  fappofeth  defpotic  power,  i.  216.  Itseffi-Qs 
in  res;ard  to  the  conquering  dates,  i.  266.  Thofe  of  the 
people  of  the  north,  mAfia,  ana  of  Europe,  have  haddif. 
ferent  efie£b,  I.  39; 

Cwtftantha^  changes  He  made  in  the  militarjr  government,  i.  13c. 
His  laws  in  regard  to  marriages,  iL  156,  i$7.    Spirit  of  thofe 
hws,  ii.  159.    Ordains  that  people  fliould  reft  on  the  fab- 
bath,  ^'  '93 
Cdttfidati  Raman,  its  power,  i.  247,  d  Jif,    Reduced  hy  the 
'   Plebeians,  i.  ihiJ. 
Qmfitis  Roman,  what  caufes  diey  decided,  1.  25^ 
Centinemy  pnbUcy  neceflaiy  in  a  popular  ftate,  i.  14s.     Attfo- 
'  tion  of  legiflators  upon  thitartide,  I.  148.    Its  eieds  with 
regard  to  propagation,                                    ii.  149,  C^/«f. 
(jMnmacyi  how  puniihed  in  the  firft  ages  of^e  French  mo- 
narchy,                                                              ii.  461,  462 
Omjtrftttivn  t  why  truth  is  neceflary  in  converiation,  i.  43 
Obpperp  difierent  proportions  between  copper  and  filver,     ii.  94 

and  112,  113 

Corinth,  its  advantageous  fltuation,  ii.  57.    Corruption  of  its 

*  tnhabiunts,  iM, 

GhuUan  (laws)  change  which  Caefar  made  in  them,  i.  129 

Coifs:  the  digging  it  out  of  the  ground  in  order  to  ftrfp  it,  how 

punifiied  hj  the  Salic  law,  ii.  411 

C^nption:  Several  forts  of  it,  i.  T23.    Of  governments,  with 

whatitbegms,  i.  i6o.    Itsbadefieds,  i.  171 

Co/Is:  m  what  manner  the  payment  of  cofts  was  introduced  iato 

Ifm  fuits,  '  ii.  326 

Corny  (Lord  of)  his  faying  in  regard  to  the  EngUfli,  i.  193 

Council :  Whether  the  princess  council  in  a  monarchy  have  die 

confidence  of  the  people,  i.  24.     A  kind  of  contraft  between 

the  princft's  eoundl,  and  his  courts  of  judicature,  i.  11; 

Conrnry,  (love  of)  what  it  requires,  i.  48.    To  what  govcrn- 

-  meat  it  is  peculiar,  i.  49.    Its  effe&,  i.  58,  and  59.    Pre- 

'  vailed  among  the  Cretans,  i.  171 

Counts.    Thdr  funftions,  ii.  403,  406,  CfT^.     What  difference 

between  them  and  the  dokes,  ii.  408.     In  what  manner  xhej 

adminifiered  juftrce,  ii.  409.     How  long  their  employmenti 

'  lafted,  ii.  442.  Their  power  iocreafed,  ii.  4^6.    Coutt  ofno- 

narchs,  deicription  which  hiftorians  give  of  it.  i.  34.    Center 

of  politenefs,  i.  44.    What  a  court  air  confifts  in,    .        iHl 

Creation:  fappofeth  invariable  laws,  -  1.  2 

Cnator:  cannot  govern  the  world  without  rules,  ihiL 

Cruiii 
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Credit  oF  ttate.  *  How  it  ought  to  be  maintained  by  the  min(* 
fter»,  ii.  119 

Crimes  public  of  their  own  nature,  i.  33.  And  yet  divided  into 
really  public^  and  private,  iBid.  Private,  why  fo  called,  i.  3,3. 
Inexpiable,  ii.  183.  Four  forts  of,  1.271.  Againft  nature, 
placed  in  the  fame  rank  with  magic  and  herefy,  ^^  ^77 

CrwrweU  hindered  ;he  eftablifbment  of  a  democracy  among  the 
EngliOr,  i.  29 

Cruelty^   why  it  is  more  common  in   despotic   governments, 

i.  1 1 8  and  1 1  ^ 

Cuma ;  Ariflodemus  enervates  on  purpofe  the  coorage  of  its  in- 
habitants, 1.  2pS 

"Cunning ;  when  permitted  by  honer>  i.  45 

Cuftoms  ancient,  advantages  there  is  in  obferving  them^-  i.  69. 
New  ones,  are,  generally  abnfes,  thid, '  Different ;  whether  a 
monarch  ought  to  tolerate  them,  i.  104.  Relative  toflaver/x 
and  liberty,  i.  496.  Loeal ;  their  origin,  ii.  288.  Their  anti- 
quity, ii.  289.  Ordinances  of  king  Pepin  in  regard  to  the  local 
luftmSf  ibid.  Whether  they  were  the  fame  thing  as  the  laws 
of  the  barbarians,  ibid.  Their  authority  at  the  time  of  king 
Pepin,  and  after  him,  ihid.  Of  France,  differebt  in  each 
lordihip,  ii.  346.  Origin  of  this  difference,  ibid.  How  they 
iverc  preferved,  f^iV.     Written,  ii-  34^ 

Cuftom  Heufes  :  in  what  places  eftabliihed,  and  with  what  view, 
ii.  13,  DiiSiculty  attending  them:  caufe  of  the  deftruftion 
of  commerce,  ibid,  ti  feq.     Of  Cadiz,  ii  86 

C)r«^/f  (the  inhabitants  of)  what  Polybius  fays  of  them,        i.  53 

d^car,  (Peter  I.)  forbids  the  prefentilig  any  petitions  to  him^  j. 
^99.     Changes  the  cuftoms  of  the  Mufcovites^  i.  443 

At  what  place  he  joined  the  vvo  feas^  ii,.  30 

D 

i>ariutf  his  navigation  on  the  Indus,  ii.  40.    How  long  it  1aft4d»  ^ 

ii.  42 
Debtors  infolvent,  fold  at  Athens  and  at  Rome,  i.  294.     Severe 

laws  againft  them,  ibid.    £ffe&  of  thofe  laws,  ii.  307.  Lawa 

in  their  favour,  ibid^ 

J)ebis,  whether  it  be  for  the  advantage  of  a  ftate  to  be  indebted 

toftfelf,   ii.  117.     Public  (paym^t  of  them)  ii.  119 

Dicennnrs.-    Their  defign^  i.  128.     Their  power,  i.  250.     On 

what  occaiion  created,  ^    ibid. 

i[)#ainr«/ laws,,  by  whom  abrogated,  ii.*i6Q 

Pecontm  :  its  rules  ought  not  to  be  negleAed, '  -    i.*  44 

Decretals  :  they  coinmunicate  their  judiciary  forms  to  all  dourts, 

"^  W7*     Jdea  of  their  origin,  .    ,.^  ;if.-370 

Peity  has  his  lawi,  i.  I.    Whether  we  ought  tf  lawedtsge  the 

jdeify's  caufe,  -'   -    '  i.  272 
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t>$hfcj  of  cour^s^  from  wlieDce  it  arifes,  L  4([ 

Dimifnit  or  crown  lands,  ncceflity  of  it,  ii«  242.  .  WhcAer  it 

be  anotienable  or  not,  ibid.    Unaliens^e  wai  ooknown  at  tbt 

commencement  of  the  monarches  ii.  459.    Of  what  kinil  it 

was  onder  the  fec^ond  raee;  u»  394 

Dimttriui  Pbaknutf  Bombers  theddzens  of  Athens,  i.  30 

J)im9cr4uy'9    What  it  is,  i.  ii.     State  of  the|)Cople  nnder  this 

govemmehty  u  1 2.    Its  fundamental  laws,  ibid^    Its  princi« 

ple^  !•  a8.    In  what  manner  it  is  corrnpt^,     i.  1591  ^fiq^ 

Whether  it  can  make  conqneftsy  i;   199,  &  y2f. 

D/jmhW  Romany  iu  valae,  ii.  iiii  VJiq. 

DifopiJatimu^u.  i^y.   Hehilr  they  may  be  reniedied^  ii.  166 

Vifofaarj  of  the  laws  ncccilary  in  a  monaichy,  i.  24.    Of 

what  kind  it  flioold  be^  ihiii    Whether  the  princess  council 

are  a  proper  depofitary,  iHd.    Why  there  is  any  fach  thin; 

in  a  defpotic  government,  iUi* 

DiMiu  or  CgmmiJIkries  from  the  king^  their  anthori^^  u;  511, 

Ptferun  poniflied  with  death,  whether  thb  be  an  eflS^fioal  pa* 

nilhment,  L  122 

i>^ic  ptince,  an  enemy  to  faonoor,  i.  974    Why  fis  Uul. 

The  foorceof  his  pol¥er,  i.  ^9*    Extent  of  his  ooweri  i.  59. 

Inconveniendes  arifing  froin  his  government,  iMi    In  fame 

optthtries  he  is  nniverun  heir  to  ail  his  fufajeOs^  t.  86.    Isooa- 

▼eoieocics  whence  arifiag,  iUdL  tify. 

De^Biic  government.    Its  natine  and  conieqaenc^s,  i.  25*    Its 

ifandamental  laws,  iM.    Its  principle,  .ii  38,  and  83.    How 

it  is  €orropted»   i.  170.      Idea  of  this  govemaent,  L  83. 

Whv  fo  e^mnded^  L  9a    An  obftade  to  commerce,  L  91. 

{jT^^.    IttdiAindive  properties,  i%  178.     Its  end  or  view, 

L  221.    How  it  provides  for  its  fecority,  i.  189.    How  it 

may  be  foftenedj  i.  302,  CfT  /tg.    What  kind  of  tax  is  pro' 

per  for  it,  u  317 

.  DiOmidf  Bsommi^  cempBred  to  the  tbgw  im^ta&tor  of  Veaict, 

i«  19.    Jodgment  of  thole  two  magiilrades^  ihid.t3fif.   His 

power,  L  a5j 

Di!^0mrjbip^  why  h  conld  be  only  of  a  ihort  daritson,        i.  20 

Di/f»tit  between  the  clergy  and  nobility,,  with  r^iurd  to  pro- 

petty,  fi.  490 

Difiktaicm  betwiJtit  die  Romans  aM  Ffanks^  eibUHhni  by.tbe 

SaliC  Uw»  ,    ^  ii.  27^  ^/tf. 

Di/Mbmtwu  made  among  the  people,  m  what  cafe^  L  74.  Daa- 

gerotts  i  Oul. 

Div9rci;  in  whur  Cafe  it  may  be  agreeable  to  nature,  iL  ztt 

Different  from  rcpadiation^  i.  384.    De&kioli  «f  both#  M. 

Law  of  the  Maldivians  npon  this  fobjefif  i.  3  8}  4    Of  Mtjooh 

ikd^    Imh  Of  the  Romans  npon  this  fn^efi,  L  386 

.    .         DaSrim: 
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DirBrines  t  we  ffioold  avoid  drawing  dangerous  con^uences  fl'Ofli 
them,  ii.  189^    Falfe,  fometimes  afeful,  li.  ico 

Dffminhn:  whether  mankind  could  have  aA  idea  of  it  before  the 
eftablifhment  of  fodety,  U  6 

thmitian  (the  emperor :)  the  ei&d  which  his  cmelties  had  in 
regard  to  the  people,  i.  ^9.  He  Orders  the  vines  in  Gaol  |a 
be  paUed  up^  ii.  6$ 

Dowries  of  women;  different  in  different  governments,      >•  i  J7 

Dials:  (poniihment  againft,)  '        ii.  283 

DuHtt:  effedl  of  their  weighty  i«  79 

Bti  taxts^ 

8  '  . 

^aft :  (peojje  of  the)  wtiy  their  emj^res  are  (b  etSy  to  govern* 
i.  26.     Why  they  are  fb  attached  to  their  religion  and  cuf-    ' 
toms,  i.  352 

£ii'^?of  Piftes:  its  epocha,  ii<  279.  By  whom  pnblifiied,  sSid. 
Inferenees.drawn  from  thij  cdi€t,  ii.  2^0 

EduioHon  (laws  of)  to  what  they  ought  to  be  relative^  i.  42 
Different  iti  each  government,  iM.  Their  principle,  ikid* 
In  monarchies :  when  it  commences^  die  virtues  it  teaches,  t. 
42,  ^/eq.  To  what  laws  it  ought  to  conform^  i.  4,  ii /efm 
in  despotic  governments,  i<  474  Of  w^at  Ibit  it  ought  tobe» 
iiid.  o  /eq.  Of  the  ancients,  compared  with  ours,  i,  48* 
Its  difference  in  the  different  periods*  of  youth,  iSiJ.  '  In  a 
repuUic}  of  what  importance  it  is,  i.  49.  That  which  pre- 
vailed at  Cumae«  i.  208^  i^fif* 

Sgjift:  its  ancient  commerce,  11.  39.  Trade  eftiUifiied  dier« 
by  the  Greeks,  iUd,    Continues  its  trade  under  ihc  Saracens, 

ii.  72 

Eiedku  to  benefices,  rclinquifhed  by  the  kings,  it.  47^.  Of 
popes,  left  to  the  people  of  Rome,  ji.  476.  {Right  df)  to  the 
crown,  poffeffed  by  the  great  men  of  ^e  kingdom  under  the 
fecond  race^  howexercifed^  ^  ii.  480 

£n^Unuli  its  direft  end  or  view,  i.  221.  Principles  of  its  con« 
ftitttdon,  i.  233,  V  fiq,  E^e^  of  this  conlBtation  with  re* 
gard  to  the  character  and  manners  of  the  £nglifli,  i.  496,  to 
the  end.  From  whence  it  took  the  idea  (^its  government, 
L  237.  Its  fpirit  widi  refped  to  commerce,  ii.  8.  its  con- 
du&  contrary  to  that  of  other  nations,  ihid*  In  what  manner 
judgment  is  paffed  in  that  country,  i.  109.  (Lawiof)^in  rela* 
tioii  to  particular  merchandifes,  ii.  1 2 

ingUfi^  what  they  have  done  to  favour  their  liberty,  i.  23.    In    • 
what  cafe  th^  were  liable  to  lofe  it,  i.  237.     what  fort  of 
people  •they  would  be  if  they  were  to  lofe  it,  i.  23.     Why 
thev  could  not  eftabliih  a  democracy,    i.  29*   They  were 
t>bliged  to  return  to  a  regal  government,  ihid.    The  lue  they 
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have  made  of  religion,  commerce,  and  liberty,  ii.  8.    Mor6 
eafy  to  overcome  at  home  than  abroad,  i.  193 

Bmb^cxlement  of  the  public   money ;  .why  natural  in"  defpotic 
governments,  1.  92.    Laws  againft  it,  i.  453 

Emfiojments:  Whether  they  (hoald  be  venal,  i.  loo.     Opinion 
offome  authors  in  regard  .to  the  Venality  of  employments, 

ibid, 
Efhtrif  fnagiHrates  of  Sparta,  their  fundions^  |.  76 

Epi€lamnians  :  How  they  regulated  their  commerce,  u  5.x 

Equality^  (the  I0V9  of)  what  it  is,  its  effed,  i.  59.  Mow  it  k 
excited,  i.  61.  Whether  it  is  to  be  found  in  monarchies, 
ibid.  How  eftabliihed  in  a  democracy,  i.  62.  Among  fami- 
lies, necelTary  in  an  arifiocracy,  i.  77.  Ceafes  among  men  as 
foon  as  they  enter  into  fociety,  i.  7,  and  162,  163.  Extreme^ 
^s  dangerous  as  the  defed  of  equality,  i.  1 59.  Real :  whether 
it  be  eafy  to  eftabliih,  i.  65.  when  it  can  be  fupprefled,  i. 
66*  Dependent  on  frugality,  ibidt.  Of  the  people  of  a  repub- 
lic, compared  with  that  of  the  fttbje&  of  a  defpotic  prince, 

Efchitage  (right  of)  its  origin,  iL  71 

EJftneSf  a  particular  fed  among  the  Jews^  u.  179 

EfiahUJhmint  of  the  French  monarchy^  a  book  criticifed  -in  this 
work,  ii.  389,  and  427.    Refutation  of  this  author^8>iyftem, 

428,  ^  feq* 

Eunuchs t  are  confidered  as  citizens  only  by  a  kind  of  fidion,  i. 
367.    RaiSfed  to  nagifirades,  i.  368.    Married;  and  why, 

itii* 

EuToptt  its  power,  ii.  %o.  Its  flate  after  the  deflrudion  of  the 
Romans^  ii.  162^  How  it  was  re-peopled  after  Charlemain, 
\u  164.  Its  adual  date,  ii.  165.  Lefs  fubjed  to  revolutions 
than  Afia,  i.  394 

Extbangti  what  it  is,  ii.  95,  ^d  98.  Idea  of  it  by  the  exam- 
ple pf  Holland,  ii.  ICO,  t^ /eq.  Different  iituations  of  it: 
whether  the  ftate  lofes  or  gains  in  fuch  a  Situation  of  the  ex- 
change, it.  102,  ^fiq.  It  tends  to  a  certain  proportion,  i% 
105.  The  various  turns  in  its  CQurfe,  ii.  loi.  Its  utility,  ii. 
115.  Advantage  which  merchants  have  in  fending  money 
abroad  when  the  exchange  is  below  par,  ii.  105.  In  what  cafe 
money  may  be  fent  abroad,  when  the  exchange  is  'at  par.  ibid. 
{Letters  of)  by  whom  invented,  ii*  7$ 

Exclufon  from  the  fucce^on  to  the  throne,  in  what  cafe  it  may  be 
applied  to  the  next  heir,  iL  249 

Executive  (power)  in  what  manner  it  limits  the  legiilative  power, 
i.  230.  To  whom  it  ought  to  be  intrniled,  i.  229.  To 
whon^  it  was'iotruiied  among  the  Romansi  i.  254.  How  it 
isemployedy  i.  221 
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• 

family^  particalar,  how  it  o,u||ht  tp  be  governed,  i.  42,  and  47:« 
What  perfons  compofe  it,  u.  133.  (Names  of)  their  advan« 
tage  over  other  names,  ^^'^54 

Faminis  frequent  in  China,  i.  1 83 

^^teffias  (law)  the  defign  of  it,  i.  156 

'Farmers  of  the  revenues ;  whether  thcy  are  advantageous  to  a 

flate,  i.  325.     Ayhether  it  be  proper  to  render  tlxis  profeffion 

honorable,  tbid» 

farming  of  the  ctif^oins  is  defiruflive  to  tr^dcj^  becaufe  of  its  e3^- 
adions,  ii«  13 

Farming  of  the  revenues ;  whether  i(  is  preferable  to  the  admi* 
nillration  of  them,  i*  3*3»  ^fif* 

Fatality  blind,  whether  it  be  the  caafe  of  the  produdions  of  this 
world,     ,  ,  I,  z 

Fathers^  whether  their  confent  is  neceflary  for  marriage,  ii.  136. 
In  what  country  they  are  piinifhed  for  the  crimes  of  their 
c|iildren,  >  i*  1 34 

Fear^  how  it  induces  n[ian^i;id  to  aflbciate^  i.  ^.  The  principle 
of  defpotic  government,  i.  38 

Fecundity  more  conflant  in  brutes  tba^  in  the  human  fpecies, 

n.  I3» 

^^///rVj^of  a  country  favourable  to  a  monarchical  government, 
i.  400.     Its  eiFafls,  i.  403 

Ftfti'vals  too  common  at  Athens^  ii.  ipj.  Ought  to  be  relative 
to  commerce,  ibid. 

Fitidal  {hv/s)  at  what  time  they  appeared,  ii<  373*  Their  ef- 
fedls,  ibid,  &/eq.     Their  fource,  ii.  374 

Feudatory  (princes)  preferve  a  defpotic  flate,  i.  216 

Fiduciary  bequeft  forbidden  by  the  ancient  Roman  law,    ii.  2c8 

Fi(/jf :  whether  they  were  known  to  the  ancient  Germans,  li. 
376.  Advantageof  them,  ii.  461.  Chaiiges  ipade  in  them, 
ii^  4^9.  At  will,  ii.  402.  Why  they  became  hereditary, 
i.  104.  Of  refumpdon,  iL  463.  Nature  of  them  after 
the  reign  of  Charles  the  Bald,  ii.  502.  Perpetuity  of  them 
eftabliflied  in  France  earlier  than  in  Germany,  ii.  506.  W|\y 
'  they  have'  changed  lefs  in  Germany  than  in  France,  ii.  ibA. 
Civil  laws  upon  this  fubjed,  ii.  516,.  Their  origin,  ii.  51  j. 
What  it  is  to  di/member  a  fief^  ii.  513.  (Inheritance  oQ 
its  antiquity,  ii.  459.  Its  eiledts  in  regard  to  the  regal  i>ower, 
ii.  499.  And  in  regard  to  the  laws  on  Aicceffions,  ii.  517. 
In  regard  to  the  laws  of  the  barbarians,  ii.  285,  and  to  mar^ 
"     riages,  v  ii.  517,  &r>if, 

J^ineit  ufed  in  judgments,  ii.  2741  285,    366^  3x2,  ^l^.     In 

(afe«  of  appeal,  ii,  321 


I    N    D    B   X 

Finn  9/ alsituuion,  (right  of)  how  e&a\A'i(hci,  li^  512 

Fi/eai{good»)  what  is  onderftood  b^  thein»  ii«  40^ 

Fkrins^  Dotch  money*  its  valiie»  ii.  loi 

fut  legiflator  of  the  Indians,  explication  of  his  doftrine,  ii,  iSg 
f^timy  (battle  of)  die  confluences  of  it  in  regard  to  the  fendd 

laws,  ii.  496 

Arr#  general,  in  whofe  hands  it  nay  i)e  placed,  i.  9.    Defen* 

fiveofftates,  u  190.    O^cnfive,  i.  ^95.    Iteladve  of  ftates, 

fiUfintfa  (an  ilhind)  at  what  age  the  religion  of  that  coantry  p^- 
mits  the  women  to  tiring  their  children  into,  the  world,  ii.  14; 

t^rtime^  law  of  honor  udoq  this  iiibjed^  u  46 

Tranc^  number  of  its  inhabitants  tindei'  Chaxles  IX,  B.  164* 
I^w  made  in  this  copfitry  to  en^urage  propagation,  ii.  i66. 
How  it  was  ^overbed  forlni^Hyi  ii.  ^7$.  (Trade  6f)[  whether 
it  is  prt^r  it  fhofild  be  carried  on  by  the  nobility,  ii.  18, 
imd  19,  |ttd^hiifht  dH  Uie  ^tOi^  df  this  kingdom  u^oii  this 
head.  iM, 

frankhift^  nect^ffkry  In  ittorals|  i.  43»  &>^f. 

ftMs^  Ripnk^lsth,  iitthed  widi  Ae  Sklbi  tnmks,  ii.  t€g.  Their 
cohquefts,  ii.  270,  and  378.  How  they  difpoied  of  them,  n. 
379.  Wliethtr  thty  weVfe  frtend's  of  the  Romkit^^  ii.  27J. 
Whether  there  v^ere  feveral  order^  6f  citizens  aaiong  them,  li* 
434,  &y!f.    ^tiht'^otd  Khkkndns. 

theddm:  what  it  is,  ii.  416,  Is /m.  In  what  cafe  it  conld  bQ 
demanded,  and  ih  what  cafe  it  could  ndt,  Iki. 

Freedhitn^  tl^eir  du^to wards  tlieir  •patrons,  i.  366.  ^ow  they 
were  treated  at  J^pUie,  i.  367;  Kfore  honoured  iiitibetidies 
than  the  freemen,  i.  367.  Of  the  Volfci,  thei^  boldneii, 
i.  366.    Emplc^  in  the  Xt^  fehrice,  by  the  |tdiliJUkS',   ii.  6i 

F/ench^  why  they  never  cotdd  preferve  iheur  cqp^ueSs-  hi  Italy, 

i.  20^ 

Fnii 


O 

^a/'lanhy,  in  pfh'it  ca^fe  iA&»ell  by  hbiiOr,  i.  43^    Ju  origin, 

1I.  27S.    Wh«  ft  i's,  ard.    H6w  it  inci«afed,^  ii.  279 

G'aifl  idonquer^d  1>y  the  6^Anahs;  iiT  37^.    Plvifibh  which  tlie 

conquei-ors  h^ade  of  it,  u.  379 

'O^th/a  j(taW  of  it)  ^hh  regard  to 'Ae  thAtHen  9f  debtdrs  who  die 

infbiv^ht.  Urn  K 

^enoa,  rtbttbllc,-pf6p6fird  tft  a  Wdad,  1.  jg 

QiT^inii,  hoi»  they  pradifed  hofpitality,  ii.  3>    Their  hws  in 

^  refhti^ntoipimiihmeflti^  t.  133,  aAd  ii.  91.    ^Vdofflafciy 

>dMitted  amohgft  them,  i.  356*    Their  ittarrihges,   L  424. 

«  .       '       *  How 


i 


INDEX. 

How  Atj  wwe  dedai^  of  age,  i.  4^5,  ^^f.    Wh«t  an- 


tbority  thqr  ^v«  to  their  prioceyi^  i,  490. 
cfablilbed  aviongft  them,  ii.  i|$8.  Their  ftnfihiUiy  in  regard 
to^the  point  of  bonoiir,  it.  a?^  l^/i^*  Jn^uciiice  <^f  their 
Biannefs  on  their  Ums»  U^  »73,  #i|d  'ag^,  i^T  >^f .  Their 
apciclit  Aano^rs^  ii.  1^4 

Gprmnnjf^  (empire  of)  why  el^ftive*  ii.  5^9,  |t8  ^yenunpqt 
compared  with  that  QfHoUtsd,  Vc  i.  ig^ 

G0V/:  whjr  jodijied  !bo  miurry,  ii^  i.^g.  Whether  the  samber 
of  them  e^o^ods  jthat  of  hoyn  ii.  X41.  Sold  in  China,  u.  14^, 
Sncoeed  to  certain  crowns>.  aad  not  U>  Others,  iu  513.  j^ea* 
ion  of  this  di5ereoce»  ii«  5 14.  Since  what  time  they  have  fuc-; 
ceeded  to  fie^  in  default  of  m^tle  ifluei  ii.  j[i3*  A  law  which 
obh'ges  them  to  declare  dieir  pregnancy  to  the  magifirate, 

u.  aaf 

^Ury  or  iriagjaaaixi^tty,  wfaethiir  it  is  ^o  be  fooi^  i^  ^  defpotic 
government.  1.  gj 

Qwd^  aathor  ot  the  law9>  by  jwh|ch  keh4(a  created  the  woijd,  i.  x 

^Ut  whether  it  hexeal  wealth  to  b»ye^  great  qoai^tity  ofit^ 
ii.  Si,  and  Q5.  Prohibition  of  ^fing  it  in  fqpej;0uitM^,  ii.  €5. 
Canfe  of  the  greater  or  Idler  ^taipticy  of  gold  dud  £lver» 
sL  ^3*  Coa^,  whether  the  Carthaginians  failed  as  ifiM'  as  this 
001^,  ii.   5;t 

ipmdt,  or  eftate,  (divifion  of)  in  whal:  caft  it  may  he  unequal 
fuiiongft.i:hildren,  i.  79*  9^000  of,  or  haakniptcy;  la 
wh^t  ^oitei^iBient  it  may  take  jplace,  i.  91.    Whether  it  waa 

.  eftabldhed  at  E^g^tf  i^d*  ^caeflaftie,  or  church  knd^,  houji 
they  were  converted  into  fieft*  ii.  464*    <Divi&oo  of)  i.  104 

^Qvtmmnt,  the  molt  conformable  to  jiatore^  j.  8.  To  a  fingie 
«)wii,  i.  178.  How  matiy  ipecies  there  are,  i.  1 1.  Defini* 
tiiMi  ^€^f  md*  ]»  Mtm»  diierent  fiooi  its  principle. 
Ls7*  bs  principle,  what  it  is,  i.  27,  ^  fi^*  |^rom  whence 
die  principle  of  each  gOvtmgneiit  is  <lerived,  i.  a8.  Mode* 
irate,  hony  it  is  fujpported,  J.  38,.  Whether  defjpotic  power  ia 
ibppoiied  in  .the  Mine  manaer,  ibd^  Gaufe  of  its  corruption^ 
i.  f  60/  Eafy  to  princes  who  leave  idl  maaaraiienc  of  affiiirg 
•to  a  miniller,  i.  2|.  Example  of  a  pope  to  this  purpofis,  ibidp 
Doaieftic,  to  .whom  it  is  introAedio  the  £aft,  i.  383..  Jts  in*^ 
floencf  in  tbe  poh'tical  govemment,  i.  1 15 

i^ecfteior  long  rcu>e,  <digiuty  of)  wbft  naif,  it  holds  in  France: 

0tae€bi\  fthey  chaqge^i^  ooH^ftiaaiiQD  of  I^Mir,  i.  260 

6rmt^ttr  real,  i.   i94.    Relative,  ibid,    (Idea  of)  .iMioexed  to 

^iheiiiilitary  pipffiitton,  u  ^ 

Hkwtma :.  his  definition  of  the  political  and. ciyil  jftale,  i.  8 

^^<Mb,  their  exBreifes,  L  55*    EffiaAs  ahereof,  u  ^6.    Their 

Ipar^i^liariiii^tiUioBs^  i*  49.    Reikftion  on  Ae](i  mftitstions. 


IN    p    EX. 

•  !i  fti  In  what  nuKiner  they  pvono^nced  judgmefit>  L  ilo« 
Their  policy  to  hinder  too  gpeat  a  multiplication  of  inhabi- 
tants, ii.  14^,  146.  (Firft)  what  fort  of  people  they  were,  ii^  18S 

Crillon  refafes  to  aiTafllnate  the  dnke  of  Uoife,  i,  4; 

Guardians  of  morals,  i,  70.     Of  the  law8>  ihidf, 

Guardianjbip  of  a  nobleman's  children  different  from  totelage,  ii. 

5 1 4,  c  1 5*     in  what  it  codfifts,  iM. 

Qundebaldy  his  conditution,  how  received,  ii«  287 

C^mV  exercifes,  the  only  employment  of  the  Greeks,      i.  55* 

Their  ei{e6i  npon  people's  minds,  ihjd.  and  i.  70.    What 

•  opinion  the  Romans  had  of  them,  V  ^7^ 

H. 

»  * 

Kdnniiali  his  conqaefts  fatal  to  the  Carthaginiains,  u  203.  Ma< 

tives  of  Hanno's  condo^  in  regard  to  htm,  i^td.    The  Cart 

thaginians  complain  of  hini  to  the  Romans,  ,     i.  31 

Hanno :  his  navigation  on  the  ocean,  it.  54.     Whether  this  rela^ 

.   tion  be  worthy  of  credit,  ii.  55.    /^niwtr  to  the  objedioii* 

•  made  againd  it.  ii.  56 
Harmony  neceifary  between  the  civil  laws,  &r.  ^nd  thofe  of  re- 
ligion,                                                                      .  ii.  184 

Hiin  (orders  of)  infh'tuted  by  Joftinian,  ii.  182.  Civil  laws  of 
the  Tartars  upoii  thb  fobjed,  1*415 

Helotett  their  employment  among  the.  Lace(Japmonians,        i«  55 
hemy  VIII.  'his  laws,  i.  282,  and  ii.  220 

HimilcOf  a  Carthaginian  chief;  he  runs  his  fliip  a-g^^and,  ii.  59. 
His  navigation  and  fettlements,  ibU. 

Hobbes:  his  opinion  refuted,  u  i 

Hollandy  regulate^  the  exchange  of  other  nations,  ii.  100 

Hollanders  or  Dutch  |    their  ientiments  in  the  £aft«Indies,  ii. 

fj^  and  84 

'  HiMfidi^^  of  vaflals,  ii.  ;i4.    How  eftablilhed,  ii.  515 

Honeftmtns  whether  the  lower  fort  of  people  can  be  boncft, 

when  the  leading  men  of  the  nation  are  knaves,  2.  34.    "V^fhat 

is  neceifary  to  make  a  man  honeft,  ^«  3$ 

Ifynorifieal  (rites)  in  the  churches.     Their  prigiui  iL  477 

Honor:  principle  of  monarchical  government,  i.  36..   What  it 

is,  ibid,    y^eful  though  falfe,  1.  36,    Whether  it  takes  place 

•  in  defpbtic  governmenCs,  i.  36,  37.  Laws  of,  ibid^  and  46. 
Ics  whims,  1.  37,  and  45.  What  adions  it  anthorifes  or  jnf* 
tifies,  i.  43*  The  aim  of  military  people,  i.  98.  (Fmntol) 
its  origin,  ii.  27; 

Ho/fit als 9  their  utility,  ii.  169,  Deftroyed  in  England  by ^firary 
VIII.  ii.  169.    At  Rome,  ii.  170 

Hoffitality  lefs  pradifed  in  trading  countries  than  among  the  bsr« 
t  barians,  ii.  3.  Hofpitality  of  the  ancient  Germans^  iM. 
.    J^aws  of  the  Bnrgundian  co^e  upon  this  fnbje£t«  ikd. 


INDEX. 

tlHgi  Capeif  how  he  obtained  the  crows  of  France,  ii.  foS 

ffttmoH  (}9yrs)  their  nature,  ii.  219 

Hungary :  nobility  of  this  country  how  ferviceable  to  the  hauTi^ 

of  Auftria,  i.  169,  l^fiq.^ 

fjunting:  its  influence  on  manners,  i.  56 

iiitjbands :  advantage  they  might  have  at  Rome,  i.  437,  and  ii. 

IC4,  ^/eq.    And  by  the  laws  of  the  Vifigoths,  i.  4^^.    Pti* 

fiifhed  among  the  Romans  for  the  incontiDency  of  their  wives, 

ii.  245.     One  wife  permitted  to  have  many  hufbahds,  i.  373. 

Their  pTiWlcgefi  ">  *53»  ^y^-. 

I, 

^apoM :  its  trade  compared  to  that  of  Poland,  i.  22,  and  23.  ThQ. 

impotency  of  its  laws,  !•  214.    Its  rigorous  laws,  i.  344* 

How  rigidly  thefe  laws  are  obferved,        i.  224,  and  ii.  1 83 

^afoM^f  with  what  nations  they  trade,  iL  io«   Their  education, 

i.  124..   What  they  think  of  pecuniary,  puniihments,  i.  133* 

What  kind  of  children  have  a  right  to  inherit  in  their  coun« 

try,  ii.   135,      Cruelty  of  their  emperors,   i.   125,   hi  feq^ 

They  h^techriftianity,  ii.  215.    Why,  ibi4» 

iaxarWf  change  which  happened  to  this  river^  ii.  30 

iahophagi^  ii.  41 

Idolatry^         .  .  "•    '7**  ^M* 

JioUufj  (twp  forts  of)  definitioa  of  eacb^  i.  383 

Jtvfi  (flCncient)  theircomtxkerce,  and  how  they  loft  it,  ii.  31, 32* 

How  far  their  fleets  wtnt^  ibid^   The  end  of  their  law,  J.  220 
Jews  (modern)  copimercewas  transferred  to  their  nation,  ii«  73* 

They  invent  letters  qf /exchange,  ii.  75.    Expofed  to  the  c^- 

.  price  of  other  nations,  ii.  73,  74.    Ill  nfed  in£njland,  ii« 

,73.    Laws  of  the  VifigOthf  ^ainft  t]iem,  ii,  2^5 

lllufiim^   neceilary  in  laying  duties  on  merchandiies,   i.  312, 

,      :    /  r  V  ^  ,-.^  life^ 

itmmmtieSf   cpmmon  both  to  cjcrgy  and  laity^    ii.  427.    Of 

churches!  whutjs  onderftqod  thereby,  (u  421 

Jmfejii.    See  Taxes. 

In^mfj  eftabli(hed  uoder  fome.Qreek  emperors,  1.  ^$ 

facmaimncy  coQfniry.to  pati|re,  i.  382.   Public ;  the  confequence 

of  luxury,  ,  1.  156 

Indimmty^  in  what  cafe  granted  by  the  public  to  private  people, 

ii.  241.   Right  of  indempityj   ^  {'  n.  aec 

JnMa,  trade  whiph  the  Romans  had.\yith  that  country,      ii.  24 

Whether,  it  was  advantageous  u)  the^  ji.  67.     What  trade 

we  carry  on  there,  ii.  24.  *  ^aturjei|t>fihj|  trade  of  that  conn* 
.  ^ry,  ibU.  How  far  the  t^reekf  pep^ir^iejljnto  that  country^ 
.    \u  47.  Whether,  they  were  the  fifU'thai  j:rad0d  thither,  ii.  39. 

Anciently  fuppofed  to  be  uninhajbit^kkiy.  ii«.  41.    Difierent 

W«7»  V>  go  thcrci  ii»  33-    The,aA«cat\iteWgli  to  that  country. 


\ 


INDEX. 

4UJ.  \ifif.  At  whiit  time  of  eke  vtar  they  list  imt  spM  |8 
lodia  voyage* .  ii.  48.  How  long  they  were  opon  the  voyi£f» 
ii.  49.    Conftrodion  of  Che  veiTeit  of  that  country,        ii.  33 

ftidiafu:  their  manners,  ii.  24.  Their  character,  li.  40.  Thcii: 
prqudices,  ii.  192.  ContfadiAion  in  their  cfaaradir,  i.  331. 
Canfe  of  their  inadion,  {^  ^ts*  And  of  their  laziae^s,  ii. 
535.  Obliged  to  inarry,  ii.  iyj»  Why  their  kwt  are  to 
BMld,  i.  345 

hdus,  river,  ii.  40,  asd  41 

Imiufiry^  meant  of  eBCQaraging  it^  i.  336.  Ot  mankind,  ioi^ 
proves  the  earthy  i.  40J 

Inequality^  in  a  democfacy,  what  may  be  the  motive  of  eftablilh- 
ing  it,  L  65.    Exce^e,  the  ib^irce  of  difbrders  in  arifiocracy, 

*  «•  73 

JfftanMftmim  of  flaves,  the  gteat  eii««oirpe6tion  it  ttcffiae^^ 

i.  36^ 
hheriUmiut:  k  what  cafe  k  om^  be  fofbiddeii  to  hsve two,  L  65 
4ajMj/kio99  (court,  of)  whence  it  took  i^  1|W8,  ii.  t^z.    Abaie 

ot  this  court,  b«  232 

lafmijitpr  of  Venice,  i.  1.9,  nod  2tj 

li^i^0r/ofSpain,(irr.  afemonftnmoenui^toiheoi,^.  21  j»  212 
iufitutions  of  a  fingnlar  nntve,  eftabtiflied  among  tke  Cretans,  l 

49  and  50.     in  what  caie  they  may  be  of  fervice,  i.  52 

la/ktioioni  tif  St  Lewis,  how  long  they  lafted,  ii*  330.  Ite* 
"  fledton  on  thefe  inftitntiotts,  iMi  and  333,  VjUfn    "wheikitt 

the  work  .now  extant  under  this  name  m  that^^f  ^  Lewis,  ii. 

331.    Whykitactribttted  tofairn^  ii.  333,  334*     Pliefe^of 

diUcompikment*  ii.  33;.    Its  eood  el^Mb,  yyi, 

il^oSeftd  by  a prineeto hit fiSjeAs,  the  bad  onnfegnence 

chat  may  nttnnd  i^  L  301 

hfmm&ion :  wliat  it  'was,  and  bf  whit  p^ple  it  'wa^f  fnuSliftd^ 

Iwiirii  ^lending  upon):  whether  it  be  bad  in  itfelf,  ii.  12a 
^Vhetker  it  te  the  feme  thing  ae  ufiiiy^  ii.  rat.  Gtoiter  Iqr 
fea  dian  by  land,  ii.  laa.  Aedneed  after  «he  difeevery  of 
Americat  '^•94 

hderfretation  of  laws :  in  what  c^elt'does -not  lake  pfeee,  I.  roj 
intrigma^f  in  what  cafe  da.Bgeroas,  i.  ty.    'RMMden  nt  ilomei 
'and  upon  what  bccafion^  '  '  '  L  fij 

,  (inhabitants  of)  their  gen'oitt,  L  404 

Jtufga-:  fivm^w^iatordfearthey  were^ofen-atRometl.  173,  and 

a6o.    Change  made  in  this  article  hy  tbe-Gmedu,  fW.    Of 

what  condition  they  ought  to  be,  i.  ;ae5.    Bicoeprion  nganft  a 

c3Mttin  number  of  them,  t .  224.    At  what  €wuc  they  began  to 

lodge  alpae»  ii.  343.    The  king's  judges,    '  It.  41} 

^js^^wM^/^sehby  «he.pnnoe;.the.<b^^  i.  114: 

;   They  ought*  to  beixed>aMl  re^uI^tgitacc^Mltng  tothc  hiterof 


I   N   P   E   X, 

t^elai^rf  {•  ii8.     Extraordinary*  i.  2C5»  zj6.    How  tliejt 

were  pailed  at  Rome,  i.  109.    How  in  England,  ihii.    How 

In  France,  when  the  cnftom  of  judicial  combats  prevailed,  ii^ 

308,  ^fij*    Manner  of  pacing  jndgment  in  a  monarchy,  u 

i|o.      By  commiffioners,  i.  2^6.    fiy  peers,  abdiihed,  il. 

342,  &  Jm,    By  the  Crofi,  at  what  tin^  they  were  in  nie,  ii. 

272.^    By  whom  abolifhed,  ibid* 

IMda/pqy^r,  to  whom  it  onrht  to  be  given,  i.  224*    How 

'  It  may  be  foftened,  ihid»    whether  it  £ould  be  united  to  the 

legiflatiye  power,  i«  231,  ^/fj*  To  whom  comniitted  amongft 

the  Romans,  i.  255 

yttMan  laws,  againft  adulterersf  i.  154^    Againft  high  treafon, 

*    1.281.    Limitations  >made  tp  this  law^  ii^  regard  to  crimes  of 

high  treafon,  i.  281,  and  282 

Julian^  the  emperor,  caufes  a  famine  at  Antioch,  ii.  96.    His 

great  qpalities,  ii.  180 

Jtni/diSj»9  of  the  lords,  ii.  408*    Qf  the  Coiints,  ii.  409.    Exr 

^    tent  of  the  latter,  ibid.    Territorial,  how  the  der^  obtidned 

it,  ii.  421.    Extent  of  the  latter,  ibid.    Patrimonial,  H.  420* 

Privilege  of  jnrifdi£tions,  its  origin,  ii.  418*  Annexed  .0  the 

itefs,  ii.  419,    Its  antiquity,  iL  423.   WhcAer  it  was  ofurped 

by  the  lords,  ii.  420,  and  423 

Jufiiti  (relations  of)  antecedent  to  laws,  i.  3.    Examples  of 

thefe  relations,  ibid.    (Set  forms  of)  necefiary  to  liberty,  ii. 

^23.    In  what  cafe  they  ^e  contrar^r  to  it,  ibid.    In  what 

itxiit  there  are  too  few  of  thefe  forms,  1. 107.    (Set  forms  of) 

at  the  tune  of  the  jodici^  combats,  ii,  281,  &J^.  and  283. 

JuJUnian^  (emperor)  pots  a  ftop  to  the  ordinary  coarie  of  joftice^ 

'  I.  ii;»    COttfequenpes  thereof,  ibid.    He  abolilhes  a  law 

pfConftantine,  ii.  156.    Laws  t>f  his  enading,  contrary  tp 

the  Papian  law,  ii,  161.    Hb  laws  on  diyqrce^  ii.  2jo.    On 

tbjsfucceffion  of  women,  ii.  267 

J&jfi  of  Rome,  their  autliorlty,  i.  242^  ^fy'  Of  the  Fratiks^ 
\;^at  they  made  nfe  of  for  a  diadem>  i*  424.  Their  marri** 
9ges,  ibid.  When  diey  became  of  age,  i.  42^.  Why  the 
time  of  majority  ciian|^ed,  L  427,  428.  Formalities  obfoved 
ait  their  becoming  clage,  L  426,  427.  At  what  age  they 
were  capable  of  governing  by  themfelves,  ibid. 

Jfjugbis  Roman,  ootained  the  judidaliiower,  L  260,  tif  /if. 
Bad  efiedl  of  this  innovation^  ih'd.  They  were  made  ftrmera, 
iqfthetoablio  reveiiq^i»  .  i.  262 
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< 

L. 

• 

tamUtmauans  :  laws  which  Lycorgas  gave  thftn,  L  40  aiutjOi 
Happy  with  their  laws,  i.  177.     They  fubmit  the  lad  to  the 

I  Macedoaiansy  i.  50.  End  gr  view  of  their  government,  i« 
220.  How  many  citizens  were  obliged  to  be  at  their  aflbm- 
blies«  i.  12:   Irregular  puniihments  ^Sabliihed  at  Lacedaemop, 

•  1,  119.     Charadler  of  thefe  people,  i.  437 
;  lanJs,  (divifion  of)  why  eftabliihed  by  ancient  legiflators,  i.  62. 

•  In  what  cafe  it  may  take  place,  wtJ.  and  68*  How  it  may 
be  fnpported,  i.  62  ai\d  64:  Whether  it  was  proper  to  make 
a  new  one  wlien  th^  old  one  was  tonfounded,  i.  140.    Re- 

•.  cftablilhe4  by  Servias  Tullius,  ii,  25  c'.  Between  the  Bar- 
barians and  the  Romans,  ii.  38^.  How  it  was  regulated, 
ihi^f.  Whether  it  is  fuificient  that  this  divifion  be  equal  in 
DemocrsKcies,  i.  68.  (Cultivation  of)  its  advantage,  ii^  86. 
Its  relation  to  liberty,  i«  402.  State  of  the  people  who  do 
not  cultivate  their  lands,  i.  382.  (Sale  of)  judgment  of  the 
laws  by  which  it  is  prohibited  in  certain  countries,  ii.  116. 
Given  to  the  church*  ii*  389.  Cenfual,  ii.  399.  Which  are 
beft  peopled »  it  142 

lofWp  (Mr.)  hi^  ignorao^^  both  of  a  republican  and  amonarchi^ 
.conftitution,  i,  24 

Itaius:  what  they  are,  i.  i,  Qf  all  beings*  Hid.  Pofilble  before 
there  were  intelligent  beings,  {.  2.,  Frimitiye  of  par^ular 
intelligent  beings,  i.  3.  NaturaU  i>  5*  Pofitive,  i  7.  Poli- 
tical and  civil,  they  ought  to  be  adapted  to  the  people  for 
whom  they  are  made,  i.  9,  and  452.  Civil,  more  £mple 
in  defpptic  government,  than  in  monafchies,  i.  103.  Some- 
times contrary  to  the  laws  of  nature,  ii.  220.  Criminal,,  lefs 
.iiqiplein  polyarchies  and  in  republics^  than  in  deipoti^  go- 

^  .y^:rnment8,  i.  107.  Penal  in  point  of  teligiQn^  ii^  211. 
Their  effe^,  ii,  212.  Divine,  ii.  219.  Sumptuary,  x.  139. 
Ancient  French^  i.  1 20.  Perfonal  of  the  Barbarians,  ii.  273. 
Origin  of  thefe  laws,   ihiJ,    Relative  to  the  eftablifhed  go- 

•  '  vemment,   i.  .9.    *  Tp  the  principle   of  each   government, 

i.  27.  To  the  diftenipers  of  the  climate,  i«  338.  To  d^c  oc- 
cupations of'mankind,  i.  406.,  To  manners  and  cuHoms,  i. 
4;  2.  Other  relations  of  laws,  i.  9.  Coniidered  in  their  rela- 
tion to  commerce,  ii.  i .  To  money,  ii.  88.  To  the  num- 
ber of  inhabitants,  ii.  131.     By  which  mankind  are  govem- 

•  ed,  ii.  218.  (Multiplicity  of)  ufelefs  in  a  defpotic  govem- 
inent,  u  83,  and  104,  ^,feq*  Ufeful  in  anbonarchy,  i.  123. 
They  fupply  the  place  of  virtue  in  a  monarchy,  i.  33.  (Stile 
of)  what  fort  it  ought  to  be,  ii.  364,  if/eq.  (Compolltion  of) 
rules  to  be  obferved  therein,  ibid,  ii  feq.    How  the^  become 

.    vr?te^s>.  "•  3^9*    Whether  diofe  >yhich  appear  the  fame,  have 

alwa^^ 


In  t>  t  X. 

'  klwavs  tlie  fame  effe^ls,  ti.  353.  Whether  ttky  ha^e  Mitfh 
the  (ame  motive,  ii.  355.  Good,  whether  they  always  p^o- 
^duce  good '  efFedls,  ii.  445.     Whether  they  ought  to  correft 

*  every  thing,  i.  437.  Contrary  to  thcviewsof  the  legiflator. 
Si,  3^2,  Which  deprive  a  fingle  perfon  of  liberty,  to  pre- 
serve it  for  the  whol^  community,  i.  291.  Prohibiting  peo- 
ple from  keeping  ^bbVe  a  certain  fqm  of  money  in  their 
houfes,  ^  "'355^ 

TLanx)  of  Natitms :  whether  all  coantrfes  havc'^one,  i.  -g.  Why  it 
is  not  fo  ftridlly  obferved  by  defpotic  prince's,  as  by  others, 
i.  84.  The  only  one  followed  by  people  who  do  niot  cultivate 
the  earth,  i.  408 

'Idnios  of. the  Lombards,  \u  ±yO*    Idea  of  thofe  laws,  ii.  281 

i^anvs  ofjudkml  combat t^  ii,   280,  ^  ft^ 

Laxinefs  iff  people ;  its  caafe  and  effe£U>  i^  438,  439.  Of 
the  foul,  from  whence  it  rifes,  ii.  1 84 

Learning^  dangerous  in  a  defpotic  government,  '  u  \y 

Legiflatl'ue  body :  whether  it  ought  to  be  always  a/Tembled,  i. 
21^9.  Whether  it  can  aflcmblfe  of  itfelf,  i.  230.  Whether  It 
has  a  right  to  ftay  the  executive  power,  i.  231.  Whether  it 
ihould  have  a  right  of  judging  the  executive  power,  i.  ihid^ 
Its  authority,  with  regard  to  thie  levying  of  money,  i.  23^ 
With  regard  to  die  armies,  ibid.  To  whom  intruded  i^t 
Rome,  -      i*  1^1 

fsegijlators:  how' th^  confine mtn  to  his  doty,  i.  4.  With  what 
fpirit  they  ought  40  com pofe  their  laws^  i.  58,  ftttd  ii.  350. 
What  they  ought  to  do  in  regard  to  the  vices  of  the  climate, 
i.  333.  What  i^gard  iS[ky  ou^hc  to  have  for  the  nature  of 
things,  ii.  369.     Their  pafiion^  influence  their  laws,    ii.  3^2 

Lending  at  intereft,  ii.  1 20.  Whether  it  be  lawful,  ii.  121,  and  1 16% 
By  contr^fl,  ii*  1 22.     Sec  Intereft. 

Ztnity :  t!he  efeS  of me<Hocrity :  in  what  government  it  is  to  be 
found,  ii»  i.  1 19 

i^efent;  law  of  Rotharis  againft  them,  i.  339 

'L^friafy:  in  what  countries  it  was  known^  i.  328.  Laws  of  the 
Jews  upon  this  fubjed,  from  whence  borrowed,  ibid.  *By 
whom  Drought  into  Europe,  ibid,  l^  feq. 

Ltnuit  (Saint)  abolifhes  judicial  combats,  ii.  516.  Changes  the 
law  proceedings  of  his  time,  ibid,  IS  feq.  His,  inftitutions, 
Ii.  317,  and  333.  Ste  Inflituiiouj,  His  regulations  with  re- 
gard to  the  courts  of  the  barons^  ii.  ^17.  How  they  were  re- 
ceived, ik  3 18.  He  caufes  the  books  of  the  Roman  law  to  he 
tranflated,  i.  334 

liberty:  abufeofit,  i.  318.  Reflored  to  the  Romans  by  Sylla, 
i.  29.  Natural  to  the  northern  nations,  ii.  26.  Infiipporta- 
ble  to  fome  nations,  i.  434.  Extreme,  dao^sous,  i.  i6a. 
Ofcopmerce,  m  what  it  <:onfifts«  ii.  13.  Hov  deftroyed, 
ibid,     f^olitical;    its   difFerent   fignifications,    i.    218.     In 

w^t 


t   i^   O   fe   Xi 

'  Mit  It  ocHdUb;  i.  stp,  &r  Jiq.    Its  tdadoii  io  Afc  cobIi« 
tationof  the  goveromeDtt  i.  $i8^  aad  219;    Its  relatioattf 
the  fttbjed,  i,  268.  ^  M*    Civj|«  whether  it  always  fol- 
lows political  libeffty«  iUd.    Philofi)phica]»  in  what  it  con- 
lifts,  s.  269 
lidmoM  (law) :  the^efign  of  st^                    i.  1569  and  ii.  \z% 
Liiigiotti  peoples  ronghlj  handkd  in  I'ttrkejr,  and  why,  i.  107 
lirdt,  obliged  to  adminifter  jnftice,  ii.  3139  and  4.25,  &>f 
How  Appealed  of  default  of  j^fticey  ii.  314^  How  they  pleaded 
ngainft  their  vaffidsa  iiid,  cT  fij.     Obliged  to  mokd  die 
jadgmient  of  their  court  before  the  hud  Mramotut,  iL  ni. 
How  they  loft  their  privileges,  ii.  ^c^    Whether  they  judged 

Drigin  or  their  jiiruaiflion»  ij.  41 S 


if  ii.  409*    Origi 
ifi  (fni&age  of)  :  defeaire  in  itfelf^  i.  15,    Amended  by  great 

leg^feors^  Hut.    Oogbt  not  to  udce  flace  in  an  arifiooary« 

i.  18 
liKUfp  for  how  lopg  the  OMigiflrates  of  this  repnUiC  are  cho&o^ 

i.  21 
tammy  I  fnppoft  tf  cqmaerce  iii  4  flUnnKbical  goversunent^  ii. 

4.    (fionrce  of)  il.  ;r8t  iad  i;  1 37,  Isf  fu.    (Efea  of)  Odd. 

(Coomceoe  of)  woiemly  eftablUhed  in  AiM^  ii«  28.    (Pro- 

portion  of)  ID  dit  jridies  gf  the ftiites,  i.  iry,  l^  fiq. .  Toihe 

Digoefi  of  nMmst  L  .i38«    (JM  elB^a  ol)  in  a  deinpQracy>  i. 

139*  Iks  progrds  among  the  Romans,  i^  140.  Neoeflary  ui 
:    anoMirchy^  tf.  1419  IM  442.    And  im  dc^ocic  IUtes»  i^ 

143;  NfliD^ffiiry  in  £i\^and  and  France,  I.  145*  Of  reH- 
.  gKWf  ii.  S08 

I^eimus  idfii  efthnlr  mablic,  u  iS8t  ^fi^.    Their  npnhlic 

compafffid  to  that  af  Holbhd^  ikdi 

i^^rgu :  jndgmnpt  of  bis  Uws^  i.  49.    What  tbqr  inppoie»  L 

53..  Their  effe&s,  i;  jx.  Compiredto  Mr.  Pen,  i  51 
Lyduau  i  fiihdiied  by  Cyrns*  hojv  tj^eaud  by  <his  prinoe,  i.  z(ff 
Lyi^  poniflied  with  death  m  Japan*  u  1244'    Why  to  igiye  the 

lye  is  reckoned  an  affit>nt#  iL  276 

hjffoMd&r^  .how  be  treats  the  AdwnifUM  whom  Jie  had  taken  pri* 

foncfSf  i«  i«3»    The  reidbnhe  gives  for  hasxondufty .  mL 

VL 

Wtdimfdt  towjhttcatfe  he nttiJhiites the  lofi  of^ieiaier^of 
Flosence*  L  111 

Mafhiimdtfm  i  we  !b«gin  (tareooufcr  fnom  it^ve^  day^      ^iL  75 

Idiubines^  ttfefa^forfnpplying  the  labour  of  man,  L  355* 

Whetfaor  tbttife.«»bidiirftnder  die  inaniiftAaires.<|Dare  (nplc, 
ace.always  .ofefiil,  ^  ^  i44 

Magicians  odious  to  (bciety»  s.  27^.  A  cerutn  fli«gici|injinai<xa 
in  cosTe^uence  of  ii  sevdation  A|dr  to  n  biibflp*  L  ^  16 


1     N     t>     fe     JC; 

UmpfitM^i  hdw  itaipower  may  be  cooipoaaded;  i«  19.  lu  di]« 
radoDi  how  fixed  by  the  kgiiktor^  i.  20.  Whether  a  fub- 
jcd  ihoald  be  forced  to  accept  of  it,  i.  97.  Civil,  and  mill* 
tary,  ,  '      .  i.  99 

Magifiratu  fubjedl  to  the  laws  in  a  democracy,  i.  28.  Of  Athens^ 
examined  before  and  after  their  maeiftsacy,  i.  l6.  In  what 
gofernmenlt  a  fiogle  magiftrate  may  be  allowed,  i.  1 16 

"hiabftrntt:  his  law  in  regard  to  reconciliations,  i^;  187,  To  the 
nfe  •f  wtne^  i.  3 3.7.     Whether  this  law  iH  pn)f>er  for  northern 

..  climates,  ii.  33S 

MaJbmmt^msi:  why  they  pufixed  on  their  conqoefts  with  fo  rauch 
cidle,  u  357*.  Zealous  for  their  religion^  ii.  216.  They 
pervert  the  ok  of  iUvery,  u  346.  Theii'  contemplative 
life,.  ii.  181 

MMcn^0i  or  primogenitare,  (right  of),  ought  not  to  take  pJacd 
in  an  ariilocracy,  u  yf 

M^miy^.  or  beeomiag  <^  ag«^  begins  earlier  in  warm  copatries^ 

BUm  (laws  of)  hiMV  they  are  iiivariable,  i.  c*  His  fiate  coi^* 
dntd  asiliafc  of  an  intelligent  being,  ihuL  C!oniidered  afeei* 
the  efiabUAment  of  fDciety,  i.  6^  Bora  tb  pleafe  hts  fellow^ 
creatures,  i.  44.    Of  honour^  vwt  is  oaderfiood  by  this  word 

.  inamonarchj,  i.  4^^ 

tnkumtrs  or  cuAoms :  ^tAaH  they  arCi  i.  445*  and  J46.  They 
«re  ttnalieraUe  In  China,  i.  44a.  How  diey  ma^  be  changed, 

i.  443 

MoMours^  ii.  393,  39^. 

Mamrfkaurety  always  nfefoU  ii.  14) 

.  Mantimi  affiiirs,  how  confidered  by  the  Romans,  ii.  62.    And 

bow  by  OS,  ii  63 

Mmriagi  between  the  aeareft  relation  and  die  heiiefi,  why  or- 
(ktaed  among  firnie  natiops,  i.  63.  Where  it  took  place,  iUdi, 
,  Between  btother  and  fitter  ordained  at  ^Vthens,  ihU.  And  with 
whatmw,  ihid^  Between  patricians  and  pl^eians  forbidded 
tiyalcw,  i;  73.  Defcfiof  thatlaw,  ibid.  Why  efiabliflied^ 
iik.132.  Its  advantage  for  piopagadon^  ibid*  What  induces 
people  to  it,  ii.  139.  How  defpotic  princes  abufeat,  i.  89. 
S^ediO  the  laws  of  religion,  and  to  the  civil  laws,  ii.  23  z^ 
233.  Confent  of  parents  necef&ry  for  contradUng  it,  ii.  i36# 
1 37.  ForbkldeQ,  ii.  234.  Lawsof  the  Romans  to  eacoora^ 
it,  ii.l48»  149.  Ofiavages,  aodpaftoral  people,  i.409.  Till 
what  age  they  were  idlowed  to  marry  at  Rome,  ii.  155 

Mmf^t^  its  ituation,  ii.  6.  Chan^r  of  its  inhabitants,  ibid. 
Rival  of  Carthage,  ii.  $9.  Why  fo  faithful  to  the  Romans^ 
it.  6o.  .Its  riches  ace  increased  by  Uie  ruin  of  Caitluige  and 
CoTMidi,  ikid.    Its  constitution  commended^  i^  164 

Mi^tri  (dignity  of)  lendered  for  life,  ii^  444.  Its  origin,  ii. 
454.    How  nrnied  to  the  regal -d^ty,  it*  478)^    The  king's 

mayors 
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feayort  HiftmA  from  the  mayors  of  the  kingdom;  i{;  ^rfi 
Mayors  of  the  palace;  their  original  aothoiity,  11.456.  What 
they  were  afterwards,  and  at  the  end  of  the  firft  race,  ii«  45 1, 
and  427,  ^  /eq.    Their  behaviour  towards  the  nobility,  ii. 

456,  ^fii, 
Mfdalt  plated:  what  they  are,  ti.  114 

lifttt  (namber  of)  relative  to  the  cultivation  of  lands,  i.  407 

Pree  to  whom  this  name  was  ufually  given,  ii.  403.    Their 
,£toation  in  the  French  monarchy,  i,  391.     Their  military 
fervice,  ii.  403.    Rights  of  the  prince  in  ref^^  to  them,  ii. 
409.    How  they  were  feizefi  of  kefs^  lu  3 19,  and  42b 

Ktnhanfjt  in  what  government  they  have  need  of  a  iafe- 
guard,  u  314.  Why  they  are  more  enterprifing  in  republics 
than  in  inonarchies,  ii.  5.  {Companies  of)  in  what  govern- 
nient  thev  are  proper,  ii.  11  and  la.  Whether  they  aie 
always  advantageous,  iM,  Condrained  in  favour  of  com- 
merce, ii.  II.  Whether  it  is  proper  they  (hould  be  admitted 
to  purchafe  a  title  of  nobility,  ii.  19 

Mftal,  moft  ^>roper  for  a  common  meafure*  ii.  69 

MetmfJ^cbofisf  ii.  191,  and  194 

tdittMs  Smffitiuu  *  DiAator  of  Alba;  his  pnniihment»        u  128 
Migrati$n  of  the  northern  nations,  i.  402 

Miktaij  employmei\t8 ;  whether  they  ought  to  be  joined  widi 
(civil  employments  in  the  fame  perfon,  i.  98.     Govemmebt 
eftabliihed  by  the  emperors,  i.  129.     (Men)  oojrht  to  be 
,  diecked,  1.  98,  99 

iAi^tia  French,  in  the  earlieft  times  of  the  jjdonarchy,        ii.  405 
ilfi7/r^water)  »•  144 

Mini  of  precious  flones,  di(covered  in  China  t  why  fliut  up, 
i.  146.  Of  filver  in  Spain,  ii.  57.  In  the  Pyrenean  moun* 
tains,  ibrd*  Of  Germany  and  nungary,  i.  3je,  and  ii.  %. 
Of  America,  ii.  80,  ^  fiq*  and  93.  How  tne  Indians  ex- 
tract the  gold  from  thence,  ii.  82.  Calculation  of  their  pro- 
dua,  ii.  83.    Their  ufe,  ;  ibU^  liftf. 

Minifitrs  abler  in  monarchies  than  ia  delpo^e  govenuneots,  i. 
40.     They  ought  not  to  be  judges,  i.  ii; 

Minerity,  long  at  Rome,  i.  71.     Why,  M* 

fHinoj:  his  laws;  what  they  fuppofe^  i.  53.  His  maritime 
power,  ^  ii.  35 

Moderation^  what  if  is,  i.  33,  and  78.  NeceiTary  in  an  arifto- 
cracy,  ibid.    Of  the  Romans,  in  puoiihments,  i.  129 

Modify  violated  in  the  punifliment  of  crimes,  among  a  oertua 
people,  and  under  Tiberius,  i.  2^7.  Of  flaves,  fecoredby 
the  lawn,  i.  357,  358.     Natural,  L  38s 

Momtrebsf  compared  to  the  fea,  i.  23^    Happier  than  defpotic 

J)rince8,  i.  82,     Whether  they  ou^ht  to  fit  in  judgment  them* 
elves,  ii.  1  f  2«  11 3>  and  242.     How  they  ought  ta  gowjn, 
4.  298,  299,  Regaid  which  they' owe  to  their  Uibjeds^  i.  300 

Mmarchj: 
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-Monitrtiy :  its  laws  relative  to  the  confUtution'>  i:  %  i,  ii*  Na- 
,tofe  of  its  ^v^metoty  i6fd.  (f^  fiq.  Its  advantage  over  re- 
publics, i.  79.  And  over  a  defpotic  government,  i.  80.  Its 
cxcellencyy  ibid^  its  didtndive  propei-ties,  i.  178.  Its  end 
xA*  vieiv,  J.  ^  I .  Its  felicity,  i.  298,  299.  Neceffity  of  the 
intermadiate  powers  ^c.  in  a  monarchy,  i.  21,  and  81.  Ne- 
oeffity  of  a  depofkary  of  ^the  laws  in  a  monarchy,  i.  24^ 
How  it  is  corrupted,  i.  i66,  -Cotifequences  of  this*  corruption, 
i.  1B7.  How  it  provides  for  its  fecurity,  i.  190.  Whether 
it  ought  to  make  conquefts^  i.  2Q2.  Whether  the  ancients 
had  a  right  idea  of  it,  ii.  266,  and  269*  How  monarchies 
were  formed,  ii.  267.  Univerfal,  whether  it  be  advantageous 
to.  a  prince  to  aim  at  it,  i.  192.  Ancient  monarchies  of 
Greece^  \,  241.  How  the  tliree  powers  were  there  didri- 
boted,  ri^.  Mkmarcky  of  the  kings  of  Rome,  i.  242,  243 » 
How  the  thte^  ^towers  weHs  their  difh-ibuted>  ibid,  French, 
why  hereditary,  ii.  509 

Vhtu^fiet^  ii.  206 

Mc^  '  whether  the  raffing  of  it  ougfht  to  be  intruded  to  the 
executive  power,  i*  235.  Its  neceffity,  ii.  88,  89.  Its  ufe, 
.»•  8^,  &  /0fp  Ancient  of  the  Athenians,  ii.  89.  And  of 
the  Rdftatis,  /^W.  Ided  and  real;  definition  of  each,  ii. 
921;  Ideal ;  why  fubftittited  in  the  place  of  real,  Wd.  Real, 
in  what  c^ib  preferable  t&  thfe  other,  iiid.  (Variations  of) 
dtflgeroii^,  ii.  9^^  and  109,  110.  (Recoining  of)  its  effedU 
l^ith  regard  to  the  e^hahge,  ii.  107.  With  regard  to  the 
Alte;  ii.  109.  With  regard  to  the  fp^cie,  i^;V,  Altered  under 
fevei^  eihplei'oi^,  ii.  1 14.  Proceedings  of  tlie  Romans  with 
refped  to  m<](n^,  ii.  no,  and  114 

Moaks:  -caufe  of  their  attiachmeht  to  their  order,  i.  5  9.  Of  tlieir 
being  incHhable  to  feverity,  i.  119.  Deffroyed  by  Henry 
VIII.  ii.  169.  In  what  country  tlieir  inflittttion  begah>  i.  334 

^»ifodhs :  they  prevail  in  the  Indian  fe^s,  ii.  48 

Mffrdliff  (laws  of)  recal  manfkitid  to  thetoTelv^s,  f.  4.  Are 
agreeaUeto  thofe of  religibn,  ii.  178 

IMi^oA,  never  io  pare  in  mon^rcllies  a^'  in  r^ublican  goverur 
imnts,  i.  43.  What  crimed  are  prejudicial  to  them,  i.  ^71, 
&  feq.  How  they  ought  to  be  pnnifhed,  ibid.  Jt^efs  flrift 
now  than  formerly,  i.  149,  156.  Morals  or  manners  ofna*^ 
tkms,  what  they  are,  i.  445.  (Change  of)  caufp  of  revblu- 
tiOBSt  i.  441.     Piftinft'froib  bwsand  cufto^  i.  445 

Mortmain  (lands  in)  their  origin,  '  r-  ^     .       iL  388 

fdofis'  wifdom  of  his  laws,  ii.  201.  His  laws  With  regard  to 
flaves,  r  .      '      .  >  i-  364 

ptotber  Country ;  conddered  in  relation  to  its  cplony,  ii«;78.  Its 
trade  with  the  colony,  '       .  ibid^ 

Movable  effeds :  in  ^bat  they  confift,  ii.  20.  To  whom  they 
belong,  ibii^ 

ypL.  It.  O  Q  Mo»nt0in$ 


INDEX. 

Mountains  of  filver^  ii.  $7 

Murder y  how  panifhed  among  the  ancient  Greeks,  ii*  188 

Mufcowtijf  why  they  fell  themfelves,  i*  353 

Mu/covy  :  its  laws  anobilru£Uon  to  its  trade,  ii.  115.  Its  confii- 
tutiop  in  regard  to  the  fucceflion  of  the  empire,  1.  88,     (Em- 
perors of)  endeavour  to  moderate  their  defpotic  power,  L  86 
Mufr't  its  influence  on  manners,  L  53,  &>^f«     On  fouls,  i«57. 
Neceflary  among  the  Greeks,  '  L  56 

N. 

Nations ;  how  they  ought  to  a£l  towards  one  another  in  peace 
and  war,  i«.7,  8 

Navigation^  of  the  ancients,  how  far  it  proceeded,  ii.  49.  Its 
'DtogTt^St  ibid,  ^  fiq.  Of  Europe,  its  influence  on  the  nnin- 
Der  of  inhabitants  of  Europe,  ii«  165.  On  rivers  forbidden 
by  an  ancient  law  of  the  Geores,  ii.  196 

Negroes :  whether  we  have  a  right  to  infiave  them,  i.  352.  Of 
the  coafl  of  Africa;  what  fort  of  money  they  make  afe  of, 

iL  96 

Nero  (the  emperor)  forms  a  projed  of  abolifliing  all  impofts,  i. 
3  24.  Whether  he  aboliihed  the  duty  of  the  five  and  twentieth 
partariling  from  the  fale  of  flaves,  i*  311 

Nohility :  they  are  invefted  with  the  whole  authority  in  an 
ariflocracy,  i.  1 8.  A  fenate  is  neceflary  among  them,  ibii» 
Fundlions  of  this  (enate,  ibid.  How  they  reflrain  the  people 
in  an  ariflocratical  government,  i.  32.  How  they  may  re- 
iirain  themfelves,  ibid.  Whether  they  ought  to  afled  ex- 
ternal diftinfUons,  i.  72.  Whether  ifc  is  proper  that  they 
ihould  coll^  the  taxes  in  an  ariflocracy,  i.  7^.  Means  of 
making  them  avoid  extreme  poverty  and  exorbitant  riches, 
>•  7^*  77*  What  fliare  they  ought  to  have  in  the  diflribauoa 
of  the  three  powers,  i.  228,  &f  feq.  By  whom  they  ought 
to  be  tried,  i.  232.  DiflinS  from  the  ingenui  and  theflaves, 
i.  370.  They  are  eflential  to  a  monarchy,  i.  22^  The  re- 
lation they  (land  in  to  the  monarch,  ibid.  What  is  moft 
firongly  recommended  to  them  by  honor,  i.  46*  Whether 
they  ought  to  be  permitted  to  trade,  i.  y^,  and  ii.  18.  Thejr 
are  the  child  and  parent  of  honor,  i.  78.  They  are  the  bond 
that  con.nedbt  the  prince  and  his  people,  ibid.  They  are  die 
fupport  of  the  throne,  i.  i6g.  French :  their  fituation,  iL 
18,  19.     Their  antiquity,  ii*  4J3 

Noblenefs  requiflte  in  our  virtues,  i.  42,  43. 

Normans :  their  depredations  piit  an  end  to  the  difputes  of  the 
clergy  and  the  nobility,  ii.  49; 

Nortb  (people  of  the)  compared  to  thofe  of  the  fonth,  1.326, 
^  /eg,  and  ii.  25,  26.  Their  temperament,  i.  326,  398. 
How  theyarc  adtuated  by  love,  i*  330^     They  make  an 

admiiifible 
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/admirable  (land  againft  the  Romans,   and  at  length  fubvert 
that  empire^  i.  332.     Why  fomuch  inhabited,  i.  402 

O. 

Oatlf,  how  greatly  regarded  by  the  Romans,  i.  174,  (Trial 
by)  in  what  caie  it  might  be  afed,  i.  453.  py  what  laws  ic 
was  authorized,  ii^  291,  UJiq,     Maintained  by  the  clergy, 

ii.  299,  ^/e^f 

Ohejiince^  dificrent  in  moderate  ^nd  4crpotic  governments,  i.  39. 
recommended  by  honor,  in  monarchies,  i.  45.  What  limits  are 
prelcribed  to  it  by  honor»  ibid.  The  mod  paflive,  in  what  go« 
vernment  it  is  requifite,  i.  39*  What  it  fuppofes  both  in  him 
that  commands,  and  in  him  that  obeys,  i.  47, 

Oecommy^  the  fupport  of  commerce  in  republics,  ii.  4,  ^.  (Comr 
inerce  of)  in  what  it  confiils,  ii.  4,  Whether  it  is  proper  for 
^lonarphies,  ii.  4,  5^  Nations  that  iiave  carried  on  this  com* 
inerce,  ii.  6.  Their  origin,  ii.  7.  Whether  it  is  proper  to 
reftrain  this  .com.mez:ce,  ii.  9,  ic^  Infiitutions  ^d^pt^d  to  this 
commerce,  ii.  1 1 

Qld  men  honoured  ;at  Sparta,  i.  69 

0//ia» law;  the  deiign  of  it,  i.  156^  Fjerment  in  the  fenate 
upon  the  womens  infilling  on  the  revocation  of  this  law,  ibid. 

Orders  of  a  defpocic  prince,  can  neither  be  eluded,  nor  contra- 
dided,  '  i.  40 

Qftracifm :  accordiji^g  ,to  what  laws  it  ought  to  be  considered,  ii. 

244,  and  354.     Againfl  whom  it  ^as  ufed  at  Athens,  ii. 

245.  Mifchief  it  did  at  Syracufe,  ii.  354 
OxMj  (river)  its  ancient  llate,  ii.  29.  Why  it  runs  no  longer 
'   into  the  Cafpian  fea,  ii«  30 

p.    • 

Papgr ;  its  u(e  in  regard  to  money^  ii.  90 

Patian  (law)  enaded  under  Auguftus,  iiw  152.    Softened  by  Ti- 

oerius,  ii.  157.    The  deiign  of  it,  ii.  269,  26^. 

paradox  of  the  ancients  in  regard  to  manners  explained,  i.  539 

&r  feq. 

Paraguay,  propofed  for  a  model,  ^*  5  ^ 

Paramount  (lords)  how  the  right  of  jurifdidlion  devolved  to  them, 

ii.  307,  ^  feq.     Appeal  to  their  court,  ii.  312,  ^  ftq. 

Pardvn  of  a  criminal,  inuft  never  be  mentioned  to  the  king  of 

Perfia,  i.  40.     The  power  of  granting  it,  to  whom  it  belongs, 

i.  113.    How  it  is  loft,  ibid.    Its  eveds,  ibid.    {Letters  of) 

i.  132 

'parliament  (French) :   what  kind  of  jurifdiflion  it  had  formerly, 

ii.  337.    Made  9  permanent,  or  fixed  body,  i^/i/.    Origin  of 

different  parliaments,  ibid. 

Paffions  defcend  from  father  to  (bn»  i.  49 

Patricfaus :  their  prerogatives  under  the  kings  of  jEtpme,  i.  24C^ 
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raiie  the  jealoafy  of  the  Plebeians,  ibid.    Humbled  by  Servius 
TuUius,  i.  246 

Peace  :  in  what  cafe  it  would  be  the  firll  law  of  nature,  i.  g. 
Between  the  Mafcovites  and  the  Turks ;  motive  which  har- 
ried die  Turks  to  conclude  it,  i.  85.  Between  Gelo  king 
Syracufe,  and  the  Carthaginians,  i.  20  r.  The  natural  efFe£l 
of  commerce,  li.  z 

peers  were  made  a  party  in  the  appeal,  ii»  305.  Why»  ihid. 
Their  fate,  if  overcome,  ii.  306,  507.  Appealed  of  default 
ofjoftice,  iL  31J,  314 

Pegu :  principal  points  of  the  religion  of  this  country,      .11.  1 79 
Pern  (Mr.)  compared  to  Lycurgus,  i.  51,    The  principal  aim  of 
his  laws,  ihid. 

Pemmee;  u.  182 

Pemftesf  (laTes  of  theThei&Hani,  i.  5$ 

People^  in  a  democracy  invefted  with  the  fovereign  power,  i.  1 1. 
What  thev  onght  to  do  of  themfelves,  i»  12.     what  by  mi- 
nifters,  %mi>    They  ought  to  have  the  chooiing  of  their  mi- 
nifters,  i.  13.     And  of  die  fenators,   ibid.    Their  difcem- 
ment,  ibid,  and  i.  227^    Whether  they  are  capable  of  the 
)wiminiftradon  themfelves,  i.  14.    (The  lower  ibrt  of)  ought 
to  be  direded  by  thofe  of  a  hieher  rank,  i.  17.     They  aft 
*  through  paflion,  ibid.    How  the  divifion  of  die  people  into 
certain  dafles  influences  the  government,  i.  14.  Whether  diey 
have  a  right  t6  make  laws,  and  en  what  occafion,  i.  1 7.    In 
an  ariflocracy,  what  fhare  diey  ought  to  have  in  the  govern- 
ment, i.  18.    Of  whom  they  receive  the  laws,  i.  32.    They 
ought  to  know  what  becomes  of  the  public  money,  i.  74. 
!Difiicnlt  for  them  to  be  virtuous  in  a  monarchy,  i.  34.  Under 
a  defjpotic  prince  they  are  in  %ftate  of  flavery,  i.  83,  ^  M* 
Cauie  of  their  corrupdon,  i.  1 64.    Their  iafety  is  the  fnpreme 
law,  ii.  249 

ttfin:  (king)  under  what  peienee  he  makes  himfelf  mailer  M 
.    Neuftria  and  Burgundy,  ii.  465.  '  He  becomes  mailer  of  the 
monarchv,  ibid,    iiis  laws  in  fiivonr  of  the  clergy,  ii«  469. 
Divides  nis  kingdom  among  his  children,.  .  if.  480 

Pipim  (the  family  of  the)  (hew  a  regard  to  the  clergy,    ii.  46; 
Pmeciemsf  manured  the  land  for  the  Cretans,,  i.  5; 

Perfia  (kings  of)  their  ohlen  are  irrevocable,  i.  40.     (Cuftom 
of)  with  regard  to  going  eot  ^(  die  kingdonr,  i.  303 

Perjums:  the  extent  Of  their  empire,  ii.  39/   Their  power  re- 
duced by  thcOrcek»,  iM*    Their  cobmeice,        li.  40,  41 
PhoftdcianSf  their  trade ;  it  renders  them  neceffiuy  to  all  other 
.    nadcms,  *  ii.  1: 

Phile :  explication  of  a  paflkge  of  this  author,  concerning  the 
marriage  of  the  Athenians  and  Lacedaemonians,        i.  03, 64 
Phjificiamt  puniihed  at  Rome  for  their  negligence,  ii.  362 

PkgMti 
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PlaguBi  common  in  Egypt,  i,  340.  Laws  to  prevent  its  fpread* 
ing,  iM.     Behaviour  of  the  Tarks  in  this  refped,        ihid* 

Plktk^  judgment  of  his  laws;  i.  50,  and  53.  His  opinion  of 
mo(k  con  Armed  by  Ariflotle,  i.  54.  Qf  presents,  \.  95.  Of 
the  yei^ality  of  employments>  i.  100.  His  complaints  in  re» 
gftrd  to  trade,* ii,  %i    What  he  fays  of  triading  towns,    li,  17 

fkbtitms:  they  were  made  capable  of  being  raifed  to  public 
offices  tx.  Rome,  i.  14.  And  yet  rarely  chofen,  ibid,  and 
174.  At  what  time  they  obtained  the  privilege  of  judging 
the  patricians,  i.  249,  How  they  made  themfelves  mafters 
of  the  fuiF/ageS)  t.  248,249 

^Ubifiitai  what  they  were,  i.  252 

Plutarch :  his  opinion  in  regard  to  mufic,  ii.  $4*  What  he  fays 
of  the  Thebans,  i*  $7 

Potts  fatyrical,  puniihed  with  death  by  the  decemvirs,      i.  izS 

Poland:  judgment  of  its  government,  i«  21.  Viev/ or  end  of 
its  laws,  !•  221.     Its  rithes  and  commerce,  ii.  2^ 

Police :  its  regolations  diftind  from  the  ci^l  laws,  i,  226.  The 
defign  of  it,  ibid^ 

folitinefi  neceflary  in  our  behaviour,  1.  44.  From  whence  it  is 
derived,  ibid.  When  it  is  moft  generally  to  be  found,  ibid. 
It  is  as  pleaiing  to  thofe  by  whom,  as  to  thofe  towards  whonii^ 
it  is  pradifed,  «  ibid^ 

political  law ;  its  definition,  i.  7.  State,  what  it  is,  i.  8.  Power, 
what  it  comprehends*  ibid.  Body,  depoiitai^  of  the  laws  in  a 
monarchy,  i.  24.  Laws,  diiUndt  from  the  civil  laws  and  the 
laws  of  nations,  ii.  246 

fofygHatty;  its  relatioh  to  the  climate,  i.  371,  Occaiion  of 
luxury,  ].  372.  Whether  it  is  ufeful  to  mankind,  i.  375. 
Bad  effeft  of  polygamy,  ibid,  l^  feq^  When  once  eftabli(he4 
in  a  country,  it  ought  Hot  to  be  aboliflied  without  fome  pre- 
cautions, ii.  231 

Potttificati^  didindl  from  the  empire,  ii.  208 

Porky  forbidden  in  certain  countries,  ufed  in  others,     '    ii.  195 

PorP  free :  ufeful  in  an  oeconomical  commerce,  ii.  i  z 

Portions  or  dowries  of  women,  di^rent  in  dif{erent  governments, 

i.  156,  157 

Pcrtuguefi:  they  difcover  the  mod  (butJierp  point  of  Africa,  ii. 
76,  Their  trade  to  the  Baft-Indies,  ibid.  They  meet  the 
Spaniards,  ii.  "jj 

Po^verty  of  the  people,  Ii.  3,  4.  How  many  ibrts  there  are,  ibid^ 
Bffeds  of  each,  ibid.  Of  the  fubjeds,  whether  it  contributes 
to  render  families  more  nuAcrousf  iu  140.  In  what  it  con- 
Ms,  ii.  22 

Power  difierent  in  a  defpotic  prince  and  a  monarch,  i.  40.  Has 
need  of  bong  checked,  i.  220.  Three  forts  of  power  in  a 
ilate,  i.  221.  Whether  they  ought  to  be. united  in  the  fame 
ptrfoa  pr  the  fame  body,  i.  222.    Effe^  of  this  union,  i.  223. 
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kSk€t  of  their  diTunion*  i.  ^34,  235.  To  whom  they  oogkt 
to  be  intnifted,  i.  227^  V /eq.  How  diflribated  in  EneUnd, 
i.  221  y  ^/iq*  How  in  the  Roman  repoblic,  ]•  247,  and  261. 
In  the  Roman  province»  i.  264,  ^/^q* 

P^if^of  refolvingandreieftingy  whatisnnderftoodbyity  i.  228 
In  whofe  hands  it  onght  to  be  lodged,  iii^f.  ^  fiq*    Its  nie» 

ibid^  and  23^ 

Powir  pf  redemption ;  dangerous  in  ;in  arifiocracy,  s.  77*  Ufc- 
fal  in  monarcnies,  i.  78.    At  what  time  it  coald  take  place, 

i.  518. 

frators :  they  ^evife  hew  forms  0/  a^Uons,  i.  1 1 1,  l^hey  foe* 
ceed  the  confuls  as  judges,  i,  255.  How  they  adminificred 
juftice>  i.  256 

Precipts:  what  is  underllood  by  them,  ii.  448.  Their  ufe, 
ibid.    By  whom  aboliflied,  i.  449.    Abufe  made  of  then, 

ii.  490,  ^M' 

Precipts  of  tfSijpoxu  diftinf^  from  counfels,  ii*  178 

Prtrogati'vet  otthe  nobility,  whether  it  is  proper  they  (honld  be 
communicated  to  the  common  people,  i.  78 

Prfftnts :  uied  in  defpotic  governments,  i.  94,  95 .  Odious  in 
monarchies  and  republics,  i.  ^^^  Law  of  the  Romans  upon 
this  fubje^,  ibid, 

Pnfumptiw  of  the  law,  ii.  368.    Of  the  judges,  '  iHL 

Prite  of  things :  how  it  may  be  £xed,  iL  95 

Pride^  is  the  caufe  of  our  politenefs,  J.  44.  Of  courtiers,  its 
canfe,  and  different  degrees,  i.  44,  45.  Dangerous  in  a  go- 
vernment, i.  438 

Priefts^  why  inilituted,  ii*  203.  Their  fundions,  ibid.  Sc- 
parate  from  the  reft  of  mankind,  ibid^ 

Primogeniture^  (eejeniorityf 

princes^  the  fource  of  all  power  in  a  monarchy,  i.  22.  In  what 
their  real  power  conMs,  i.  191,  Whether  it  is  proper  for 
them  to  engage  in  commerce,  ii.  1 7.  Their  authority  ia 
fixing  the  vsune  of  money,  ii.  98.  Their  refpedive  fitnatioo, 
compared  to  one  another,  ii.  246 

Principle  of  governn^ent,  diftind  from  its  nature^  L  27.  Of 
democracy,  i.  28.  Of  ariftocracy,  i*  Ji-  Of  monarchy, 
1.  3  J.  Of  defpotic  government,  i.  38.  Effc^  refnltingfitna 
the  goodnefs  and  corruption  of  the  principles  of  eovemment, 
i.  58,  &r  fsq,  How^hey  are  corrupted,  ii.  59,  iSfiq.  Means 
of  V^fervine  them,  i.  176,  and  180,  &)6f. 

Prifiners :,  (a  defpotic  prince)  lofes  all  his  authority,  L  84 

PriviJegeu  neceffary  in  monarchies,  i,  105.  Exdufive,  are  not 
always  proper  in  trade,  ii.   11,  i8« 

probity  of  the  Roman  people,  .      i.  ito 

Proceedings  at  law  formerly  public,  ii.  323,  324.  How  they 
became  fecret,  ibid,    Epopha  of  thi9  change,  ii.  324 
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Procifs  between  the  Portugueie  and  Spaniards,  on  what  occaiioof 
ii.  77.     By  whom  adjadgedy  ibid, 

ProfeJIi^tts:  ^adi  has  its  particular  lot,  L  525.     Whyether  it  im- 
proper th^t  every  Ton  fhould  continue  in  the  (ame  profeflion  a|s 
his  father,  ii.  19.    Whether  this  will  make  him  fucceed  better 
in  it,  ^  ^  ibid. 

Ffotf  negatinft^  in  what  law  adipiitted,  ii.  291,  ^  feq^zxA  3pi. 
KejeSed  by  the  fpiritual  courts,  ii.  304,  Is  the  occafion  of 
the  cufbom  of  judicial  combats,  ii.  294,  and  304.  Ii)iru£ici<v 
cncy  of  thi?  proof,  .  ii.  300,  l^  foq, 

fropagati^  of  mankind :  how  it  may  be  encouraged  by  legifla-? 
tors,  ii.  144.  Of  religion  ;  obftacles  it  may  meet  with,  ii.  2  id 

ProfcripttimSf         *  j^  ^,^0 

Profecutor  public,  unknown  to  the  ancients,  ii.,  327^,  IS/fiq,^ 
His  function,  ibid.    At  what  time  this  office  began,  ii.  329 

proftitution^  contrary  to  propagation,  iu  i^z^  l^  feq. 

Public  (s:oody  in  what  cde  it  ought  to  take  place  of  Uiat  of  the 
moiviaual,  u.  2^0. 

funiflmenti :  their  difference  in  regard  to  the.  nobleman  and  the 
peafant,  i.  120.  In  what  cafe  aboliflied  at  Rome,  ibid,  and 
1 29.  ExceiHve,  their  imperfedUon,  i.  1 24.  They  are  conr 
ne&ed  with  the  nature  of  the  government,  i.  127.  Divided 
into  three  claifes,  i«  120.  Their  nature  ought  to  be  propor-- 
tioned  to  that  of  the  crimes,  i.  130,1  ^^f*  ^d  270.  Peci^-* 
siary,  !•  133.  Corporal,  ibid,  Againfl  the  incontinency  of 
women,  i.  154.  Of  death;  why  lawful^  h  349*  Agaiait 
celibacy,  ii.  154.  Againft  unlawful  marriages,  1^.  157.  Differ- 
ent againft  falfe  witnefTes,  ii.  357.  Reafon  of  this  difference, 
ibid  i^/eq.  ConduAof  legiflators  in  refped  to  punifhmedts^ 
i.  Its.  Too  frequent  are  the  forerunners  of  revolutions  in 
China,  ibid.  In  what  countries  punifhments  ought  to  be  more 
or  lefs  fevere,  i.  118,  119.  Abufe  th^it  may  be  made  of  them, 
|.  122,  123.  Of  breaking  on  the  wheel,  why  invented,  i.  122* 
Whether  it  has  the  deiired  efFedt,  ibid.  Whether  they  ought 
to  be  the  fame  for  thofe  who  only  rob,  and  thofe  who  add  mur- 
der to  robbery,  i.  1^2.    'il^hefr  effe^s,  i.  447,  4^8 

^efttons  in  regard  to  the  relation  of  laws  to  the  principal  of  go- 
'  vernment,  I.  97.  Solution  of  thefe  ouefHons,  ibid,  Ii  feq. 
Perpetual,  what  they  were,  i.  152,  and  2519,  260.  Effe^of 
their  eftablifhment,  in  regard  to  the  domedic  tribunal,  i.  152. 
Of  fad,  by  whom  determined  at  Rome,  1.  256.  Of  right, 
by  whom  judged,  tbid,. 

^fftorsj  chofen  at  Rome  to  adminifler  juftice,  i.  230.  What 
ihare  the  fenate  had  in  the  nomination  of  the  quef(or8;i  ibid^ 
pfparicidcs  ^id, 
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lUuk  or  tortare  of  criminals ;  whether  it  is  ablblotely  neceffiuy,  L 
132.    This  praftice  reje^ed  in  England,      UiJ.  and  ii.  457 
jU(gufa :  how  long  the  magiftrates  of  this  city  continaed  iii  their 
office,  ^  i.  20,  21 

HfJbry  in  the  mouth  of  a  monarch  is.  often  attended  with  had 
confequences,  i.  300 

Ufa/oHf  whether  there  is  a  primitive  one,  i,  2.     Of  Uws ;  of 
what  kind  it  ought  to  be,  *"    ii.  366,  &  /ef, 

Rt calls  to  the  fucceffion,  inlHtated  by  the  Salic  hw,  i.  4181  iffy* 
Jticeivers  punifhed  in  the  fame  manner  as  the  thief,  ii«  358,  (i 
fiq.     Whether,  this  law  is  jaft,  u.  3C9 

RecoHciHations  e^abliflied  by  religion,  ii.  iSj 

RedenntiQH  (right  of)  how  eflablifhed,  ii.  cia 

Rtgal  laws  at  Rome»  whether  they  were  proper  for  the  repnuic, 
i.  121.    Why  preferved  by  the  decemvirs,  iM* 

Reitfters  public :.  their.original,  ii«  34^.     Called  olim^    i|.  337 
Rations :  laws  ^e  relations  derived  from  the  nature  of  this^» 
i,  I.    That  of  God  to  the  qniverfe,  i.  2.  'Of  hi?  laws  to  his 
wifdom  and  power,  iiid.    Of  juftice,  antecedent  to  the  laws 
by  which  they  are  eftabiifiied,  i«  3 

Relspha  (laws  oQ  remind  man  of  his  duty  to  God,  i*  4,«,    (Poice 
.  of)  in  a  defpotic  government,  L  24,  25,  40,  aq4  86*  Cmj^ 
of  this  force,  iiU*    What  crime?  attack  it  dircdfy,  L  271. 
its  influence  on  the  propagation  of  the  human  (pedes,  ii.  i6p« 
j^nd  on  government  in  general,  ii.    173.    Fal&  telimnf; 
which  of  them  may  be  reckoned  the  b^,  ii.  171.     QhriftjiP, 
what  fort  of  government  is  moil  agr^e^ble  to  it,  ii.  1 74.    Ad- 
vantage it  has  over  all  others^  even^i^  regard  to  thia  lifc»  M* 
In  particular  over  the  ^^lahometan  religion,  i^s4%    Pfotc^ftant, 
what  government  it  is  m9ft  ^^^i^^^le  tp,  ii.  1761^    Why  it  is 
more  fpread  ii^  the  North,  iL  77.      Of  C^vii^  ^'^^-    Of 
Luthier,  i^/V.  Ofthe 'f  altars  under  JeBg;his(rKban»ii#  184.  Of 
the  iile  of  Formofa, /^/y,  Oftheiadians,  ii.  i8c«  Milhometapt 
agreeable  to  defpotic  government,  ii.  174.    Falfe  ones,  are 
fometimes  correded  by  the  Qyil  laws,  ii.  186.     (Laws  of) 
how  they  have  the  efFed  of  civil  laws,  ii.  188.    What  they 
pi^ht  to  infj^ire^ .  ii,  19.2.     (Local  Uws  p()  ii.  194.     (TnAt> 
pbAting  of  a)  from  on^  QOiifitry  tQ  aAOthor,  ii^  Lg^*    1Mb- 
^es  Qrattaf:.hment  to  diff^icciit  religi.(vij|»  \L  1^7.  (Tqlerati^ 
ojf)  ii.  2p8.     Commanded  in  certain.  u4t}oivi,.  iL  216.     (Laws 
of)  fubordinate  to  the  laws.of  natvijc^j.  iii..  2^7.    WhetlMr  thfy 
can  regulate  the  civil  law,  ii.  229.    Its  influgiQ^  qa  8Mr- 
riages,  ,  ii.  2|2,  (^^ 

Rmoffjfraifces^^  whether  th^  arc  pcr^^ji^te^  ia  a.dc^UQ  gOVM* 
ment,  1.  39.    Their  ufe  in  monarchiesi  u  80 
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l^emindaiiw  of  the  facceSkm  to  tke  crowa,  ii.  14^  35a 

R^ne/eniathfc^Khiq^  by  the  pe<^le»  L  226^    For  what  r^on, 
iiU,  Advantage  accriung  from  thesce^  r'/vV*    Whetkar  they 
.pQght  to  be  acoottiit^lc  to  their  ceDftituems,  u  227.    What 
they  ooght  to  be  cholen  for,  i«  2^ 

Rffnblkt  is  divided  into  ariftocracy  and  democracy,  i.  li,  12. 
Pefinitipn  of  each  of  thele  goveiamentSy  ibi^L  How  it  be- 
comes a  monarchy,  i.  19.  If  a  fmall  one,  whether  it  can 
often  chan^  its  magiftrates»  i.  20^  21.  The  negkdof  its 
laws  is  a  marli;  of  imminent  deftru^usm^  i.  29.  Whether  the 
people  in  a  republic  are  always  virtuoas,  L  41.  Hov  it  ia 
cormpted,  i.  165.  Means  or  remedying  its  corruption,  i« 
175.  Its  difbndive  properties,  i.  177.  Whether  it-  be  tO' 
hec  advantage  to  enlarge  her  territocy>  thii.  Whether  fhe  caa 
peferve  her  conquelb,  i.  264*  Trading,  aa  exceHeat  law 
m  her,  i.  6y.  Of  Greece,  how  many  forts  there  were,  ihU. 
Spirit  of  thoie  republics,  i.  17c.  Why  they  douriihed  (b 
\9mgt  i  i86«  Confederate;  what  is  meant  by  it,  i.  1%^. 
.  Advantages  arifiog  {rom  it»  iM.  Whether  one  of  the  con- 
jederate  ftates  can  conclude  an  alliaxice  widiont  the  confent  of 
theothers»  i.  i88.  Whether  it  can  make  »  conqueft  over 
.  smoiheffi  i.  202*  Ancient  repoblics)  a  great  feult  they  were 
fobjedto^  ,  i.  226,  22/ 

Jb^^Aiiini  (right  of)  granted  to  men  and  not  to  women,  i* 
184.  Inyiiflice  of  this  ineqoaiity,  rhid.  Common  at  Athens 
between  man  and  wife,  i.  386.  In  v/h^t  cafe  ir  cannot  take 
pkce,  iT  $B^\  When  the  Romans  made  ufe  of  it>  i.  387. 
Mr  what  caofe  the  emperors  perrnktod  women  to  ufe  this 
privilege^  ^  i.  45c 

Rj^fiM^  of  the  Roma»  emperors,  ii.  370*  Fault  fbnnd  with 
tbem»  Hid.  Rflfafed  by  foaie  princes^  iiid,  Abctfilhed  and 
HheftabKAied,  iM. 

XMalMm,  (pnoiflimcat  of)  in  what  conntries  it  is  moftafed, 
L.  1 34*  Lini^ons  made  therein  by  the  law  of  tlie  twelve 
tables,  iM. 

J2#Wtf  Asy  of  C0D%iraciest  in  what  cafe  nctefiary,  i,  2^8.  The 
crime  of  not  revealing  puniihed  in  Japan,  i.  289 

Rivingi  forbidden  after  latisfaftion  received,  ii*  414 

ihcH»«{//  of  die  ftate,  how  they  ought  to  be  fiaed,  i.  -  5o^^ 

J^mtimott  of  a  ftate,  how  it  happens,  i.  69%  Whether  it  isal- 
waya  attesded  widi  war,  i.  82.  Reftore  the  laws  to  their  dne 
Tig^ur»  i.  247 

lUvfards,  ^xcefllvc^  marie  of  the  decline  ci  dates,  i.  96,  07* 
Jiidgmentofthofe  which  were  granted  by  certain  erapcrors>iM. 
HhdUt^  end  or  view  of  its  laws,  !•  22.1 

JUr»  enqiloys  %.  ^at  number  of  men,  o   ^'  '4' 

^icMeu:  (cardinal)  hit  opinion  cooeeming  ihedwiio'of  mini- 
ilers,  i.  34,  35.   Infinuates  defpotic  gov^rnmentj  i,  80,  and  82 
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kichs  .*  whether  they  are  always  the  caufe  of  the  coiropdon  of 
mannersy  i.  669  6j,  la  what  cafe  this  happens,  iSid^  Of 
the  Roman  people,  i.  74.  To  what  afe  they  were  applied  in 
the  Greek  repablics,  1.141.  Of  a  ftate,  their  efl^  aad  caafe, 
i«  306,  307.  and  ii.  28.     Of  woman,  the  caofe  of  luxury, 

•  ■  ii.  267 

RipMarian,fx2Xiia :  their  law  difierent  from  that  of  the  Saliao 
Franks,  '      ii.  291 

RdSery:  how  pnniflied  at  Rome  jn  freemen,  ii.  358,  359.  And 
in  daves,  11.  3^*  Open,  puniihed  difierently  from  the  pri« 
vate,  ii.  3591  &/fj-    Reaibn  and  origin  of  this  proceeding, 

ii.  j6o,  t^/ef. 

Mfiht.    See  Gmiw. 

fymanjp  how  divided  by  Servras  Tnliius,  i.  14.  How  they 
fecore  their  liberty,  u  240.  They  lofe  their  liberty  nnder 
the  decemvirs,  i.  250.  How  they  recover  it,  i.  251.  Partis 
cnlar  caufes  that  procured  and  ascertained  their  liberty,  1. 
294,  295.  They  retire  to  the  Janiculnm,  and  npon  wluit 
occafion,  i.  295.  Their  laws  in  regard  to  divorce,  i.  386. 
t^orce  of  an  oath  among  thefe  people,  i.  1 74.  Their  genius 
with  refped  to  maritime  affairs,  ii.  62.  With  refped  to  com- 
merce, ii.  63.  Motives  of  their  wars  againft  the  Carthaginians, 
ii.  63.  Their  political  conftitution  contrary  to  commerce, 
ii.  64.  Extent  of  their  empire,  ii.  65.  They  avoid  trad* 
ing  with  Barbarians,  iM.  Their  internal  and  external  con].- 
sncrce,  ii.  66,  (sf  fi^-  Their  proceedings  with  refped  10 
snon'ey,  ii.  no.  In  what  drcaniftances  they  changed  the 
value  of  their  fpecie,  ii.  11  a*  Their  laws  on  afury  and  lend- 
y  ing  at  intereft,  ii.  123,  ^  M^  State  tod  number  of  the 
feveral  nations  before  &ey  were  conquered,  ii.  lAy.  Efiefis 
of  their  conquering  the  univerie^  ii.  148.  Xhor  laws  to  pro- 
SQOte  the  jpropagation  of  the  human  fpecies,  iMii  llidr 
.  deftruflion  plunges  the  univerfe  once  move  into  barbariim,  ii. 
1 6  3  .c  Their  laws  on  fucceffions*  ii.  25  3 .  Prom  whence  they 
are  derived,  ihii.  U/eq,  They  fhew  themfelves  wiferthan 
the  Greeks  in  the  punifliment  of  tyrants,  i.  290.  How  they 
put  a  Hop  to  the  devaflations  of  the  Barbarians,  ii.  253. 
Their  fituation  under  the  Franks,  ii.  38^ 

Rom :  the  number  of  citizens  that  compofed  its  meedngs,  was 
not  fixed ;  inconveniency  which  thence  arofe,  i.  i2«  Was  aft 
iirft  a  friend  of  ariflocracy,  i.  19.  How  judgment  was  pio- 
npunccd  in  this  city  in  criminal  matters,  i.  1 10.  View  of  ks 
government,  i.  220.  Its  ftate  under  the  kings,,  i.  242,  &>Sy» 
And  after  their  expuUion,  i.  245 

Romulus :  his  laws  in  regard  to  the  expofing  of  children,  ii.  16s 

RuUs  by  which  the  world  19  govemcti,  i.  s.  What  thefe  arc, 
fhid.    General*  in  regard  to  commerce*  ii.  j 

8. 
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s. 

Sacred  (laws)  allowed  the  plebeians  the  privilege  of  chdofing 
tribunes,  ^     -  u  257 

Sacrileges  fimple»  puniflunents  eflabliihed  ag^ainft  them*  i.  271. 

Secret,  whether  they  ought  to  be  punifhed,  i^/V.    Bad  appli- 

"cation  of  the  name  of  facrilege,  i.  279 

SaliclsLads:  what  is  underftood  by  them,  i.  4179  (S^/e^>  Whe- 
ther they  are  the  faine  thing  as  fiefs,  i.  422 

Sa/ichv/$i  explication  of  a  p^age  of  thefelaws,  u  416,  (sf/ej. 
At  what  time  they  were  compiled,  ii.  269.  Changes  they  re- 
ceived, i6id.  li/eq.  Difierence  between  them  and  the  laws  of 
the  Vifigoths,  t^r.  ii.  274.  Whether  they  were  eftablifhed  in 
Burgundy  and  among  the  Goths,  !!•  279,  &  feq. 

Salt:  trade  with  it  in  Africa,  ii.  8S 

Samnites ;  how  they  made  fo  long  a  (land  againft  the  Romans,  u 
50.  Their  origin,  i.  158.  A  cufiom  of  theirs  with  regard 
to  marriage,  ibi4<, 

^amf/«r>  Invade  Gaul,         x  ii.  283 

Sardinia  (king  of)  his  behaviour  to  ihofewho  refufed  to  accept 
of  public  employments,  1.  i)y 

Sardinia  iOand;  its  ancient  ftate,  is  40).  And  tinder  the  Car- 
thaginians,        ,  iiidm 

Satisf anions  ordained  by  the  laws  of  the  Barbarians^  ii.  410,  (sf 
fej.  Laws  againft  thoie  who  refufe  to  give  or  to  accept  of  fa- 
tisfa^Uon,  ii.  41^*  414.     Set  Cmpefition^ 

Savages  extr^ely  timid,  i.  j 

Saxons :  their  laws  in  regard  to  the  fatisfaSion  Cor  injuries^  ii.  91* 
Laws  given  them  by  Charlemain^  ii.  270.    Their  charader, 

>  ii.  272 

Scarcity  relative  of  gold  and  filver,  ii.  98.  ESe€t  of  this  fear- 
city,  ii.  98,  99*     Real,  ii.  98 

Schod  of  honour,  where  it  is,  i.  42 

Sea,  Cafplan  ;  what  the  ancients  thought  of  it,  ii;  46.  Red, 
what  people  traded  there,  ii,  32.  Indian,  when  difcovered, 
iL  32.     Seleuddian,  ii.  45.     Of  Antiochus,  i//V. 

Security  of  the  fiibjed ;  on  what  laws  it  depends,  i.  269.  Crimea 
that  difturb  it,  howpunilhed,  i.  271 

Seizing  of  the  perfons  of  merchants :  law  of  Solon  upon  this 
fubjed,  ii.  14.  Whether  this  be  a  good  law,  ibid.  In  what 
cafe  it  is  right,  -  ^*  '5 

Seleucus  Nicator :  what  projeA  he  formed :  this  projed  examined, 

ii.  30 

Senuramis :  conduiion  which  may  be  drawn  from  her  immenfe 
treafures,  ii.  28 

Senate:  neceflary  in  a  democracy,  i.  13,  Whether  it  is  proper 
that  they  (hould  have  the  power  to  enaft  laws,  i.  17.    Of 

Romf, 
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Rofflff  how  their  decrees  had  the  force  of  ^  perpetoal  hw,  'i. 
]8.  Their  authority  ander  the  kings,  u  243,  And  after 
their  expoliiony  i.  356.  OfAthens,  dltlind  from  the  Areo- 
pagus, 1.  69*    Of  Syracafe,  i.  163 

9mmi§rs ;  whether  the^  ought  to  have  a  right  of  replaciog  the  de- 
icient  memben  of  the  ieaate,  i.  i9«  Whether  xkmy  ought 
to  be  ibr  life,  i.  yo 

Smority  or  primogeniture  (right  of)  oagkt  not  to  take  place  in 
an  ariftocracy,  i.  jjm  How  it  was  cftabhihed  ainoaig  the 
Franks,  ii.  510 

Sernfice  (double)  of  the  vaffids  to  their  counts^  ii.  407 

SgfHfituSt,     See  Slofwry. 

SiMHiudes :  they  were  common  in  France,  ii.  334,  ^/eq, 

Strviui  Tuiiins :  di?ifion  he  made  of  the  Aeman  people,  L  14. 
He  alterfe  the  conilitu|ion  of  Rome,  i.  244 

SiXH  (the  di^rence  of)  invites  mankind  to  aflboiate,  L  6«  Their 
Inequality  relative  to  dinrates,  i,  ^70 

Shame:  its  dkGt  upon  mankind,.  i.  ita,  and  ijj 

Shifwreck  and  efcheatage  (the  right  of)  how  efi^blilhedy^  ik  71 

ikifi.    See  Viffeh. 

Siam:  what  notion  its  inhabitanii  have  of  the  fupreme  good, 

^*   333 
%rrr  (^rand.)    See  Stdkm. 

SMi^g  fund,    ^  i>*  119 

StMM  ^ntus :  whether  he  did  tight  in  reviving  4ie  peblic  aooi- 
Atlon  of  adaltay,  i  i$a 

Slavery :  how  many  forts  there  are,  L  556.  Gvil,  what  it  is, 
'•  347*  Under  what  government  it  is  moft  tolerable,  iiiiL 
Contrary  both  to  the  civil  law  and  Aat  of  nature,  i.  350. 
(Right  of)  its  origin,  i.  348^  H  feq.  and  3^3*  FolitioiU  its 
influence  on  civil  flavery,  i.  353,  Ufelefs  amongft  us,  and 
why,  i.  359,  &^.  (Aboieof)  i.  357.  Of  tSs  HekKei , 
!•  356.  Why  natural  to  fouthern  natk>n8«  i.  390,  391,  and 
lii  26.  Domefiic,  in  what  it  coiififis;  i;  370.  uf  women,  \% 
oonneAed  with  defpotic  government)  t.  37 8«  Why,  ibU^V 
Jeq.  Of  Afia,  i^ompared  with  the  liberty  of  Europe,  i  398, 
l^/eq.     Caufe  of  both,  ttid, 

Slaws:  whether  there  are  any  by  nature,  i.  354.  Whether 
there  is  any  one  virtue  belonging  to  them,  i.  47,  and  347. 
Great  number  of  them,  dangerous,  i.  33(^  and  365.  Tbe 
arming  'of  flaves  in  what  caie  daneerbus,  i.  35 9*  Flato's 
laws  deprive  them  of  the  privilege  of  natural  de&nce,  ji.  220, 
Puniflied  by  the  Roman  laws  for  the  murder  of  their  mafar, 
the'  they  had  no  concern  in  it,  i.  362.  Freed,  in  order  toac* 
cufe  their  mailer,  i.  287,  &  fiq*  They  could  not  be  wit- 
nefles,  i.  287.  EfFedb  of  the  lenity  of  their  maAers  towards 
them,  i.'  361.     What  was  the  caufe  of  the  war  of  the  ihiva, 

i.  263 

1  Shwf^i  . 


INDEX. 

Slownifi  (hf  e>^CQtk>t),  wlwiv  nftfaU  k.  to,  ftnd  iia 

SJhuggUng:  wktt  ren4«n  it  tommony  i.  311.      PuBiftmenCs  a- 

gainft  it,  why  fo  rigorous,  ibiil.    How  and  why  puniihed  in 

Japao,  >•  3*5 

Scciety :  how  men  are  inclined  to  live  in  fociety,  i.  0.  EiFe^  erf 
ibcittv,  eftablifhed  amongft  men,  u  7.  The  pditkal  1««^ 
eftaUiihed  in  every  (bciety,  f ^^  Among  iavagcs,  u  40^1  ^ 
feq.     Among  Barbarians,  i«  408 

Sni:  its  inflaence  on  law«>  i.  40a 

Soidien^:  had  the  priviitges  of  married  men  at  Rome,     h«  15$ 

ifoimm:  what  fort  of  people  he  emp^yed  ia  navigatioii»  it.  32. 
How  long  h\9  deets  were  upon  dieir  voyage,  H.  33 

^0/<?ff:  diviiion  he  made  of  the  people  of  Athens,  k  15.  Hifl 
re9ukti<His  fbr  theele^HoA  of  the  ma^ratet  of  Athens,  i.  }6« 
Hk  laws  on  teftas^ents,  i  ^s.  On  idknefs,  i.  68.  On  thefe 
who  efpoufed  neither  fide  in  public  infttrre£yons,  ii.  351. 
Refledlion  on  the  Uttte^  iiid.  His  judgment  of  hi»  own 
tews,  -  >•  452 

^Soflhi  of  Petfia,  dethroned  ^ our  days^  why>  i.  40 

S^'&treign^  in  what  government  he  may  be  a  judge,  i.  in,  ^fiq. 

Siul:  it»  immortalHy;  by  whom  denied  aiwl  defended,  if.  189. 
How  far*  propagated  Skndng  ceitaki  peo(>le,  ii.  190,  191. 
Confeqnence  ^at  has  been  df^Wn  froiii  1^  ii.  18^  tgo 

Swih  (people  of  the)  compak-edi  to  thofe  of  the  north,  i.  327, 
l^fif.  How  ihtf  are  ^M&td  l^  love,  1.  3a9»  &f>f .  Con* 
tradidHons  in  their  character,  >•  33i 

^aift  (oM)  opinion  of  th^  an^ieAts  concerning  its  rkhes,  li.  ^7^ 
What  we  are  to  thinle  ther^oll  iM,  Its  ^ver  mines,  die  pro- 
fits ariiing  from  them,  iHdk  Her  conqoe^  in  America,  ii.  77. 
What  ihe  did  to  preferve  them,  i.  180.  Whether  h«  cdn- 
qeeilis  h»ire  jncreafed  her  power,  ii.  8f,  (!f^.  H«  trade 
to  die  Weft*Indies»  ii.  86.  She  attempted  to  eftabUfli  arbi- 
trary powei^ih  Plander»i  bet  mifcanted,  i.  i8o.  A  law  ^ab- 
liihed'inSJpain  in  1740.     Judgment  of  this  law,  ii.  14 

^faniardf :  tlieirdevafta^ons  in  Am^JDa,  i.  5 1 .  Their  character 
and  honeRy^  u  440*  Their  conda^  towtuds  the  Mexicans 
tmd  the  Indians,    ,      -  i.  2oi>  and  ii.  137 

Bp^acles  public :  the  inflnence  th^  had  on  the  Roman  people, 

'  i.  2JI 

apaches  indilbreet,  puniihed  as  high-treeft>n,  i»  283.  Behaviour 
of  ibme  emperors  upon  this  fnQefl,  i.  284 

Bptts:  whether  they  are  neoeffiny  in  a  mdnarehy,      i.  296,  297 

^¥it  general  of  a  nation,  what  it  is,  i%v  116^  117.  How  it 
ought  to  be  refpedled,  i*  1 17.  Of  commerce,  its  efitsfl  upon 
mankind,  i.  2^  Of  the  laws  of  Ja|>an,  i.  1 25.  Of  the  ^o* 
nuin  fenate,  i.  127.  Of  equality,  contrary  to  the  fpirit  of 
es;ctreme  equality,  i.  163.    In  what  they  both  conGft,     ibid. 

States^ 


INDEX. 

Siaiis^  marks  of  their  profperity,  ii.  90.  They  may  alter,  and 
how  many  ways,  L  246.    They  have  each  a  particular  view, 

].  '220 

Sttrility  of  lands,  ita  efie^b,  j.  405 

StkL     See  Bafton. 

SiMcs:  praife  of  this  fed,  ii.  180 

StraSo :  what  he  {ays  in  regard  to  the  marriages  between  brodier 
and  Mcr  at  Sparta,  i,  64 

SuhJiSSf  are  inclined  to  Ipve  their  prince,  i^  297 

Suaoritiuation  of  young  people  to  old  men,  ufeful  for  the  pie- 

.  iervation  of  morals,  i.  tfo*  Of  citizens  to  magiftrates,  gives 
force  to  the  law^,  ibid^    Of  children  to  their  parents,     1.  71 

SubMes.    See  Taxa. 

SuiftitutioHf  dangerous  in  an  ariltocracy,  u  77.  Its  influence  on 
commerce,  i.  78.  Vulgar,  i,  454.  Pupillary,  i^/V.  Innfe 
among  the  Romans,  ii.  ^55 

Subtiky  :  a  faolt  to  b«  avoided  in  the  compofing  of  lawsy  ii*  366 

^ucceffiw  to  the  empire,  whether  it  is  fixed  in  a  defpotic  govem- 
inent,  i.  88.  Judgment  of  the  condud  which  a  prince,  who 
fucceeds  to  the  crown  in  a  defpotic  country,  obferves  towards 

.  his  brothers,  i.  89,  Which  is  the  bed  order  of  fucceffion,  i 
i%f^/eq.  Order  of  iucceffion  in  monarchies,  ii.  242.  On 
what  law  it  is  founded,  ii.  345*  Whether  it  may  fometimes 
be  changed,  ii.  248,  249.  To  the  crown  of  France,  confined 
to  the  male  line  by  the  Salic  law,  i.  422,  423.  To  fiefs,  how 
regulated,  ii.  coa,  &^. 

Suffrages:  two  ways  of  giving  them,  i.  15.  Whether  th^ 
ought  to  be  public  or  feg'et,  i.  16^  How  thpfe  of  the  nobi- 
lity and  the  fenators  ought  to  ba  given,  i.  ly*  Given  fx 
money,  i«  162 

Suicide:  how  puniihed*  among  the  Greeks  and  Romans,  ii.  356. 

.  Motive  of  both,  ibid,  i^/ej*  Common  under  the  firft  Roman 
emperors,  ii.  333.  Laws  againft  fuicide,  i.  341.  Freqnent 
in  England,  i.  341,  &/;• 

SuItaUf  or  grand  fignor,  whether  he  is  obliged  to  keep  his  word, 
i.  40.  His  right  of  three  fer  chu  on  the  value  of  inheritances, 
i.  87.    Re^edion  on  thp  cruel  jufUce  of  fome  Sultans,  i.  no 

Summons  pirfenal  of  the  lord  before  the  fevereigh,  when  it  tOM; 
place,  11.  322.    When  it  ceaftd,  ibid» 

Sumptuary  (laws) :  in  democracies  put  a  ftop  to  luxury,  i.  119. 
Jn  arifUxrades,  i.  141.  In  monarchies,  i.  142.  In  what 
cafe  they  are  uielefs,  i.  142,  ii  /eq»  Of  Arragoa^  L  144. 
Of  Sweden,  ibid.     Of  the  Romans,  . ,  i  156 

Suferfiition:  its  power,   .  '    L  412 

StUu :  judgment  of  his  laws^  i.  28,  Hfi^ 

$yracu/e:  iu  9iisfortnne|  i.  163^  Uf  fiq*  Cayfe  pf  its  corrpp- 
tiofl,  >..  164 

Sri§ 
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Sjrta  (king*  of)  vAm  trade  they  choofe,  ii.  4;.  Their  con« 
daft  towards  the  Jews  different  from  that  of  Alexander,  i.  2 1 3 

T. 

7a^les  (laws  of  tlie  twelve)  too  cruel,  i.  1 28,  £sf  /ej.  Regu- 
lation of  thcfe  laws  with  regard  to  appeals  to  the  people,  j. 
257.  Whether  they  had  regulated  the  lending  of  money  upon 
intereft,  ii.  125.  Their  regulations  with  regard  to  debtors, 
ii.  351.     With  regard  to  robbers,  *  ii.  363 

Tacitus :  his  miftake  in  regard  to  the  lending  of  money  upon 
intereft,  ^     ii.  125 

Tarquin  the  proud,  how  he  raifed  himfelf  to  the  throne,  i.  245 
The  condudl  he  obferved,  and  the  effeft  thereof,  ibid. 

Tartars  afcend  the  throne  of  China,  i.  215.  Means  they  ufe  to 
preferve  it,  ibid,  ^/eq.  EfieA  of  dieir  conqueft  with  regard 
to  themfelves,  i.  395.  And  with  regard  to  the  conquered 
country,  tbi^l,  ^feq.  Their  law  of  nations,  i.  415*  Changes 
which  their  devailations  have  caufed  in  Alia,  ii.  29 

Taxes  :  order  necei&ry  in  raifing  them,  i.  *  79.  How  they  wote 
raifed  at  Rome,  i.  26  ^^  Greatnefs  of  taxes,  whether  in  itfelf 
good,  i,  306.  On  what  it  depends,  i.  313.  Taxes  in 
countries  where  pure  villainage  is  eftabliihed,  i.  307.  Taxes 
in  countries  where  pure  villainage  is  not  eftabli^ed,  i.  309^ 
Their  propof tion  to  liberty,  i.  315.  And  to  defpotic  powei^ 
ibid.  In  what  government  they  are  capable  of  increafe,  u 
3,1 7,  ExcefKve,  their  original,  318,  &  feq*  Their  cffedt 
ibid,  Exempting  from  taxes,  how  pradtifed  in  Aiia'and 
Europe,  i.  322,  c^  /eq.  Whether  the  Barbarians  paid  any 
for  their  lands,  under  the  kings  of  the  Franks,  ii.  388,  b^/eq.* 
What  taxes  the  Barbarians  raifed  upon  the  conquered  people* 
ii.  392.  Perfonal  tax,  i.  309.  Proportion  to  be  obferved 
therein,  ibid.  To  what  government  it  is  moft  agreeable,  i.  317. 
Taxes  on  merchandifes,  i.  308,  i^fiq.  Method  of  colledl- 
ing  them,  i.  310,  ^/eq.  Proportion  to  be  obferved  therein, 
i.  325,  Advantageous  to  the  ftate,  i.  312,  ^/eq»  Taxe,» 
t)n  liquors,  difi«rently  raifed  in  different  kingdoms,  i.  311. 
Taxes  on  civil  contrads,  or  ftamp  duties,  refledtion  on  this 
tax,  1.  313.  Danger  there  is  fometimes  in  taxing  the  value 
of  merchandifes,  ii.  96*  Faults  that  ought  to  be  avoided  in 
the  raifino;  of  taxes  in  an  ariftocracy,  i.  92 

Temper  fociable,  its  effefls,  ^'43^ 

Temples :  their  origin,  ii.  200.  Their  efied  with  regard  to  re- 
ligion, ^  ii.  200,  20i 

Teftament  or  will,  forbidden  aniong  the  primitive  Romaus^  ii. 
295.  Afterwards  permitted,  ibid.  With  what  formalities, 
ibid.  Of  the  Roman  foldiers,  ii,  296,  (ff  /eq.  To  what 
perfons  it  was  forbidden,  ii.  257,  i^/eq.     Stile  ufed  by  the 

Romans 
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^  Roamns  in  their  teiaments,  ii.  258.    In  wbat  cafe  it  wis 

valid*  iUd.    In  what  not,  ii*  259.     When  permitttKl.wnoog 

the  Athenians;  *  il.  256 

fbtbwu:  what  they  did  to  fofttn  the  manners  of  tlieir  yoothj 

i.  57 
tMtjgiaas  :    their  opinion  concevning  nfiuy  and  camnieroe, 

."•  75 
neophihu  (die  empei'Or)  orders  a  fhip  to  belNimt  that  had  been 

laden  with  merchandiies  for  his  wile,  ii.  17 

flht9pbrafius:  his  opinion  in  regard  to  mafic,  L  54 

Tbmghts:  pnniihetf  as  overt-aro»  !•  2^2 

Tiiirius  oppofcs  the  reformation  of  luxury,  i.  142,  i^^    His 

bekavioor  in  regard  to  ibme  Roman  ladies  guilty  of  adnltety, 

1.   155.    He  revives  the  domeitic  tribunal* /&^.    Heaiden 

^lecie  to  be  given  oat  of  the  treaiury  to  thpfe  who  wanted  it* 

upon  binding  their  lands,  ii.  91*    He  adds  to  the  ripmr  of 

the  Papian  law*  .  •    •  ^'  '5^ 

Tiiifis  impofed  on  thoie  who  were  feiised  of  cluirch  lands,  ii.  470* 

ii/ef.    Their  eftabliflmient,  ii.  47 i,  tSJ^.    Oppofidon  they 

met  with,  ii.  473.     Their  antiquity,  ^iV»    Their  applici*- 

tion,  ii.  474 

Trade^    See  CmHmtrct. 

TrmifmlUiy  of  die  fubjcd;:  bow  thofe  comes,  v^iich  dito^b  it; 

ou^ht  to  be  pnniihed,  i.  273 

Yre^/wre  (the  Icing's)  .  ik  377 

9r/«/by  combat  or  legal  duel :  by  what  laws  admitted*  iL  ^95, 

Its  origin*  iM^  ^  feq*  and  299*    Particular  laws  upon  this 

fubje^*  ii.  29J,  300*  and  280.    How  it  gained  groondi  ii. 

^99.    It  pleates  the  tafte  of  the  nobility*  ii.  305.     Caufe  of 

the  difttfe  of  the  SaUc  and  Roman  laws,  ii.  273.     Its  influence 

on  the  juriiprudeiice  of  thofe  days*  ii.  274*  and  281.    For* 

malities  observed  therein*  ii.  274*  ^/eq»>  and  322.    Bounds 

prefcribed  to  this  ufage*  ii.  2S3.    In  what  oadb  they  oeold 

not  iniift  upon  it,  ii.  284.     At  \AitX  age  they  were  allowed  to 

fight,  ii.  285.    Between  the  party  and  one  of  the  witnc&s* 

ii.  288.    In  what  manner  it  was  aboliihed*  ii.  316 

Trial f  by  boiling-water*  or  ordeai,  admitted  among  the  &dic 

Franks  with  reftridlions*  ii^   295.    In  what  cafe  it  wasided, 

ii*  1209.    Formalities  obferved  therein^  ii.  298.    Reflefitiou 

on  tnefe  trials*  ii.  299.    Changes  they  received,         il.  304 

friais  or  proof  by  witnefles*  ii*  345.    How  it  was  reftsained, 

ihii.  Set  Jtulgments. 
Trihumilsf  or  courts  of  judicacure*  in  what  govemraeot  neoeflaiyf 
i.  115.  Foundation  of  the  contraft  that  is  generally  obitfved 
between  the  prince's  council  and  tfafc  or^nary  tribnnals,  iMi. 
&y^f.  Domeftic,  nfed  by  the  Romans,  i.  150^  The  defign 
of  them*  i.  ijp.  Thek  forms,  ibid*  Came  o€  tfadr  (up- 
preffion,  .i«  152 

friham 
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Vrihtms  of  tlie   people,    necefTaiy.in  an  arifiocracy,   l-  74. 

Cicero's  opinion «pon  this  fubjef^,  i, ^  i.    At  ivirhat  time  xYitj 

"  \ycrc  cftabUfhedV  »•  249*    Their  ft  riaions,      *  ibid. 

^^hunt$  (military)  at  what  time  cftablilhcd,  >•  **S5 

^riiuii.     Stit  Taxis. 

^r99ps  regnliu'.  whether  it  is  adyanta^us  to  maintain  a  ftanding 

bod/ofthem,.  -  .,  ^  .  ^.^  ^^^ 

^ririrfj  cftablifhcd  by  rrfigloD^  .     ii.  186 

^ruib  heceilW-y  in  jQQnverfauon,  i.  43.     Whether  for  its  own 

fake,  :  '  ibid. 

TH'urkrf :  whether  it  be  true  that  julUce  is  adminiftered  better  there 

/than  In  other  eountries»  i.  107 

^urnamaas :  theik-  eiffedl  with  regard  to  gallantry,  ii.  280 

^ut^ge^  or  guardjanihip,  in  what  cafe  it  ought  to  be  giVen  to 

/  the. mother  of.  ^e  pupil^  u  4(4.    Jn  what  cafe  to  thd  next 

h?;;,  ■■:  *\     ^'*  ihid. 

fjr^Hnm :  the  Rofhkns  get  fid  df  their  tyrant?,  without  being  able 

*,  to  ftake  off  the.  yoke  of  tyrahny,  i.  29 

Vjranu  ;  how  they  raife  themfelves  upon  the  ruins  of  ia  republic^ 

'u  i62.     Piinilhed  by  the  Greeks,  i.  290 

T^iVy'the  nature  of  its  comn^erce,  \u  4,  ^nd  to.  Its  fettlements 
\   on  ibe  coafts  of  the  ocean,  ii.  3i.    Its  coumiel,  ihid.    Rival 

of  eve^-y  trading  nation^  '    ii.  3^ 

Taltrian  (1aw.|  tll^  defign  of  it,  120,  121,  and  2>7.    Mifun- 
.    derftoodin  the  affair  of  Coriolanus,  i.  258.    £ffe6t  of  It  v^ith 
regard  to  the  government,  '       i.  259 

TntetU  (duke  of  J  Judged  by  Lc\^^s  XIII.         ^  i.  1 1 3 

iTalui  reciprocal  of  mbney,  and  of  the  things  it  fi^nifies,  ii.  90. 
Double  of  filvef,  ii.  $8r    Pofitfve  and  relative,  ii.  99^    Man- 
ner of  fixing  the  relative  valut,'  *  ibid. 
Vmniiy  ufeful  to  government,                                          .     i.  438 
y^ilage*  its  bVigin,  ii.  37^,    Rear^vaffa)ft|;e,  its  tfatar«  before 
the  fiefs  became  hereditary,  it.  499,  ts  fiq*   What  it  was 
afterwards,                                                                 ibid, 
VaJfdUy  their  duty  to  their  lords,  ii.  308,  ^  Jeq.    What  they 
were  among  the  ancient  Germans,  ii.  376.    Single  combat 
between  a  vaffal  and  his  }or4»  ii*  309.     How  they  pleaded 
againft  their  lords,  ii.  314J    Penalty  figainft  thofe  who  ap^ 
pealed  thcik*  lord  wrongfiilly,  ii..-3l5f  -  Of  bifhops,  by  whom 
led  into  &e  field,  ii.  404.     Gr^t  vafials,  ii,  319.     Rear  vaf- 
i^fs,  ibid.     At  what  time  they  w(?re  ex6i)fed  fnmi  going  to  the 
affembly,  ii.  500.    The  kii)^^  imfBils  who  they  were,  ii.  401. 
The  eftates  ^ey  were  impoweredto  pofiefs,  ikidi     Their  mi- 
litary fervjce,                                '                                iif  403 
VtgtiabUs  conform  better  than  brutes' to  the  Jaws  of  nature,  j.  3 
y  o  L.  II.                               P  p                                 Vinict^ 
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Tfmit  :mBbli^  fands  in  n^  of  a  peimmciit  mapfinqr*  i- 

dCb  «na  76.    WhttkindofjBagiftriuythiiia,  1.  |9.    Mp- 

,  4efatioii  preferibed  bj  thelws^to  the  nobflltjf  tf 'w  itpob. 

\  li^  j^  141*    Diftributkm  of  (lie  three  powci^  in  tiuf  lepoblic, 

'  I.  224*    Its  commerce  with  theEaft-Indiesi  how  it  ditj[)ped9 

/'^[^  pr  ihips,  our  manner  of  compotine  their  harden*  d^Eeient 

fboni  that  rf  the  ancients,  if.  26.    Of  the  Iddieaaad  Ae  red 

ffift  4i4«!«B^  inn  tho(e  of  the  Gre^ki  ^ JtomiM^  fi.  32. 

.  SfbA  of  this  difierence,  thid.  li  fiq.    Of  thrJbi^est  com- 

.  pared  to  thofe  at  jprefent  made  nfe  o^  iL  J5«  .  Their  dieduk 

•,  syfxn  different  according  to  the  diflerent  ports,  lUi.    Caiciita* 

tion.of  the  lading  of  a  vcffel  b^  its  largcnejGiy  li.  35 

r/>?4/)rir^iii8, 4Biijo^<he  rights  ot  children,    .  u«  15^ 

fiS0ry^  lUSmp  .    i        .         -,  L  7 

fiUkins  {  their  manner  of  fighting,  il.  276.  and'aSi;    TFliethcr 

ibey  poold  afpcal  their  land  Vcoiirt  of  iSil&  Jadgment,.  9.  |zo» 

rlnwhat  cafe  they  had  this  privilege,  ^  ,  .  fi.  321 

Vittama^i  AC  what  time  Jit  was  eftabliihed/i..  307,  and  tS]* 

Whether  there  was  any  general  regnladon  to  cftahlim  i^ 

«.  37S 
TiMf/ puJIed.  up  in  CaaU  fi.  6$*  Replanted*  ihid.  Th^  toh 
.    ploy  a  great  many  men,  »•  1,4* 

Virtm  is  me  principle  of  a  popular  government,  i.  2$.  Want 
of  virtoe  among  the  Ronuuit»  the  canfe  of  their  flatcry,  ii 
29,  The  only  fapport  known  by  the  Greek  legiflators,  ^  a 
popular  government, .  iM. .  Effeft  of  the  want  of  this  virtm^ 
/  I*  3Q«  Iilfceflary  in  )|n  ariftoaacn  i,  31,  ft  feg^  Whedicr 
it  is  the  principle  of  a  monarchical  government*  i*  33,  Whst 
virtues  we  are  taught  by-  education  in  a  m6iiaruy»  i.  4j» 
WhpdMr  flav«s  can  have  nny  ihare  of  It,  1  47,  What  is 
meant  by  this  word,  i.  .4S,  and  c8*  Whether  ^  is  fywi 
with  inequality,  i.  72.  Its  cftea  with  'regard  to  paniih^ 
mehts,  i.  lap 

Vifigsibti  their  kwi  on  commerce,  ii.  72*.    On  adultery,  ii. 
24^,    Change  in ^ their  laws,  ii.  270,  ^fij*    JodgveatoT 
their  laws,  ii.  272.    They  were  preferved  in  Spaittt  &  ^^2 
Vmfanaty;  in  what  things  it  is  necei&ry»  n.  371 

Vmm  among  the  nob}e  familiesi  ne^eflary  in  na  nriflDoaqrf 

«•  77 

Foeoman  (law)  the  purport  of  it^  ii.  224*    Jts  epocha,  ii.  259; 

The  remains  Of  it,  j^d.  ^^Supportdd  by  Cato  the  elder,  ii« 

260.  •  The  defiga  of  It,  «•  :^6 1 .    How  ob&rvdL      &  M 

^•Iga :  miftake  prthe  ancients  with  regard  to  this  liver,  ii,  46 

•V/ttfyt  why  natural  in  de^po^p  government,  L  91*  Confiwided 

with  commerce,  ii».72,  73.    is  lowered  after  the  diftofeiy  of 

the  Indies,  ii.  75.    What  naturalized  it  at  Ron^  2.  113* 

Arbitrary  among  the  Rtypans,  Jtfdf  fi  faa^    Qrduuuy  nt" 

if 
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of  nibry  amoog  tlieniy  ii.  1149  12  c.  •Difinrbance  jtmade, 
ii.  izu  124.  Lflwi  tipon  ttds  rnUfedt  &  .1*24,  ^26.  Tiie 
lav0f$  wnich  forbid  lt»  are  not  faVbar^Ie  to  (hc/fe  whb  wiaht  to 


XllWi  (the  ftnfe  irf)  as  iiatnral  td  m2h,  as  that  of  bis  jvr^aknefs, 
u  $,; ;  bf  tb^  pO(0^»  bow  a  itate  tnay  fuppljr  Aem.    iii  1^ 

1^  bttwixit  dii^^ftt  nations,  Whencb  it  aiffe^»  {.  7.    Setween 

'thie  individoals  of  a  fodety,  iiu.    Caufe  of  tl^e  laws  ella* 

Miflie4  agio^fift  manidndt  c^iV.  .Civilj  wh'etb^r  k  is  always  at* 

'  Ifadeawkh  a'Wvolution,  i.  iz.    Its  objeA/ C  7,.;  Often^r* 

permiletml  t6  tinall  iban  tolarg^  focieties,  1.  196,    (Rlgbt  oi') 

'  Irom  ^eqcjB  derived,    .  /^/V. 

ytiakwfi'^  the  fir(l  feif^tion  of  i^an^  confidered  before  1thfe  efta- 
bliflHpent  of  ibdety»  !.  $•  Of  ndghbourin^  Hates;  not  ,tQ 
make  ufeof  it  in  order  toj)rec]pitatetbeirruih,    J.,^   U  194 

^^Ua  .  tb<  fbjguniRipn.  of  wills  w .  ncccfl^ry .  to  form,  a  civil' 

^tc^  L   8*    Of  Ae  ibvereigh  i§  ^e  fovertigp^  h^xafelf,  L 

'  12.    Of  a  deipotic  prince«  oagbt  infallibly  io  produce  Its 

tStStt  i.  39 

^//.     See  Teftamna. 

Windi  (trade)  the  ancients  made  ufe  of  tbem,  as  of  a  kind  of 
compafsy  ii.  48 

Wifii^  forbidden  in  ^abia,  ^^^^iVh  *^^  why,  ihid.  To 
what  country  it  is  agreeable,  1,"  338.  (Excefs  of)  difierently 
puni(hed,  i«  338.  Sending  it  to  Barbarians,  forbidden  by 
the  Romans,  ii.  65.    A  tax  upon  wine,  raifed  by  Chil- 

peric,.       ... ii..  389 

Witneffes:  in  what  manner  they  were  rejeded  at  the  time  of 
judicial  combats,  ii.  286.  How  they  avoided  fighting,  ii« 
287.  How  many  are  required  in  reafon  to  condemn  a  man, 
i.  27Q.    Falfc,  how  puniQied,  ii,  3^7,  Igfeo, 

Women:  their  condition  in  a  mfinarctiy,  }.  148.    in  defponc 
governments,    i.    149*    ,  Their  oomluiSl,  ,hf>w  car/^ftd  the 
/ Aweto  w«r^.  €iiiXik.  ijp.    ti^  wnpm  the  tut^lagflj  of  wo- 
men was  ^en  amQiig.tkqIUMnan%:i<  ifj* .  Ai^i^^^ong  the 
Germans,  ibid.    When  it  expired,  »,  i  5  4, .  i  Their  dittOlme 
condoft  a  ^itfeiice  fit  aecniatiotf^  againi^  the^i^ai;^  i.  156, 
157.    Their  frugality,  laws  ma^  Ht  RMne  •So-pitferve  it, 
i.  156.     Whithet  they  ought/ip;  ha^f  Af<  gchferflment  of 
families,  i.  158,    Whether  tK^y  a^  fit  to  gbvent  aH  empire, 
iUd.    Cuftomsof  the  Indies  u|>dh  this  fubjed!,  li  ij^9..    Ex- 
ample of  ftates  governed  by  women,  ibid.    They  pafs  into 
the  family  of  the  huiband,  ii.  133.     Whether  this  be  an  uni* 
verfal  cuilom,  ibid.    A  law  which  hinder^  them  from  inberit-r 
ing,  ii.  ^24,  ^fij*    From  wheDce  derived,  ibid.    In  what 
3  cafe 
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aSe  they  inherited,  ii,  9549  if/ig»  and  2609  &  jfif*  Their 
confinement,  necef&uy  in  the  EaS^  i.  377.  Its  umaenceon 
their  morals,  i*  379.    Indian  women*  thdr  wahtonnefi,  i. 

'  381.  Difierent  orders  of  married  women,  ii.  135.  Women 
that  bum  themfelves  at  the  deaih  of  their  hu(biinds,  ii.  191. 
Lent  by  their  hafbands  to  another  man,  if.  94c.  In  what 
cafe,  when  they  heard  no  tiding?  of  Uieir  haibands.  they 
w^re  allowed  to  marry  again,  ii*  239.,  They  were  not 
allowed  to  ^ght,  ii.  28c.  Nor  to  appeal  tP  n  judicial  cosibat 
withbat  the  authority  o|  their  hufbands,       /       iiid,  Vfi%* 

W^rdi.    $ee  Sfuchu. 

Wffld:  whether  its  b^s  are  invariable,  and  why,  {•  2«  The 
intelligent  world  does  not  follow  its  laws  eza&ly,  i,  }•  Phy- 
fical  world, '  ihU. 

Worfinp  Xextemal)  its  influence  on  religion,  ii.  200,  201  •     Its 
maenificence  reUtive  to  the  luxury  of  the  Sate,  %  ^ta6.    Iti' 
purity  independent  of  its  magnificence^  ii*  207 

JTritMgs  fytyncsi,  puniflied  by  Uie  ^ecemvirst  i.  128.  And  by 
the  eniperbrs,  i.  285 «  In  what  light  they  aretooked  upon 
in  difierent  governments^  "    ',  i.  286 
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BRR  AT  A« 

VoJ,  I.  p,  209.  1. 15.  after  to,  ijifeit  oouk 

p.  «6ft.  1. 13.  from  the  bottom,  foTMgiMlMU^  itad  Mgwwaf . 

p.  3s2»-  L  7.  fipom  the  bottom,  for^r^mUf  x,  t/gtau 
Vel.n.  p.  23 ^  1.  ?.  for  ^,u  fir.  •  ^ 

'     '    '  F«  *59*  !•  3'  ^^^^  the  bottom,  attfrj^obN^  micrt. 
.     p.  26X.  1.  f^Jor,cyM,  T.cegforu 

p.  ax&.  L  15.  from,4ie  botbym,  for  bis,  t0ilit. 

p.  226.  1.  7.  from  the  bottom,  dde  «s* 

p.  416.  I.  13.  after  but^  infert  {^    ' 

•  '.   ,  "     .  -'  1  '- 
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